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AGRICULTURAL  COOPERATIVE  TRANSPORTATION 

EXEMPTION 


MONDAY,  JULY  24,  1967 

U.S.  Senate, 

Committee  on  Commerce, 
Subcommittee  on  Surface  Transportation, 

Washington ,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:03  a.m.,  in  room 
5110,  New  Senate  Office  Building,  the  Honorable  James  B.  Pearson 
presiding. 

Senator  Pearson.  Gentlemen,  Senator  Lausche  is  delayed,  and 
so  I  am  going  to  open  the  bearing  today  and  read  a  statement  in 
bis  behalf. 

This  is  a  bearing  to  be  held  before  the  Surface  Transportation  Sub¬ 
committee  on  S.  752,  a  bill  introduced  by  Senator  Magnuson  and 
Senator  Lausche  at  the  request  of  the  Interstate  Commerce  Com¬ 
mission. 

S.  752  proposes  to  amend  section  203(b)  of  the  Interstate  Commerce 
Act  for  the  stated  purpose  of  clarifying  the  exemption  therein  con¬ 
tained  with  respect  to  transportation  performed  by  agricultural 
cooperative  associations  for  nonmembers. 

S.  752  proposes  to  add  the  following  language  at  the  end  of  section 
203(b)(5):  “but,  in  transportation  for  nonmembers  for  compensation, 
only  when  those  vehicles  are  being  used  in  the  transportation  of  farm 
products,  farm  supplies,  or  other  farm-related  traffic;”. 

There  will  be  inserted  in  the  record  at  this  point  a  copy  of  S.  752, 
the  statement  of  justification  of  the  Interstate  Commerce  Commission, 
and  the  comments  of  the  Comptroller  General,  dated  March  21,  1967. 

(The  material  referred  to  follows:) 

[S.  752,  90th  Cong.,  first  sess.] 

A  BILL  To  amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify  this  exemption  with  respect 
to  transportation  performed  by  agricultural  cooperative  associations  for  nonmembers 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  at  the  end  of  section  203(b)(5)  of  the^  Inter¬ 
state  Commerce  Act  delete  the  semicolon  and  add  the  following  language:  ,  but, 
in  transportation  for  nonmembers  for  compensation,  only  when  those  vehicles 
are  being  used  in  the  transportation  of  farm  products,  farm  supplies,  or  other 
farm-related  traffic;”. 


Clarification  of  Agricultural  Cooperative  Exemption 

The  Interstate  Commerce  Commission  recommends  that  section  203(b)  (5)  of  the 
Interstate  Commerce  Act  be  amended  to  clarify  this  exemption  with  respect  to  trans¬ 
portation  performed  by  agricultural  cooperative  associations  for  nonmembers. 

Staff  member  assigned  to  this  hearing:  Stanton  P.  Sender. 
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Under  section  203(b)(5)  of  the  Interstate  Commerce  Act  motor  vehicles 
controlled  and  operated  by  agricultural  cooperatives,  or  by  a  federation  of  such 
cooperatives  are  exempt  from  the  Commission’s  economic  regulation  provided 
the  cooperatives  meet  certain  qualifying  criteria  as  defined  in  the  Agricultural 
Marketing  Act  of  1929  (12  U.S.C.  1141).  The  original  exemption  for  agricultural 
cooperatives  was  included  in  the  Motor  Carrier  Act  of  1935.  In  1940  this  exemption 
was  expanded  to  include  a  federation  of  such  cooperative  associations,  if  such 
federation  possesses  no  greater  powers  or  purposes  than  cooperative  associations 
so  defined. 

The  number  of  groups  and  organizations  claiming  exemptions  as  agricultural 
cooperatives  has  grown  considerably  in  the  last  10  to  15  years.  Also  the  transpor¬ 
tation  activities  of  agricultural  cooperatives  have  changed  greatly  since  the  orig¬ 
inal  exemption  was  adopted  in  1935.  As  far  back  as  the  early  1960’s  we  were 
receiving  complaints  from  carriers  and  shippers  from  almost  every  section  of  the 
country  concerning  the  expanding  operations  of  allegedly  bona  fide  agricultural 
co-ops.  It  was  a  very  tedious  process  to  investigate  and  bring  to  a  conclusion  all 
of  these  complaints.  Necessarily  we  attempted  to  deal  with  the  problem  by  laying 
down  broad  guidelines.  In  a  lead  case  in  1961,  the  Commission  held  in  the  Machin¬ 
ery  Haulers  Assn.  v.  Agricultural  Commodity  Serv.,  86  M.C.C.  5,  that  a  co-op  to 
enjoy  the  benefits  of  section  203(b)(5)  of  the  Interstate  Commerce  Act  must  meet 
the  following  tests: 

(1)  It  must  be  operated  and  controlled  by  and  for  the  benefit  of  its  farmer 
members  through  its  duly  elected  officers  and  directors. 

(2)  It  must  either  own  or  control,  under  long-term  lease,  the  vehicles  which 
it  uses  to  perform  transportation. 

(3)  Its  membership  must  be  limited  to  those  who  were  in  fact  producers  of 
agricultural  commodities. 

(4)  It  may  not  perform  transportation  services  functionally  unrelated  to 
its  members’  farming  activities. 

The  guide  lines  established  in  this  case  were  left  undistrubed  by  the  courts 
until  a  decision  was  handed  down  by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  in  the  Northewst  Agricultural  Cooperative  Association  v.  Interstate 
Commerce  Commission  350  F.  2d.  252  (1965),  cert,  denied  382  U.S.  1011  (1966).  In 
the  Northwest  Case  the  circuit  court  reversed  the  lower  court  and  held: 

“  .  .  .  On  the  uncontradicted  facts  Northwest’s  transportation  of  non-farm 
products  and  supplies  was  incidental  and  necessary  to  its  farm-related  transpor¬ 
tation  both  in  character  and  in  amount— incidental  because  limited  to  otherwise 
empty  trucks  returning  from  hauling  member  farm  products  to  market,  and  pro¬ 
ducing  a  small  return  in  proportion  to  Northwest’s  income  from  trucking  farm 
products  and  farm  supplies;  necessary  because  it  is  not  economically  feasible  to 
operate  the  trucks  empty  on  return  trips  and  because  the  additional  income 
obtained  is  no  more  than  that  required  to  render  performance  of  the  cooperative’s 
primary  farm  transportation  service  financially  practicable.” 

As  a  result  of  this  apparently  established  law  it  is  expected  that  the  transpor¬ 
tation  activities  of  agricultural  cooperatives  will  include  an  increasing  amount  of 
non-farm  traffic  for  non-members.  A  clear  indication  that  this  will  occur  is  evi¬ 
denced  by  the  recent  policy  of  the  Department  of  Defense  whereby  they  have 
solicited  the  transportation  services  of  agricultural  cooperatives. 

We  feel  that  the  exemption  in  section  203(b)(5)  has  been  extended  far  beyond 
the  intent  of  Congress.  A  review  of  the  legislative  history  reveals  that  Congress  did 
not  intend  for  agricultural  co-ops  to  compete  with  common  carriers  for  commercial 
traffic. 

When  Congressman  Jones  offered  the  amendment  to  exempt  agricultural  co-ops 
from  economic  regulation  he  stated: 

'  I  want  to  assure  the  members  of  the  committee  as  well  as  the  Members  of  the 
House  that  there  is  no  desire  on  the  part  of  those  who  are  interested  in  this 
amendment  to  open  the  floodgates  .  .  .  (79  Cong.  Rec.  12220  (1935).)” 

Congressman  Terry,  a  member  of  the  House  Interstate  and  Foreign  Commerce 
Committee,  made  these  statements  during  the  consideration  of  the  amendment: 

“The  committee  feels  that  to  the  extent  the  cooperatives  are  carrying  and 
trucking  their  own  property  that  they  should  be  exempt,  and  they  are  exempt 
under  the  terms  of  the  exception  on  page  9;  that  is,  the  casual,  occasional,  or 
reciprocal  transportation  of  property  in  interstate  commerce  by  any  person  not 
engaged  in  transportation  by  motor  vehicle  as  a  regular  occupation  or  business. 
All  farmers  are  exempt  under  this  provision,  and  also  under  subsection  8.” 

*  *  *  *  *  *  * 
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The  farmer’s  operations  are  included  in  the  exemptions  that  are  in  the  bill. 
Every  bit  of  trucking  they  do  in  transporting  their  own  property  is  exempt; 
and  the  committee,  after  full  consideration,  felt  that  where  the  cooperatives  go 
into  the  regular  trucking  business  as  such,  that  they  should  come  within  the 
provisions  of  the  bill  as  to  reasonable  regulation.  (79  Cong.  Rec.  12221) 

Congressman  Whittington  then  stated: 

“If  the  bill  covers  the  matters  that  are  intended  to  be  covered  by  the  proposed 
amendment,  then  the  acceptance  of  the  amendment  would  be  merely  a  clarifica¬ 
tion  of  the  bill,  because  many  commissions  are  rather  hesitant  as  to  the  meaning 
of  the  word  “casual.”  (79  Cong.  Rec.  12221.)” 

After  this  debate  the  Jones  amendment  was  adopted  by  the  House,  and  sub¬ 
sequently  adopted  by  the  Senate  without  further  debate. 

In  view  of  the  debate  on  the  agricultural  co-op  exemption  at  the  time  it  was 
adopted,  and  in  view  of  no  subsequent  action  by  Congress  expressing  a  different 
intent,  we  believe  “that  Congress  should  reexamine  section  203(b)(5)  in  light  of 
the  Court  decision  in  the  Northwest  case,  supra.” 

For  some  time  the  Commission  has  been  concerned  with  the  relative  decline 
of  the  nation’s  common  carrier  industry.  Several  traffic  studies  clearly  reveal  that 
common  carriers  have  lost  considerable  traffic  which  they  formerly  handled  and, 
at  the  same  time,  have  been  unable  to  share  proportionately  in  the  additional 
traffic  generated  by  the  nation’s  expanding  economy.  This  decline  can  be  attributed 
in  part  to  the  growth  of  exempt  carriage,  including  the  rapidly  increasing 
transportation  activities  of  agricultural  cooperatives.  As  a  significant  and  neces¬ 
sary  step  toward  arresting  this  decline,  we  believe  that  agricultural  cooperatives 
should  not  be  allowed  to  compete  with  common  carriers  for  commercial  traffic. 
Accordingly,  we  here  urge  a  limited  amendment  to  section  203(b)(5)  which  would 
expressly  state  that  in  providing  for-hire  transportation  to  non-members  the 
exemption  applies  only  when  the  commodities  transported  consist  of  farm 
products,  farm  supplies,  or  other  farm-related  traffic. 


Comptroller  General  of  the  United  States, 

Washington,  D.C.,  March  21,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  letter  of  February  3,  1967, 
requesting  our  comments  on  S.  752  to  amend  section  203(b)  (5)  of  the  Interstate- 
Commerce  Act  with  respect  to  transportation  performed  bv  agricultural  coopera¬ 
tives  for  nonmembers. 

Section  203(b)(5)  of  the  Interstate  Commerce  Act,  49  U.S.C.  303(b)(5), 
exempts  from  Part  II  of  the  Act  (except  from  regulations  concerning  qualifications 
and  maximum  hours  of  service  of  employees  and  safety  requirements)  vehicles 
controlled  and  operated  by  a  cooperative  association  as  defined  in  the  Agricultural 
Marketing  Act  approved  June  15,  1929,  as  amended,  or  by  a  federation  of  such 
cooperatives  possessing  no  greater  powers  or  purposes. 

The  Agricultural  Marketing  Act,  as  amended,  12  U.S.C.  1141j(a),  defines  a 
cooperative  association  as  one  in  which  farmers  act  together  in  processing,  pre¬ 
paring  for  market,  handling,  and/or  marketing  the  farm  products  of  persons  so 
engaged;  and  also  one  in  which  the  farmers  act  together  in  purchasing,  testing, 
grading,  processing,  distributing  and/or  furnishing  farm  supplies  and/or  farm 
business  services  for  their  mutual  benefit.  The  section  provides  among  other 
things, 

“That  the  association  shall  not  deal  in  farm  products,  farm  supplies  and  farm 
business  services  with  or  for  nonmembers  in  an  amount  greater  in  value  than  the 
total  amount  of  such  business  transacted  by  it  with  or  for  members.” 

However,  it  is  further  provided  that  all  business  transacted  by  any  cooperative 
association  for  or  on  behalf  of  the  United  States  or  any  instrumentality  thereof 
shall  be  disregarded  in  determining  the  volume  of  member  or  nonmember  trans¬ 
actions  by  such  associations. 

The  scope  to  be  given  the  partial  exemption  from  Part  II  of  the  Interstate 
Commerce  Act  of  vehicles  controlled  or  operated  by  such  associations  and  the 
legislative  history  surrounding  its  enactment  were  considered  on  several  occasions 
by  the  Interstate  Commerce  Commission  and  the  courts.  Generally  the  problem 
area  is  reconciling  the  exemption  given  such  cooperatives  with  maintenance  of  a 
system  of  common  and  contract  motor  carriers  and  other  regulated  carriers  in 
interstate  commerce.  The  decisions  of  the  Commission  and  the  courts  as  to  the 
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scope  to  be  given  the  exemption  have  not  been  uniform,  some  tending  to  restrict 
the  cooperative  associations  to  transportation  of  farm  products  to  markets  and 
on  return  to  farm  supplies  for  delivery  to  farmers  and  farm  cooperatives  for  sale. 
In  Northwest  Agricultural  Cooperative  Association  v.  Interstate  Commerce  Commis¬ 
sion,  350  F.  2d  252  (1965),  certiorari  denied  382  U.S.  1011  (1966),  the  United 
States  Court  of  Appeals,  Ninth  Circuit,  reversed  a  district  court  decision  which 
sustained  a  decision  of  the  Interstate  Commerce  Commission.  The  Appellate 
Court’s  decision,  in  effect,  held  that  an  agricultural  cooperative  may  carry  non¬ 
farm-related  products  for  members  and  nonmembers  so  long  as  such  activity  is 
incidental  to  the  cooperative’s  primary  statutory  authority  in  that  it  provided  a 
smaller  return  than  from  trucking  farm  products  and  supplies  and  was  necessary 
to  such  primary  function  in  that  the  additional  income  obtained  thereform  is  no 
more  than  that  required  to  render  performance  of  the  cooperative’s  primary  farm 
transportation  service  financially  practicable. 

The  result  of  such  decision  has  been  to  permit  the  farm  cooperatives  to  partici¬ 
pate  in  carriage  of  nonfarm-related  products,  particularly  in  carrying  return  loads, 
at  charges  which,  while  yielding  them  some  revenue  more  than  would  be  obtained 
by  returning  with  an  empty  vehicle,  undercut  the  charges  of  regulated  interstate 
motor  and  other  carriers. 

It  seems  clear  that  shippers  and  the  agricultural  cooperatives,  under  the  present 
state  of  the  law,  may  ship  and  carry  nonfarm-related  commodities  on  return  or 
other  loads  and  that  this  may  be  done  at  agreed  rates  likely  to  be  less  than  those 
in  tariffs  or  schedules  of  regulated  motor  carriers  or  other  regulated  carriers  on 
file  with  the  Interstate  Commerce  Commission. 

We  understand,  in  fact,  that  certain  agencies  of  the  United  States — acting 
under  statutory  directions  that  services  be  procured  by  advertising,  if  feasible 
and  practicable,  under  existing  circumstances,  or  at  the  most  economical  rates — 
have  already  solicited  bids  from  agricultural  cooperatives. 

The  language  of  the  bill  proposing  clarification  of  section  203(b)(5)  seems 
ambiguous.  In  one  view,  it  would  permit  agricultural  cooperatives  to  carry  for 
nonmembers  only  where  the  commodity  consists  of  farm  products,  farm  supplies 
or  other  farm-related  traffic.  Under  another  construction,  it  would  permit  carriage 
for  nonmembers  of  any  type  of  product  such  as  iron,  steel,  or  motor  vehicles, 
provided  that  the  vehicle  can  be  said  to  be  in  use  for  transportation  of  farm 
products,  farm  supplies  or  other  farm-related  traffic.  Thus,  for  example,  if  a  crate 
of  lettuce  were  loaded  into  the  vehicle,  the  agricultural  cooperative  could  carry 
for  nonmembers,  under  its  exemption,  the  balance  of  the  vehicle  loaded  with 
industrial  products.  Also,  where  a  vehicle  carried  agricultural  material  to  market 
and  hence  it  could  be  said  that  it  was  being  used  for  transportation  of  farm 
products,  the  language  used  might  permit  the  carriage  for  nonmembers  on  return 
of  a  load  of  steel. 

Thus,  while  the  matter  appears  to  be  one  of  policy  for  consideration  of  the 
Congress,  we  do  not,  for  the  reasons  outlined,  feel  that  we  would  be  warranted 
in  recommending  enactment  of  S.  752  in  its  present  form.  If  we  understand 
correctly  that  the  purpose  and  intent  of  S.  752  is  to  prevent  agricultural  coopera¬ 
tives  from  competing  with  regulated  carriers  for  traffic  of  nonmembers  in  the 
carriage  of  commodities  other  than  farm  products,  farm  supplies  or  other  farm- 
related  traffic,  we  suggest  that  this  could  be  accomplished  by  deleting  from  lines 
7  and  8  of  the  bill  the  words  “those  vehicles  are  being  used  in  the  transportation” 
and  substituting  therefor  the  words  “the  commodities  transported  consist.” 

Sincerely  yours, 


Frank  H.  Weitzel, 

Assistant  Comptroller  General  of  the  United  States. 


Senator  Pearson.  The  first  witness  this  morning  is  Mr.  William 
H.  Tucker,  who  is  Chairman  of  the  Interstate  Commerce  Commission. 

Mr.  Tucker,  we  are  pleased  to  be  with  you  again  this  morning,  and 
you  may  proceed  as  you  see  fit. 
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STATEMENT  OF  HON.  WILLIAM  H.  TUCKER,  CHAIRMAN,  INTER¬ 
STATE  COMMERCE  COMMISSION;  ACCOMPANIED  BY  BERTRAM 

STILLWELL,  DIRECTOR,  OFFICE  OF  PROCEEDINGS;  FRITZ  KAHN, 

ASSISTANT  GENERAL  COUNSEL;  AND  JOHN  O’BRIEN,  ASSISTANT 

DIRECTOR,  BUREAU  OF  ENFORCEMENT 

Mr.  Tucker.  Good  morning,  Mr.  Chairman.  I  thank  you  very 
much. 

On  my  right,  I  have  with  me  Mr.  Bertram  Stillwell,  Director  of  our 
Office  of  Proceedings.  On  my  left  is  Mr.  Fritz  Kahn,  Assistant  General 
Counsel  of  the  Commission.  On  my  far  left  is  Mr.  John  O’Brien, 
Assistant  Director  of  our  Bureau  of  Enforcement. 

I  want  to  thank  the  subcommittee  for  this  opportunity  to  testify 
on  S.  752  introduced  by  Senator  Magnuson  and  Senator  Lausche, 
which  is  designed  to  clarify  the  scope  of  the  present  exemption  in 
section  203(b)(5)  of  the  Interstate  Commerce  Act  from  the  Commis¬ 
sion’s  economic  regulation  of  transportation  performed  by  agricultural 
cooperative  associations  for  nonmembers. 

This  bill  implements  one  of  the  Commission’s  legislative  recom¬ 
mendations  transmitted  to  Congress  on  January  23,  1967,  by  amending 
section  203(b)(5)  so  as  to  limit  the  transportation  by  agricultural  co¬ 
operatives  for  nonmembers  to  farm  products,  farm  supplies,  or  other 
farm-related  traffic. 

This  bill  is  substantillly  identical  to  a  specific  proposal  suggested  by 
the  Commission  before  this  subcommittee  in  the  89th  Congress  as  an 
amendment  to  S.  1729. 1  and  is  designed  to  clarify  the  scope  of  the 
exemption  contained  in  section  203(b)(5)  in  light  of  the  so-called 
Northwest  Agricultural  Cooperative  litigation  which  I  will  refer  to 
later. 

Section  203(b)(5)  of  the  act,  which  this  bill  would  amend,  is  one  of 
a  number  of  specific  statutory  exemptions  from  the  comprehensive 
scheme  of  regulation  of  motor  carriers  set  forth  in  part  II  of  the  act. 

Under  this  section,  motor  vehicles  controlled  and  operated  by  agri¬ 
cultural  cooperatives,  or  by  a  federation  of  such  cooperatives,  are 
exempt  from  the  Commission’s  economic  regulation  provided  the  co¬ 
operatives  meet  certain  qualifying  criteria  as  defined  hi  the  Agricul¬ 
tural  Market  Act  of  1929  (12  U.S.C.  1141). 

The  Agricultural  Marketing  Act,  as  it  may  relate  to  this  hearing, 
Mr.  Chairman,  provides  that  an  agricultural  cooperative  association- — - 

.  .  .  LSlhall  not  deal  in  farm  products,  farm  supplies,  and  farm  business 
services  with  or  for  non-members  in  an  amount  greater  in  value  than  the  total 
amount  of  such  business  transacted  by  it  with  or  for  members.  All  business 
transacted  by  any  cooperative  association  for  or  on  behalf  of  the  United  States  or 
any  agency  or  instrumentality  thereof  shall  be  disregarded  in  determining  the 
volume  of  member  and  non-member  business  transacted  by  such  association. 

The  original  exemption  from  regulation  for  agricultural  cooperatives 
was  included  in  the  Motor  Carrier  Act  of  1935.  In  1940,  this  exemption 
was  expanded  to  include  a  federation  of  such  cooperative  associations, 
if  such  federation  possesses  no  greater  powers  or  purposes  than 
cooperative  associations  so  defined. 

Although,  in  general,  the  only  difficulty  arising  from  this  exemption 
for  many  years  was  whether,  in  a  given  factual  situation,  a  particular 


1  Agricultural  cooperative  transportation  hearing  before  the  Surface  Transportation  Subcommittee  of 
the  Committee  on  Commerce,  U.S.  Senate,  89th  Cong.,  second  sess.  on  S.  1729  (1966). 
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operation  qualified  as  an  agricultural  cooperative  association  within 
the  definition  of  such  an  association  under  the  Agricultural  Marketing 
Act,  in  the  early  1960’s  the  Commission  began  receiving  complaints 
from  carriers  and  shippers  in  many  sections  of  the  country  concerning 
the  expanding  operations  of  allegedly  bona  fide  agricultural  co-ops. 

It  was  a  very  tedious  process,  Mr.  Chairman,  to  investigate  and 
bring  to  a  conclusion  all  of  these  complaints.  Necessarily,  we  at¬ 
tempted  to  deal  with  the  problem  by  laying  down  broad  guidelines. 

In  last  year’s  hearings  held  by  this  committee,  there  was  an  exten¬ 
sive  discussion  of  the  Machinery  Haulers  Association  v.  Agricultural 
Commodity  Service,  86  M.C.C.  5,  which  was  prior  to  the  Northwest 
case.  The  Machinery  Haulers  case  stated  that  for  a  co-op  to  enjoy  the 
benefits  of  section  203(b)(5)  of  the  Interstate  Commerce  Act  it 
must  meet  the  following  tests: 

(1)  It  must  be  operated  and  controlled  by  and  for  the  benefit 
of  its  farmer  members  through  its  duly  elected  officers  and 
directors. 

(2)  It  must  either  own  or  control,  under  long-term  lease, 
the  vehicles  which  it  uses  to  perform  transportation. 

(3)  Its  membership  must  be  limited  to  those  who  were  in 
fact  producers  of  agricultural  commodities. 

(4)  It  may  not  perform  transportation  services  functionally 
unrelated  to  its  members’  farming  activities. 

The  guidelines  established  in  this  proceeding  were  largely  left 
undisturbed  by  the  courts  until,  as  I  pointed  out,  Northwest  Agricultural 
Cooperative  Association  v.  Interstate  Commerce  Commission,  350  F.  2d 
252  (1965),  cert,  denied  382  U.S.  1011  (1966). 

Since  the  Northwest  case  is  so  indicative  of  the  problems  which 
the  provisions  of  S.  752  are  designed  to  alleviate,  I  would  like  to  out¬ 
line  the  facts  of  that-  case.  I  don’t  think  there  is  any  doubt  as  to  what 
prompted  the  litigation. 

Northwest  was  and  is  a  nonprofit  corporation  organized  under  the 
Idaho  Marketing  Act  for  the  purpose  of  enabling  its  members  to 
collectively  and  economically  transport  their  agricultural  products 
to  markets.  It  is  solely  engaged  in  transportation  activities  and 
operates  a  fleet  of  long-haul  trucks  for  this  purpose. 

On  return  trips  from  marketplaces,  Northwest  transported  farm 
supplies  back  to  its  members.  However,  the  volume  of  these  supplies 
did  not  equal  the  amount  of  farm  products  shipped  outbound. 
Consequently,  Northwest  had  empty  space  in  its  trucks — a  situation, 
Mr.  Chairman,  which  common  carriers  have  to  face  at  times  as  well. 

Senator  Pearson.  Let  me  stop  you  there  a  moment,  Mr.  Tucker. 

Are  we  talking  about  farm  cooperatives  which  band  together  to 
market  their  produce?  Or  are  we  talking  about  a  cooperative  which  is 
a  transportation  cooperative  as  distinguished  from  a  farm  and  market¬ 
ing  co-op? 

Mr.  Tucker.  I  believe  we  are  talking  about  the  transportation 
cooperative  as  far  as  this  problem  is  concerned,  Mr.  Chairman. 

The  act  exempts  transportation  cooperatives  in  their  transporta¬ 
tion  function.  They  may  have  other  functions,  but  we  are  concerned 
here  with  their  transportation  function. 

Senator  Pearson.  Do  farm  cooperatives  which  join  together  for 
marketing  purposes  generally  acquire  trucks  and  fleets  of  trucks  to 
handle  their  transportation?  Or  are  there  pure  and  isolated  trans¬ 
portation  co-ops  also? 
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Mr.  Tucker.  There  are  pure  and  isolated  transportation  coopera¬ 
tives  that  arise  under  the  Agricultural  Marketing  Act.  I  assume  there 
are  also  a  great  many  other  farm  cooperatives,  but  we  are  dealing 
here  with  the  Agricultural  Marketing  Act,  defined  farm  cooperative, 
which  deals  in  transportation  and  is  exempt  under  203(b)(5). 

Senator  Pearson.  You  go  ahead  with  your  statement.  I  was  just 
trying  to  get  that  cleared  up  for  myself. 

Mr.  Tucker.  Mr.  Kahn  points  out  that  there  are  two  distinct 
types,  Mr.  Chairman.  There  are  the  marketing  co-ops  and  the  farmer 
cooperative  associations  which  are  generally  for  farm  transportation 
service. 

Senator  Pearson.  And  either  or  both  may  have  transportation 
facilities  connected  with  them?  Is  that  the  idea? 

Mr.  Kahn.  Yes,  sir. 

Senator  Pearson.  And  those  that  do  are  exempt  under  this  par¬ 
ticular  act? 

Mr.  Kahn.  Senator,  both  would  be  exempt  under  the  statute.  The 
statute  makes  no  distinction  between  those  cooperatives  in  which 
farmers  are  cooperatively  joined  for  marketing  of  their  produce  and 
those  cooperatives  where  farmers  are  cooperatively  joined  for  the 
transportation  service.  The  act  makes  no  distinction. 

The  problem  exists  under  both,  and  the  Commission  deems  it  more 
acute  in  the  latter — those  cooperatives  engaged  only  in  transportation. 

Senator  Pearson.  That  clears  it  up  for  me. 

Mr.  Tucker.  May  I  proceed,  sir? 

Senator  Pearson.  Yes,  I  think  so,  Mr.  Tucker.  You  are  at  the 
bottom  of  page  4. 

Mr.  Tucker.  Yes. 

To  make  use  of  this  space,  Northwest  made  a  practice  of  back- 
hauling  non-farm-related  commodities  for  nonmembers  of  the 
association. 

For  example,  it  transported  for  nonmembers  such  things  as 
furnaces,  air  conditioners,  and  water  heaters  from  California  to  Idaho. 

From  November  13,  1963,  to  March  19,  1964,  Northwest  received 
approximately  $230,375  for  transportation  services.  Approximately 
$41,000,  or  about  16  percent  of  that  sum,  was  derived  from  the 
transportation  of  nonfarm  commodities  for  nonmembers.  It  was  this 
latter  type  of  transportation  which  we  sought  to  have  stopped. 

In  support  of  its  complaint  in  the  Northwest  case,  the  Commission 
contended  that  transportation  activities  of  agricultural  cooperatives 
are  not  completely  exempt  under  section  203(b)(5)  from  its  economic 
regulation. 

We  pointed  out  in  this  respect  that  an  agricultural  cooperative  is 
defined  in  the  Agricultural  Marketing  Act  as  one  dealing  in  "farm 
products,  *  *  *  farm  supplies  and/or  farm  business  services.” 

We  admitted  that  transportation  services  performed  for  non¬ 
members  of  the  association  directly  or  functionally  related  to  their 
agricultural  activities  were  exempt  from  economic  regulation. 

But-,  we  argued  that  for-hire  transportation  on  nonexempt  com¬ 
modities  for  nonmembers  of  an  association  is  not  exempt.  Ihus 
Northwest’s  transportation  of  such  commodities  without  a  certificate 
of  public  convenience  and  necessity  which  other  regulated  carriers 
must  obtain  violated  the  act. 
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Northwest's  defense  to  the  siut  was  that  the  transportation  was 
exempt  under  section  203(b)  (5)  and  argued  that  its  for-hire  transporta¬ 
tion  of  nonexempt  commodities  for  nonmembers  produced  much  less 
revenue  than  it  received  from  transporting  member  products,  and  that 
the  income  from  such  activities  inured  to  the  benefit  of  members  of  the 
association  by  economizing  their  marketing  expenses. 

Northwest’s  president  stated  that  if  Northwest  were  denied  access 
to  this  income  from  nonmembers,  its  cost  of  transportating  the 
cooperative's  farm  products  to  market  would  exceed  the  cost  of  avail¬ 
able  common  carriage  and  thus  would  force  the  cooperative  to  dis¬ 
continue  its  operations.  This  argument,  Mr.  Chairman,  indicated  that 
we  were  dealing  solely  and  exclusively  with  a  transportation  company. 
All  that  Northwest  was  interested  in  was  the  transportation  business 
as  distinguished  from  the  broad  community  of  interests  and  agricul¬ 
tural  marketing  associations  which  comprise  this  other  type  of  co¬ 
operative  that  Mr.  Kahn  mentioned. 

Senator  Pearson.  Tell  me  this,  Mr.  Tucker:  What  were  the 
mechanics  out  in  California,  for  instance,  whereby  they  found, 
solicited,  or  acquired  furnaces,  air  conditioners,  water  heaters,  wire 
springs,  door-hanger  parts,  roofing  materials?  Did  they  have  a  setup 
out  in  California  that  was  actively  seeking — - — 

Mr.  Tucker.  Well,  this  was  a  smaller  co-op,  although  we  have 
cases  involving  larger  ones,  Mr.  Chairman.  But  this  situation  was 
no  more  than  selective  soliciting  of  traffic  by  promising  lower  rates 
than  the  regulated  carriers  have  on  file. 

It  is  fairly  easy,  we  find,  for  an  entrepreneur — and  I  am  not  referring 
now  to  anyone  in  the  Northwest  case - 

Senator  Pearson.  No. 

Mr.  Tucker  (continuing).  To  get  into  this  situation. 

They  know’  where  the  traffic  is.  All  they  have  got  to  do,  whether 
they  are  in  the  Midwest,  the  East,  or  anywhere  else,  is  pick  up  the 
phone  and  tell  somebody  in  California,  “I  can  carry  your  yarn  or 
whatever  it  is  cheaper  than  the  regulated  carriers  you  are  now  using, 
and  I  will  have  so  many  empty  backhauls  from  there  a  month.” 

And  it  is  simple  to  get  the  business  when  the  shippers  don’t  have 
to  pay  the  regularly  filed  rate. 

May  I  proceed,  sir? 

Senator  Pearson.  Go  ahead,  Mr.  Tucker. 

Mr.  Tucker.  Although  a  Federal  district  court  enjoined  North¬ 
west  from  transporting  for  compensation  nonexempt  commodities  in 
interstate  commerce  by  motor  vehicle  unless  the  transportation  was 
directly  beneficial  or  functionally  related  to  the  farming  activities  of 
Northwest’s  members  or  was  authorized  by  appropriate  authority,  the 
Ninth  Circuit  Court  of  Appeals  reversed  this  decision,  holding:  (1) 
that  a  cooperative  does  not  lose  its  status  by  engaging  in  activities 
other  than  its  primary  statutory  activity,  so  long  as  these  activities 
are  incidental  to  its  primary  activity  and  necessary  to  its  effective 
performance.  In  essence,  this  court  held  that  it  coidd  carry  non-farm- 
xelated  products  as  long  as  the  cooperative  needed  this  additional 
revenue  to  survive  as  a  cooperative  and  the  amount  of  revenues  from 
its  nonmember  commodities  did  not  exceed  50  percent. 

The  court  specifically  rejected  the  Commission’s  contention  that  a 
cooperative  association  may  not  deal  at  all  in  nonfarm  products, 
supplies,  or  business  service. 
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The  court  concluded  (1)  that  a  cooperative  will  retain  its  exemption  so 
long  as  it  remains  in  essential  character  a  “cooperative  association” 
as  described  in  the  statutory  definition,  and  (2)  that. the  “*  *  *  [R]e- 
turn  hauls  *  *  *  [A]re  ‘connected  with  farm  operations,’  for  they  are 
incidental  and  necessary  to  the  effective  performance  of  Northwest’s 
*  *  *”  “*  *  *  trucking  operation”  “[which],  viewed  as  a  whole,  is  a 
farm  service  performed  jointly  by  Northwest’s  members  ‘for  them¬ 
selves’,”  and  “*  *  *  therefore  did  not  deprive  Northwest  of  its 
essential  character  as  a  ‘cooperative  association’  under  the  Agricul¬ 
tural  Marketing  Act.” 

At  the  same  time,  the  court  stated,  by  way  of  caveat,  that  a  “  *  *  * 
cooperative  would  not  be  of  the  character  contemplated  by  the  statute 
if  its  nonfarm-related  business  exceeded  that  which  was  necessary  and 
incidental  to  its  farm-related  business,  and  in  no  conceivable  circum¬ 
stances  could  nonfarm-related  business  approach  50  percent  of  the 
total  and  remain  incidental  and  necessary  to  that  which  was  farm 
related.” 

The  Supreme  Court  denied  certiorari.  Although  the  Supreme 
Court  has  held  that  its  denial  of  certiorari  does  not  indicate  approval 
of  a  lower  court  decision  and  that  courts  in  other  circuits  are  tree  to 
reach  a  result  opposite  from  that  taken  by  the  Ninth  Circuit,  we 
are  not  optimistic  over  the  prospect  that  the  impact  of  the  Northwest 
decision  will  be  altered  by  judicial  decision  and,  therefore,  we  are 
seeking  enactment  of  this  legislation. 

Moreover,  Mr.  Chairman,  it  has  been  the  policy  of  the  Commission 
where  certiorari  has  been  denied  to  follow  the  last  court  of  appeals’ 
decision  on  a  given  interpretation  of  a  portion  of  the  act.  We  believe 
that  this  is  the  appropriate  approach  to  our  responsibilities. 

Pending  enactment  of  this  bill,  we  feel  that  the  Northwest  decision 
gives  us  no  alternative  but  to  sanction  the  transportation  activities 
of  these  associations  in  nonfarm-related  commodities  for  nonmembers 
where  the  record  indicates  that  the  association  in  question  is  a  bona 
fide  agricultural  cooperative  and  its  business  handled  for  nonmembers 
is  “incidental  and  necessary”  to  its  primary  function. 

This  standard  has  most  recently  been  applied  in  two  proceedings. 
Agricultural  Transportation  Assn,  of  Texas,  Investigation  of  Operations, 
102  M.C.C.  527  (1966)  and  Cache  Valley  Dairy  Assn.,  Investigation  of 
Operations,  103  M.C.C.  798  (1967).  .  . 

The  first  case,  we  issued  a  cease  and  desist  order  against  ArA  of 
Texas,  upon  finding  that  it  was  not  a  bona  fide  cooperative,  as  defined 
by  the  Agricultural  Marketing  Act.  This  proceeding  is  now  in  the 
courts. 

In  Cache  Valley,  however,  we  discontinued  the  proceeding  upon 
finding  that  the  Cache  Valley  Dairy  Cooperative  was  a  bona  fide 
cooperative  and  engaged  in  nonmember  transportation  only  to  the 
extent  being  “incidental  and  necessary”  to  its  primary  function. 

In  this  case,  it  appeared  that  the  backhaul  revenues  derived  from 
nonmember  traffic  in  such  commodities  as  beer,  steel,  lumber  and 
rubber  products  averaged  about  one-half  of  the  cost  of  the  association  s 
outbound  hauling. 

Although  the  Northwest  decision  failed  to  indicate  at  what  point, 
short  of  the  50-percent  limitation,  a  cooperative’s  transportation,  oper¬ 
ation  would  cease  to  be  “incidental  and  necessary”  to  its  primary 
business  function  as  a  farm  cooperative,  it  is  expected  that  the  trans- 
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portation  activities  of  these  cooperatives  will  include  an  increasing 
amount  of  nonfarm  traffic  for  nonmembers  and  still  be  exempt  from 
Commission  regulation  so  long  as  such  transportation  does  not  ap¬ 
proach  50  percent  of  the  association’s  total  transportation  activities. 

Moreover,  since  under  the  Agricultural  Marketing  Act,  all  business 
transacted  between  a  cooperative  and  a  Federal  agency  is  disregarded 
in  computing  the  volume  of  member  and  nonmember  business  handled 
by  a  cooperative  association,  any  percentage  of  business  limitation  is 
essentially  meaningless  under  the  present  law. 

The  Commission  has  no  regulatory  authority  over  the  transporta¬ 
tion  activities  of  these  associations.  Therefore,  we  lack  the  power  to 
require  reports  from  them  which  would  indicate  the  amount  and  type 
of  non-farm-related  traffic  now  being  handled  by  exempt  cooperatives 
for  nonmembers. 

Although  some  limited  data  compiled  by  the  Department  of  Agri¬ 
culture  in  1963  and  1964  before  the  Northwest  decision  indicated  that 
only  a  small  amount  of  traffic  fell  into  this  category,  it  is  reasonable  to 
assume  that  the  court  of  appeals  decision  has  stimulated  expansion 
in  this  area,  since  whatever  doubt  may  have  existed  over  the  legality 
of  these  activities  has  been  removed. 

Now,  in  this  connection,  Mr.  Chairman,  I  hold  in  my  hand  a  rather 
interesting  circular  by  the  United  Agricultural  Transportation  Asso¬ 
ciation  of  America  Marketing  Co-ops,  and  it  is  a  brochure  addressed : 
“Attention:  Traffic  Managers;  Dear  sir” — and  then  in  quotes  with  a 
lot  of  exclamation  marks,  it  says: 

“Supreme  Court  sanctions  co-op  backhauls.” 

It  goes  on  with  out-and-out  solicitation  of  traffic,  most  of  which 
would  move  by  regulated  carriers  that  file  tariff  rates. 

And  on  the  back  of  the  circular  there  is  a  return  form  for  writing 
to  the  co-op  and  informing  them  what  kind  of  traffic  the  traffic  man¬ 
agers  want  transported. 

Senator  Pearson.  When  did  that  go  out,  Mr.  Tucker? 

Mr.  Tucker.  This  went  out  after  the  Northwest  case. 

Mr.  O’Brien.  It  is  going  out  currently. 

Mr.  Tucker.  There  are  other  examples  of  these  practices.  We 
understand  that  other  witnesses  will  introduce  them.  But  I  would  like 
to  have  this  particular  circular  appended  to  my  testimony. 

Senator  Pearson.  We  will  insert  it  in  the  record  along  with  the 
rest  of  your  statement. 

(The  document  referred  to  follows:) 

United  Agricultural  Transportation 
Association  of  America  Marketing  Co-Op, 

Lynwood,  Calif. 

Attention:  Traffic  manager. 

Dear  Sir: 


AT  LAST  A  BREAK  THROUGH  ON  HIGH  FREIGHT  RATES!  !  ! 

“SUPREME  COURT  SANCTIONS  CO-OP  BACKHAULS”.  The  Ninth 
Circuit  Court  of  Appeals  in  the  Northwest  Co-op  v.  ICC  case.  The  decision  of  that 
court  was  that  co-ops  could  back-haul  regulated  goods  if  it  was  necessary  to  their 
operation.  This  means  that  if  a  co-op  has  a  rig  in  Chicago  and  it  can’t  get  an 
exempt  load  right  away,  it  can  pick  up  anything  and  return  home  rather  than 
return  empty  *  *  *  And,  the  co-op  can  do  it  without  ICC  authority  of  any  kind. 
The  only  limitation  is  that  more  than  half  of  the  co-ops’  business  must  be  in  farm- 
related  goods. 
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The  ABOVE  IS  NOW  THE  LAW  OF  THE  UNITED  STATES!  Co-ops  can 
do  exactly  as  we  have  stated.  The  Supreme  Court  turned  THUMBS  DOWN  on 
the  ICC  and  the  Justice  Department  who  had  wanted  the  Court  to  rule  in  their 
favor.  AND,  the  SUPB.EME  COURT  made  its  one  sentence  decision  in  a  record 
three  days! 

We  are  allowed  to  haul  49%  of  our  total  freight  for  non-members  which  we 
need  to  get  our  trucks  back  from  the  east,  as  we  haul  from  the  West  Coast  to  the 
East  Coast  for  our  members.  Our  members  are  all  farmers  and  ranchers. 

We  have  ample  insurance  for  your  protection.  All  of  our  equipment  are  late 
model  trucks  and  our  Vans  are  40'  in  volume.  As  per  the  “Bill”  quoted  above, 
we  can  haul  any  type  of  freight  coming  back  from  the  East  Coast,  and  set  our 
tariffs. 

We  are  most  anxious  to  be  of  service  to  you.  I  have  personally  been  in  and  also 
associated  with,  the  freight  business  for  the  past  20  years,  both  in  produce  and 
dry  freight.  Please  feel  free  to  call  our  office  or  drop  us  a  line  for  any  kind  of 
additional  information  on  rates  etc. 

Cordially  yours, 


Howard  Mecom,  General  Manager. 


United  Agricultural  Transportation 
Association  of  America  Marketing  Co-Op, 

Linwood,  Calif.,  April  J,  1967. 

We  operate  trucks  from  California  to  the  Eastern  and  Mid-Western  States. 
We  are  an  Agricultural  Co-op.  We  haul  East  for  members  and  we  can  haul  West 
for  anyone  and  any  product. 

We  would  like  to  be  of  service  to  you.  Enclosed  please  find  a  letter  from  the  Inter¬ 
state  Commerce  Commission  showing  that  our  operation  is  legal. 

We  would  appreciate  it  if  you  would  check  us  out  and  let  us  know  what  von  think 
about  the  operation.  We  control  all  equipment;  have  all  van  trailers;  and  can  give 
you  good  service. 

Our  rate  on  your  product  is  $2.75/100#  with  a  40,000#  minimum. 

Looking  forward  to  hearing  from  you.  Please  feel  free  to  write  or  call  me  collect 
for  any  information  that  you  may  require. 

Sincerely, 

Winston  M.  Boggs,  Sales  Manager. 


Mr.  Tucker.  To  show  the  emphasis,  the  headline  here  is:  “At 
Last  a  Breakthrough  on  High  Freight  Rates” — with  three  exclama¬ 
tion  marks. 

Now,  Mr.  Chairman,  the  allegedly  “high  freight  rates”  are  only 
those  tariffs  which  common  carriers  file  and  are  approved  by  the 
Commission  without  controversy.  They  are  the  regular  freight  rates, 
which  are  the  basis  of  the  existence  of  common  carriers  in  this  country. 

Another  clear  indication  of  the  impact  of  this  case  is  the  decision  of 
the  Department  of  Defense  to  make  use  of  exempt  cooperative  truck¬ 
ing  for  the  handling  of  military  shipments  whenever  it  appears  to  be 
in  the  best  interest  of  the  Government  to  so  do. 

Even  though  the  exact  amount  of  traffic  handled  by  these  associa¬ 
tions  cannot  be  precisely  documented,  it  is  clear  that  trucking  opera¬ 
tions  performed  by  them  for  nonmembers  possess  certain  economic 
characteristics  which,  when  compared  with  the  economic  character¬ 
istics  of  the  Nation’s  common  carriers,  make  the  traffic  of  the  regulated 
carriers  extremely  susceptible  to  diversion. 

It  is  not  vital  that  these  cooperative  associations  generate  sufficient 
revenues  from  nonmembers  to  cover  the  full  cost  of  operations  plus  a 
sufficient  return  on  investment  to  hold  and  attract  new  capital. 

Indeed,  it  is  conceded  that  the  only  need  for  engaging  in  these 
activities  for  nonmembers  is  to  provide  “backhaul”  revenue  in  order 
to  make  the  cooperatives’  principal  transportation  activities — that  of 
carrying  their  own  members’  traffic — economically  viable  at  all. 
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In  addition,  since  these  exempt  activities  do  not  constitute  common 
carriage,  these  associations  are  free  to  pick  and  choose  what  traffic 
they  wish  to  handle  and  on  what  terms  they  wish  to  handle  it  without 
regard  to  published  tariff  rates,  adequacy  of  service,  or  any  of  the 
other  economic  regulatory  duties  imposed  by  law  on  common  carriers 
which  are  the  Commission’s  responsibility  to  enforce.  So  constituted, 
it  is  readily  apparent  that  the  exemption  afforded  these  associations 
by  section  203(b)(5),  as  judicially  interpreted,  provides  a  potent 
economic  weapon  against  this  Nation’s  common  carriers  which  form 
the  backbone  of  our  transportation  system. 

Senator  Pearson.  Mr.  Tucker,  under  this  bill  you  still  permit  the 
co-ops  to  transport  for  nonmembers  farm  products  and  farm  supplies 
and  other  farm-related  traffic? 

Mr.  Tucker.  Yes. 

Senator  Pearson.  This  is  what  I  have  in  mind.  If  the  transporta¬ 
tion  for  nonmembers  in  an  exempt  status  is  a  detriment  to  the  regu¬ 
lated  carrier,  it  is  a  detriment  to  him  in  regard  to  farm  products  as 
well  as  refrigerators  and  air  conditioners,  et  cetera. 

What  I  am  trying  to  understand  is  why  whoever  proposed  this 
piece  of  legislation  went  back  to  farm  products  and  permitted  those 
when  they  would  not  permit  other  types  of  articles  of  transportation. 

Mr.  Tucker.  Other  parts  of  the  act,  Mr.  Chairman,  exempt  farm 
products,  farm  supplies,  and  farm-related  products. 

Senator  Pearson.  For  nonmembers? 

Mr.  Tucker.  Pardon  me? 

Senator  Pearson.  For  nonmembers? 

Mr.  Tucker.  No,  they  are  exempt  in  the  sense  that  the  farmer  can 
transport  them  himself  under  section  203(b)  (4a)  of  the  act.  And  un¬ 
manufactured  agricultural  products  are  exempt  by  law  irrespective  of 
who  transports  them  under  section  203(b)(6)  of  the  act. 

We  didn’t  think  that  we  should  be  so  restrictive  in  our  proposal  so 
as  to  prohibit  these  co-ops  from  any  type  of  transportation  for  non¬ 
members  since  the  theory  and  purpose  of  the  Agricultural  Marketing 
Act  is  to  benefit  the  agricultural  community. 

It  is  our  considered  judgment  that  permitting  the  co-ops  to  carry 
farm-related  products  is  an  appropriate  limitation,  on  the  co-ops’ 
transportation  activities. 

Senator  Pearson.  Maybe  I  have  missed  the  fundamental  purpose 
of  the  bill.  But  if  I  am  a  common  carrier  sitting  out  in  California  and 
I  carry  agricultural  products  and  I  carry  air  conditioners,  I  am  going 
to  be  hurt  either  way,  it  seems  to  me. 

Mr.  Ivahn.  Senator,  I  think  you  are  quite  right  that  in  so  far  as 
traffic  is  diverted  from  the  regulated  for-hire  motor  carriers,  then  the 
effect  is  the  same  whether  the  commodities  are  farm-related  com¬ 
modities  or  commodities  without  limitation. 

However,  we  think  the  change  proposed  by  the  Commission  is 
consistent  with  the  spirit  if  not  the  precise  language  of  the  Agricultural 
Marketing  Act. 

The  Agricultural  Marketing  Act  contemplates  that  cooperatives 
would  engage  in  business  with  nonmembers,  and  certainly  the  Com¬ 
mission  feels  that  a  more  restrictive  amendment  would  be  inappro¬ 
priate. 

We  view  this  legislation  as  returning  to  the  letter  and  the  spirit  of 
the  Agricultural  Marketing  Act  by  limiting  the  nonmember  trans- 
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portation  to  farm  products,  farm  supplies,  and  farm-related  com¬ 
modities. 

Senator  Pearson.  Do  you  have  a  case  where  two  co-ops  were  in 
conflict  over  a  problem  of  transportation,  a  California  co-op  running 
into  trouble  with  the  Idaho  co-op’s  transportation  system? 

Mr.  Kahn.  Not  to  my  knowledge.  On  the  contrary,  I  think  market¬ 
ing  co-ops  in  various  parts  of  the  country  have  tended  to  cooperate 
by  setting  up  in  turn  a  cooperative  transportation  company  so  that 
the  produce  of  a  co-op  going  eastbound  might  be  transported  and  the 
produce  of  another  co-op - 

Senator  Pearson.  So  your  bill  would  help  that  situation  too? 

Mr.  Kahn.  And  that  would  continue  to  fit  that  kind  of  movement. 
And  the  Commission  finds  no  fault  with  that  kind  of  movement. 

Senator  Pearson.  Go  ahead,  Mr.  Tucker. 

Mr.  Tucker.  Good  morning,  Senator  Lausche. 

Senator  Lausche.  Good  morning. 

Mr.  Tucker.  It  is  argued  that,  since  the  amount  of  nonfarm, 
traffic  carried  for  nonmembers  by  these  associations  is  so  small 
this  or  similar  amendments  to  section  203(b)(5)  designed  to  confine 
this  exemption  to  reasonable  limits  are  unnecessary.  We  do  not  agree 
with  this  argument. 

In  our  judgment,  the  Northwest  decision  has  served  to  stimulate  the 
transportation  of  nonfarm  traffic  for  nonmembers  by  these  associa¬ 
tions. 

In  this  regard,  it  has  recently  been  brought  to  our  attention  that,  in 
at  least  one  instance,  an  allegedly  exempt  cooperative  is  actively 
soliciting  non-farm-related  traffic  from  commercial  shippers  who  would 
ordinarily  be  making  use  of  regulated  common  carriers. 

That  was  the  incident  I  referred  to  when  I  passed  that  circular  up 
to  the  previous  chairman. 

For  some  time  we  have  been  concerned  about  the  adequacy  of  com¬ 
mon  carrier  service.  This  committee  knows  how  deeply  the  Commission 
has  studied  and  how  strenuously  it  has  sought  legislation  with  regard 
to  the  problem  of  small  shipments. 

At  the  same  time,  we  recognize  that  the  carriers  cannot  be  expected 
to  fully  carry  out  their  common  carrier  responsibilities  if  much  of  their 
profitable  revenue  freight  is  being  subjected  to  diversion  by  exempt 
motor  carrier  operations. 

It  should  not  be  necessary  for  common  carriers  to  suffer  traffic 
diversion  to  these  associations  in  large  amounts  before  remedial  action 
is  required.  . 

It  is  also  stated  that  the  effect  of  any  legislation  such  as  S.  752  as  to 
place  a  higher  value  on  the  preservation  of  the  business  of  regulated 
common  carriers  than  on  the  prosperity  of  the  Nation's  agricultural 
producers,  since  any  limitation  on  the  exemption  will  allegedly  render 
the  transportation  activities  of  these  associations  unprofitable  and  thus 
force  their  discontinuance  with  resulting  higher  transportation  costs 
on  the  producers  of  agricultural  products. 

In  our  opinion,  favorable  consideration  of  this  legislation  does 
not  I’equire  choosing  between  the  unquestioned  national  policy  of 
preserving  and  enhancing  the  agricultural  sector  of  our  economy 
on  the  one  hand,  and  preserving  and  enhancing,  our  system  of  com¬ 
mon  carriage,  as  contemplated  by  the  national  transportation 
policy,  on  the  other. 

S3-442 — 67 - 2 
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It  should  be  pointed  out  that  the  language  used  in  this  bill  corre¬ 
sponds  to  that  defining  the  primary  functions  of  an  exempt  agricultural 
cooperative  in  the  Agricultural  Marketing  Act  and  would  reestablish 
what  we  believe  to  be  the  intent  of  Congress  in  enacting  section 
203(b)(5)  as  indicated  by  the  portions  of  the  Congressional  debate 
on  the  exemption  in  1935  which  are  attached  as  an  appendix  to  my 
prepared  statement. 

These  same  statements,  the  chairman  will  recall,  were  part  of  the 
excellent  record  which  the  committee  compiled  last  year  in  hearing 
a  bill  which  included  this  provision  before  the  committee  today. 

In  administering  this  exemption  prior  to  the  Northwest  decision, 
the  Commission  is  not  aware  of  any  instance  in  which  its  decisions 
created  serious  economic  harm  to  the  transportation  activities  of  these 
associations. 

In  addition,  the  effect  of  the  Northwest  decision  must  be  viewed 
in  light  of  the  basic  statutory  scheme  of  regulation  in  part  II  of  the 
Act  as  it  pertains  to  the  motor  carrier  activities  of  those  engaged  in 
agricultural  activities. 

For  example,  section  203(b) (4a)  exempts  from  regulation  the  4 
transportation  by  a  farmer  of  his  own  products  or  supplies,  which 
I  referred  to  earlier  in  answer  to  Senator  Pearson’s  question. 

The  problem  raised  by  the  Northwest  decision,  however,  is  that  it 
permits  farmers  to  band  together  to  perform  transportation  that 
each  farmer  could  not  lawfully  perform,  that  is,  a  group  of  farmers — - 
cooperative — -may  legally  backhaul  any  traffic  that  will  reduce  their 
overall  cost  of  transportation,  but  under  the  statute  a  single  farmer 
may  not  avail  himself  of  such  non-farm-related  backhauls  to  make 
his  outbound  transportation  more  economical  and  efficient. 

Similarly,  section  203(b)(6)  exempts  all  unmanufactured  agri¬ 
cultural  commodities  by  any  motor  carrier  from  regulation  but  does 
not  permit  the  backhauling  of  nonagri cultural  commodities  in  the 
interest  ol  efficient  or  economical  transportation  except  by  regulated 
carriers  holding  duly  issued  certificates  and  permits. 

Lastly,  in  order  to  make  the  activities  of  an  agricultural  cooperative 
more  economical  and  efficient,  the  vehicles  used  in  such  operations 
have  been  given  specific  exemption  in  section  204(f)  of  the  act  from 
this  Commission’s  rules  against  trip  leasing. 

The  total  statutory  scheme  of  regulation,  then,  plainly  reveals  that 
there  is  no  need  for  the  broad  and  generous  construction  made  by  the  4 
Court  of  Appeals  in  the  Northwest  case. 

Considered  in  this  light,  we  believe  that  the  rather  moderate  amend¬ 
ment  to  section  203(b)(5)  proposed  by  S.  752  will  not  result  in  the 
serious  economic  consequences  alleged  by  past  opponents  of  this 
measure.  Nothing  in  this  bill  restricts  the  freedom  of  these  associations 
to  transport  any  commodities  for  their  members  while  the  limitation 
we  are  proposing  for  nonmember  traffic  will,  in  our  opinion,  confine 
the  exemption  to  reasonable  bounds  without  at  the  same  time  in¬ 
hibiting  the  economic  use  of  a  cooperative’s  transportation  facility. 

For  these  reasons,  we  urge  favorable  consideration  of  this  bill. 

I  would  like  to  say  in  closing  ray  statement,  Mr.  Chairman,  that  I 
fully  endorse  the  policy  viewpoints  suggested  to  this  committee  last 
year  by  my  fellow  Commissioners  Bush  and  Walrath,  in  their  em¬ 
phasis  on  the  importance  of  this  type  of  legislation  to  permit  the 
Commission  to  perform  its  responsibilities. 
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In  essence,  this  Nation’s  transportation  system  has  here  a  common 
carrier  system  as  its  fundamental  basis.  The  policies  of  the  Commis¬ 
sion  and  the  administration  of  the  act  are  geared  to  that  basis  and 
thus  to  the  support  and  maintenance  of  a  sound,  privately  owned 
common  carrier  system. 

Now,  we  see  the  Northwest  case  as  being  an  inroad  to  that  system, 
an  inroad  that  could  have  very  serious  effects. 

For  that  reason  we  are  most  concerned  with  the  situation,  and  we 
strongly  urge  favorable  consideration  of  our  bill. 

That  concludes  my  testimony,  Mr.  Chairman. 

(The  appendix  to  the  statement  follows:) 

Appendix 

Excerpts  From  Legislative  History  of  Section  203(b)(5) 

When  Congressman  Jones  offered  the  amendment  to  exempt  agricultural  co-ops 
from  economic  regulation,  he  stated: 

“I  want  to  assure  the  members  of  the  committee  as  well  as  the  Members  of  the 
House  that  there  is  no  desire  on  the  part  of  those  who  are  interested  in  this  amend¬ 
ment  to  open  the  floodgates  .  .  .”  (79  Cong.  Rec.  12220  (1935).) 

Congressman  Terry,  member  of  the  House  Interstate  and  Foreign  Commerce 
Committee,  made  these  statements  during  the  consideration  of  the  amendment: 

“The  committee  feels  that  to  the  extent  the  cooperatives  are  carrying  and 
trucking  their  own  property  that  they  should  be  exempt,  and  they  are  exempt 
under  the  terms  of  the  exception  on  page  9;  that  is,  the  casual,  occasional,  or 
reciprocal  transportation  of  property  in  interstate  commerce  by  any  person  not 
engaged  in  transportation  by  motor  vehicle  as  a  regular  occupation  or  business. 
Alf  farmers  are  exempt  under  this  provision,  and  also  under  subsection  8. 

******* 

“The  farmer’s  operations  are  included  in  the  exemptions  that  are  in  the  bill. 
Every  bit  of  trucking  they  do  in  transporting  their  own  property  is  exempt;  and 
the  committee,  after  full  consideration,  felt  that  where  the  cooperatives  go  into 
the  regular  trucking  business  as  such,  that  they  should  come  within  the  pro¬ 
visions  of  the  bill  as  to  reasonable  regulation.  (79  Cong.  Rec.  12221.)” 

Congressman  Whittington  then  stated: 

“If  the  bill  covers  the  matters  that  are  intended  to  be  covered  by  the  proposed 
amendment,  then  the  acceptance  of  the  amendment  would  be  merely  a  clarifica¬ 
tion  of  the  bill,  because  many  Commissions  are  rather  hesitant  as  to  the  meaning 
of  the  word  ‘casual.’  (79  Cong.  Rec.  12221.)” 

Senator  Pearson.  Did  I  understand  you  to  say  that  since  the 
Northwest  case  you  don’t  have  any  real  figures  as  to  the  increased 
transportation  for  nonmembers  by  co-ops? 

Mr.  Tucker.  I’m  sorry  we  don’t,  Senator.  We  are  passmg  along  a 
judgment  on  that.  We  think  that  the  type  of  activity  indicated  by  that 
brochure  is  indicative  of  the  increase  in  tempo. 

Senator  Pearson.  Has  the  number  of  complaints  increased? 

Mr.  Tucker.  Mr.  O’Brien  might  refer  himself  to  that.  Mr.  O’Brien 
is  the  Assistant  Director  of  Enforcement. 

Mr.  O’Brien.  Yes,  we  have  quite  a  few  more  complamts  since  the 

Northwest  case  than  we  formerly  had.  . 

We  now  have  a  number  of  them  under  investigation.  We  are  more 
active  in  investigating  this  area  now  than  formerly. 

We  can’t  give  you  any  figures  on  how  many  new  cooperatives  there 
are  but  there  are  new  cooperatives,  and  we  are  looking  into  more  of 
them  at  this  time — and  not  only  on  the  question  of  whether  they  are 
bogus  cooperatives.  They  are  difficult  to  pin  down  because  the  range 
of  their  traffic  activity  can  be  so  broad  and,  of  course,  they  have  no 
reporting  requirements  to  the  Interstate  Commerce  Commission. 
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Senator  Pearson.  I  just  want  to  comment  about  the  arguments 
you  anticipate  on  the  national  economic  policy  in  regard  to  farmers. 

There  was  an  item  I  think,  Mr.  Chairman,  in  yesterday’s  Sunday 
paper  which  indicated  food  prices  would  be  going  up.  This  is  no 
increased  income  to  the  farmer,  but  it  is  because  of  increased  cost  of 
processing  and  distribution. 

Is  a  common  carrier  exempt  in  hauling  agricultural  commodities 
in  bulk  in  some  instances? 

Mr.  Tucker.  That  is  true,  Senator. 

Senator  Lausche.  But  is  it  not  a  fact  that  not  all  common  carriers 
are  exempt  from  regulation  on  farm  products? 

Mr.  Tucker.  That  is  true. 

Senator  Lausche.  Which  ones  are  exempt? 

Mr.  Tucker.  The  trucking  industry. 

Senator  Lausche.  What  about  the  railroads? 

Mr.  Tucker.  No,  the  railroads  are  not  exempt.  They  must  file 
tariffs  on  all  agricultural  products. 

Senator  Pearson.  Now,  a  single  farmer  is  exempt  on  his  own  pro¬ 
duce,  hauling  it  out,  but  he  can’t  pick  up  a  backhaul  and  bring  it 
back?  Is  that  right? 

Mr.  Tucker.  That  is  correct,  sir,  except  that  a  farmer  can  trans¬ 
port  farm  supplies  and  similar  items  back  to  his  own  farm. 

Senator  Lausche.  I  would  like  to  ask  a  few  questions. 

It  is  mjr  understanding  that  the  basic  objective  of  the  transporta¬ 
tion  policy  of  the  United  States  is  to  maintain  by  regulation  a  sound 
transportation  system  to  serve  the  economic  needs  of  the  people  of 
the  country. 

Mr.  Tucker.  I  agree  with  that,  sir. 

Senator  Lausche.  And  for  that  reason,  believing  that  sound 
transportation  is  essential  in  the  maintenance  of  a  sound  economy, 
the  Congress  of  the  United  States  decided  that  it  was  necessary  to 
regulate  the  common  carriers  against  wild  and  cutthroat  competition. 

Mr.  Tucker.  That  is  correct,  sir. 

Senator  Lausche.  And  also  to  insure  that,  while  eliminating  cut¬ 
throat  competition,  there  would  be  provided  fair  and  reasonable 
rates  to  be  charged  to  the  shippers. 

Mr.  Tucker.  Yes,  sir. 

Senator  Lausche.  When  the  exemption  of  the  cooperatives  was 
discussed  as  indicated  in  this  appendix,  it  was  argued  that  the  farmer, 
because  of  his  unorganized  status,  required  special  protection  and 
special  consideration  if  he  were  to  survive  in  the  economy. 

Mr.  Tucker.  I  agree,  sir. 

Senator  Lausche.  Now,  I  read  from  this  appendix: 

When  Congressman  Jones  offered  the  amendment  to  exempt  agricultural 
co-ops  from  economic  regulation,  he  stated: 

“I  want  to  assure  the  members  of  the  committee  as  well  as  Members  of  the  House 
that  there  is  no  desire  on  the  part  of  those  who  are  interested  in  this  amendment 
to  open  the  floodgates  .  .  .”  (79  Cong.  Rec.  12220  (1935).) 

I  assume  that  the  words  “to  open  the  floodgates”  meant  not  to  allow 
what  were  considered  sound  provisions  in  the  Transportation  Act  to 
be  washed  away. 

Mr.  Tucker.  Yes,  we  also  assume  it  meant  not  to  permit  a  trans¬ 
portation  entrepreneur  or  broker  to  get  into  the  transportation 
business  as  such  under  the  Agricultural  Marketing  Act  exemption. 
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Senator  Lausche.  At  that  time  in  the  discussion  of  the  amendment 
which  granted  exemption  to  cooperatives  in  the  carrying  of  agricultural 
products,  Congressman  Terry,  a  member  of  the  House  Interstate  and 
Foreign  Commerce  Committee,  made  these  statements  during  the 
consideration  of  the  amendment: 

The  committee  feels  that  to  the  extent  the  cooperatives  are  carrying  and 
trucking  their  own  property  that  they  should  be  exempt,  and  they  are  exempt 
under  the  terms  of  the  exception  on  page  9;  that  is,  the  casual,  occasional,  or 
reciprocal  transportation  of  property  in  interstate  commerce  by  any  person  not 
engaged  in  transportation  by  motor  vehicle  as  a  regular  occupation  or  business. 
All  farmers  are  exempt  under  this  provision,  and  also  under  subsection  8. 

Senator  Pearson  just  developed  that  point  a  moment  ago. 

Mr.  Tucker.  Yes,  sir. 

Senator  Lausche.  That  is  the  highlight  of  Congressman  Terry’s 
position — that  so  long  as  the  cooperatives  were  carrying  and  trucking 
their  own  property  that  they  should  be  exempt? 

Mr.  T  ucker.  Yes,  sir. 

Senator  Lausche.  Now,  were  these  arguments  that  were  made  at 
that  time  the  principal  arguments  supporting  the  adoption  of  the 
exemption  of  the  cooperatives  from  Federal  regulation? 

Mr.  Tucker.  Yes,  sir,  they  were. 

Senator  Lausche.  Now,  what  has  the  Northwest  decision  done  to 
this  amendment  and  to  the  argument  that  was  made  by  these  several 
Congressmen  at  the  time  the  original  exemption  was  passed? 

Mr.  Tucker.  Well,  we  feel,  Mr.  Chairman,  that  in  a  literal  inter¬ 
pretation  of  the  statute  the  Northwest  decision  has  obliterated  what 
we  felt  prior  to  that  decision  was  the  intent  of  the  Congress  as  indicated 
by  these  statements  the  chairman  has  just  read. 

The  Northwest  decision  has  opened  this  exemption  up  to  a  point, 
Mr.  Chairman,  where  now  the  agricultural  co-ops  can  get  into  the 
transportation  business  at  least  to  the  extent  of  50  percent  of  their 
gross  revenues. 

We  do  not  see  and  never  have  seen  such  an  intent  in  the  legislative 
history  of  the  exemption. 

Senator  Lausche.  I  now  read  from  this  memorandum  sent  out  by 
the  United  Agricultural  Transportation  Association  of  America.  I 
read  the  first  paragraph: 

Supreme  Court  sanctions  co-op  backhauls.  The  9th  Circuit  Court  of  Appeals  in 
the  Northwest  Co-Op  versus  ICC  Case.  The  decision  of  that  court  was  that  co¬ 
ops  could  backhaul  regulated  goods  if  it  was  necessary  to  their  operation.  This 
means  that  if  a  co-op  has  a  rig  in  Chicago  and  it  can’t  get  an  exempt  load  right 
away,  it  can  pick  up  anything  and  return  home  rather  than  return  empty,  and 
the  co-op  can  do  it  without  ICC  authority  of  any  kind.  The  only  limitation  is  that 
more  than  half  of  the  co-op’s  business  must  be  in  farm-regulated  goods. 

Now,  I  ask  you  whether  or  not  the  grant  of  the  right  to  haul  non- 
agricultural  products  as  distinguished  from  agricultural  does  not 
become  a  dent  in  the  armor  of  trying  to  protect  our  transportation 
system  to  be  operated  by  private  capital  and  without  Government 
financing. 

Mr.  Tucker.  In  our  view  it  makes  a  very  deep  dent,  Mr.  Chairman. 

Senator  Lausche.  Is  it  the  position  of  the  Commission  that  the 
exemption  granted  to  cooperatives  shall  continue  as  far  as  agricultural 
goods  are  concerned? 

Mr.  Tucker.  Yes,  it  is.  As  far  as  agriculturally  related  products 
are  concerned. 
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Senator  Lausche.  Now,  Mr.  Tucker,  are  you  familiar  with  the  fact 
that  President  Kennedy,  I  think — and  I  want  to  be  corrected  if  I  am 
wrong — recommended  a  complete  abolition  of  the  regulation  of  agri¬ 
cultural  products  for  all  carriers?  Am  I  correct  in  that? 

Mr.  Tucker.  Are  you  referring  to  exemptions,  sir? 

Senator  Lausche.  Yes. 

Mr.  O’Brien.  As  one  of  two  alternatives. 

Senator  Lausche.  That  is,  he  recommended  the  deregulation  of  all 
carriers  hauling  agricultural  products? 

Mr.  O’Brien.  Yes,  as  one  of  two  alternatives.  He  said  either  do 
that  or  regulate  them  all. 

Senator  Lausche.  I  will  now  enter  into  a  bit  of  philosophical 
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discussion. 

Do  you  believe  it  would  be  in  the  interest  of  our  economy 
regulation  of  privately  owned  carriers  were  eliminated? 

Mr.  Tucker.  No,  sir,  I  do  not  agree  with  that  alternative  proposed 
by  President  Kennedy. 

Senator  Lausche.  Why  not? 

Mr.  Tucker.  I  believe,  Mr.  Chairman,  that  sound  and  enlightened, 
constructive  regulation  has  been  the  very  basis  for  the  continued 
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irivately  owned  transportation  system  in  America, 
ne  history  of  regulation  has  been  sound.  It  has  con- 
y  to  maintaining  a  common  carrier  system,  par¬ 
ticularly  one  that  is  privately  owned. 

I  believe  that  if  transportation  should  be  completely  deregulated 
that  chaotic  conditions  would  result,  particularly  in  the  trucking 
industry,  and  that  we  would  wind  up  facing  the  problem  of  national¬ 
ization  of  some  Government  transportation  services. 

For  those  reasons  I  did  not  agree  with  one  of  the  alternatives  in 
the  late  President’s  view  of  deregulation. 

Senator  Lausche.  Senator  Pearson  just  made  the  observation  that 
the  cost  of  farm  products,  according  to  a  newspaper  article  of  yester¬ 
day,  will  go  up  to  the  consumer.  I  think,  of  course,  it  is  inevitable  and 
it  is  tragic  that  the  farmer  is  not  going  to  get  a  part  of  that  increased 
cost. 

In  Cleveland  the  building  craftsmen  have  been  granted  a  40-percent 
pay  increase  covering  a  period  of  3  years.  In  Cleveland  the  argument 
is  made  that  we  need  public  housing  to  provide  it  for  those  who  can’t 
buy  their  own.  Well,  my  query  is:  How  is  the  ordinary  fellow  with  an 
ordinary  income  in  a  factory,  if  in  the  past  he  couldn’t  buy  a  house, 
going  to  buy  one  now  when  the  wages  have  gone  up  40  percent  in  the 
period  of  3  }mars,  meaning  that  the  hourly  wage  will  be  $5.20  now  but 
will  be  40  percent  more  3  years  from  now? 

A  Cleveland  newspaper  carried  the  statement  that  the  cost  of  build¬ 
ing  a  school  in  Ohio  in  the  last  year  has  gone  up  25  percent. 

I  want  to  help  the  farmer,  but  I  think  our  efforts  and  those  of  the 
administration  ought  to  be  directed  in  a  measure  toward  making  those 
who  have  an  important  part  in  these  matters  cognizant  of  their  general 
responsibility  to  the  country. 

The  farmer  has  been  blamed  for  high  prices.  He  has  nothing  to  do 
with  the  high  prices.  It  is  the  intermediate  processing,  transportation, 
and  selling  cost  that  has  raised  it. 

Is  there  anything  more? 

Mr.  Tucker.  Yes,  sir.  I  did  want  to  add  several  other  comments 
on  President  Kennedy’s  message. 
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The  Commission,  including  myself,  endorsed  the  basic  thrust  of 
that  message,  which  was  to  provide  equality  of  competition  for  all 
modes.  But,  we  didn’t  agree — and  neither  did  I — with  the  deregulation 
alternative.  We  favored  reducing  the  exemptions  in  the  law,  the  other 
alternative  in  the  message,  so  as  to  meet  that  goal  of  equality. 

I  would  like  to  say  to  the  chairman  and  Senator  Pearson:  There 
isn’t  one  legislative  proposal  that  the  Commission  has  brought 
before  this  committee  this  year  that  doesn’t  have  as  its  basis  the 
objective  of  equality  of  competition  for  all  modes. 

Senator  Lausche.  Is  your  entire  membership  unanimous  in  this 
judgment  of  what  your  recommendation  is  here? 

Mr.  Tucker.  Yes,  sir;  we  are. 

Senator  Lausche.  How  many  members  are  there  on  the  Interstate 
Commerce  Commission? 

Mr.  Tucker.  At  the  present  time  we  have  10  members.  We  have 
two  new  members  awaiting  Senate  confirmation. 

Senator  Lausche.  Are  part  of  them  holdovers  from  the  last 
administration - 

Mr.  Tucker.  The  Commission  presently  has  members  wbo  were 
initially  appointed  by  President  Eisenhower,  President  Kennedy,  and 
President  Johnson. 

Senator  Lausche.  Are  the  majority  of  the  members  appointees  of 
Johnson  and  Kennedy? 

Mr.  Tucker.  Yes,  sir.  Four  were  first  appointed  by  President 
Eisenhower,  three  by  President  Kennedy,  and  three  by  President 
Johnson. 

Senator  Lausche.  And  unanimously  you  are  making  this  recom¬ 
mendation? 

Air.  Tucker.  Unanimously,  sir. 

Senator  Lausche.  All  right.  That  is  all. 

Mr.  Tucker.  Thank  you. 

(Chairman  Tucker’s  prepared  statement  follows :) 

Prepared  Statement  of  William  H.  Tucker,  Chairman,  Interstate  Com¬ 
merce  Commission 

Mr.  Chairman,  members  of  the  Subcommittee: 

Aly  name  is  William  H.  Tucker.  I  am  Chairman  of  the  Interstate  Commerce 
Commission  and  have  served  in  that  capacity  since  January  1,  1967. 

On  behalf  of  the  Commission,  I  wish  to  thank  the  Subcommittee  for  this  oppor¬ 
tunity  to  testify  on  S.  752,  introduced  by  Senator  Magnuson  and  Senator  Lausche, 
which  is  designed  to  clarify  the  scope  of  the  present  exemption  in  section  203(b)  (5) 
of  the  Interstate  Commerce  Act  from  the  Commission’s  economic  regulation  of 
transportation  performed  by  Agricultural  Cooperative  Associations  for  non¬ 
members.  This  bill  implements  one  of  the  Commission’s  legislative  recommenda¬ 
tions  transmitted  to  Congress  on  January  23,  1967,  by  amending  section  203(b)  (5) 
so  as  to  limit  the  transportation  by  agricultural  cooperatives  for  non-members  to 
farm  products,  farm  supplies,  or  other  farm  related  traffic. 

This  bill  is  substantially  identical  to  a  specific  proposal  suggested  by  the  Com¬ 
mission  before  this  Subcommittee  in  the  89th  Congress  as  an  amendment  to  S. 
1729  1  and  is  designed  to  clarify  the  scope  of  the  exemption  contained  in  section 
203(b)(5)  in  light  of  the  so-called  Northwest  Agricultural  Cooperative  litigation 
which  I  will  discuss  subsequently. 

Section  203  (b)  (5)  of  the  Act,  which  this  bill  would  amend,  is  one  of  a  number 
of  specific  statutory  exemptions  from  the  comprehensive  scheme  of  regulation  of 
motor  carriers  set  forth  in  part  II  of  the  Act.  Under  this  section,  motor  vehicles 
controlled  and  operated  by  agricultural  cooperatives,  or  by  a  federation  of  such 


i  Agricultural  Cooperative  Transportation,  Hearings  before  the  Surface  Transportation  Subcommittee 
of  the  Committee  on  Commerce,  U.S.  Senate,  89th  Cong.,  2d  sess.  on  S.  1729  (1966). 
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cooperatives  are  exempt  from  the  Commission’s  economic  regulation  provided  the 
cooperatives  meet  certain  qualifying  criteria  as  defined  in  the  Agricultural  Market¬ 
ing  Act  of  1929  (12  U.S.C.  §  1141). 

The  Agricultural  Marketing  Act,  as  pertinent  here,  provides  that  an  agricultural 
cooperative  association — - 

'  *  *  *  [S]hall  not  deal  in  farm  products,  farm  supplies,  and  farm  business 
services  with  or  for  non-members  in  an  amount  greater  in  value  than  the 
total  amount  of  such  business  transacted  by  it  with  or  for  members.  All 
business  transacted  by  any  cooperative  association  for  or  on  behalf  of  the 
United  States  or  any  agency  or  instrumentality  thereof  shell  be  disregarded 
in  determining  the  volume  of  member  and  non-member  business  transacted 
by  such  association. 

The  original  exemption  from  regulation  for  agricultural  cooperatives  was  included 
in  the  Motor  Carrier  Act  of  1935.  In  1940,  this  exemption  was  expanded  to  include 
a  federation  of  such  cooperative  associations,  if  such  federation  possesses  no  greater 
powers  or  purposes  than  cooperative  associations  so  defined. 

Although,  in  general,  the  only  difficulty  arising  from  this  exemption  for  many 
years  was  whether,  in  a  given  fact  situation,  a  particular  operation  qualified  as  an 
agricultural  cooperative  association  within  the  definition  of  such  an  association 
under  the  Agricultural  Marketing  Act,  in  the  early  1960’s  the  Commission  began 
receiving  complaints  from  carriers  and  shippers  in  many  sections  of  the  country 
concerning  the  expanding  operations  of  allegedly  bona  fide  agricultural  co-ops. 

It  was  a  very  tedious  process  to  investigate  and  bring  to  a  conclusion  all  of  these 
complaints.  Necessarily,  we  attempted  to  deal  with  the  problem  by  laying  down 
broad  guidelines.  In  1961,  the  Commission  held  in  the  Machinery  Haulers  Assn.  v. 
Agricultural  Commodity  Serv.,  86  M.C.C.  5,  that  for  a  co-op  to  enjoy  the  benefits  of 
section  203(b)  (5)  of  the  Interstate  Commerce  Act  it  must  meet  the  following  tests: 

(1)  It  must  be  operated  and  controlled  by  and  for  the  benefit  of  its  farmer 
members  through  its  duly  elected  officers  and  directors. 

(2)  It  must  either  own  or  control,  under  long-term  lease,  the  vehicles 
which  it  uses  to  perform  transportation. 

(3)  Its  membership  must  be  limited  to  those  who  were  in  fact  producers  of 
agricultural  commodities. 

(4)  It  may  not  perform  transportation  services  functionally  unrelated  to 
its  members’  farming  activities. 

The  guidelines  established  in  this  proceeding  were  largely  left  undisturbed  by 
the  courts  until  a  decision  was  handed  down  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  in  Northwest  Agricultural  Cooperative  Association  v.  Inter¬ 
state  Commerce  Commission  350  F.  2d.  252  (1965),  cert,  denied  382  U.S.  1011  (1966). 
Since  this  case  is  indicative  of  the  problems  which  the  provisions  of  S.  752  are 
designed  to  alleviate,  it  may  be  useful  at  this  point  to  briefly  outline  the  undisputed 
facts,  stipulated  by  all  of  the  parties  involved,  which  prompted  this  litigation. 

Northwest  was  and  is  a  non-profit  corporation  organized  under  the  Idaho 
Marketing  Act  for  the  purpose  of  enabling  its  members  to  collectively  and  eco¬ 
nomically  transport  their  agricultural  products  to  markets.  It  is  solely  engaged 
in  transportation  activities  and  operates  a  fleet  of  long-haul  trucks  for  this  pur¬ 
pose.  On  return  trips  from  market  places,  Northwest  transported  farm  supplies 
back  to  its  members.  However,  the  volume  of  these  supplies  did  not  equal  the 
amount  of  farm  products  shipped  outbound  and,  consequently,  Northwest  had 
empty  space  in  its  trucks.  To  make  use  of  this  space  Northwest  made  a  practice 
of  backhauling  non-farm-related  commodities  for  non-members  of  the  association. 
For  example,  it  transported  for  non-members  such  things  as  furnaces,  air  condi¬ 
tioners,  and  water  heaters  from  California  to  Idaho;  machinery  from  Minnesota 
to  Idaho;  hardware  from  New  Jersey  to  Oregon;  wire  springs  from  Illinois  to 
Oregon;  yarn  from  Oregon  to  Idaho;  door  hanger  parts  from  New  York  to 
Oregon;  and  roofing  materials  from  California  to  Idaho.  From  November  13, 
1963,  to  March  19,  1964,  Northwest  received  approximately  $230,375  for  trans¬ 
portation  services.  Approximately  $41,000,  or  about  16  percent  of  that  sum,  was 
derived  from  the  transportation  of  non-farm  commodities  for  non-members.  It 
was  this  latter  type  of  transportation  which  the  Commission  sought  to  have 
stopped. 

In  support  of  its  complaint,  the  Commission  contended  that  transportation 
activities  of  agricultural  cooperatives  are  not  completely  exempt  under  section 
203(b)(5)  from  its  economic  regulation.  We  pointed  out  in  this  respect  that  an 
agricultural  cooperative  is  defined  in  the  Agricultural  Marketing  Act  as  one 
dealing  in  “farm  products,  .  .  .  farm  supplies  and/or  farm  business  services.” 
We  admitted  that  transportation  services  performed  for  non-members  of  the  asso- 


21 


ciation  directly  or  functionally  related  to  their  agricultural  activities,  were  exempt 
from  economic  regulation.  But,  we  argued  that  for-hire  transportation  on  non¬ 
exempt  commodities  for  non-members  of  an  association  is  not  exempt,  and  thus 
Northwest’s  transportation  of  such  commodities  without  a  certificate  of  public 
convenience  and  necessity  violated  the  Act. 

Northwest’s  defense  to  the  suit  was  that  the  transportation  was  exempt  under 
section  203(b)(5).  It  pointed  out  that  its  for-hire  transportation  of  non-exempt 
commodities  for  non-members  produced  much  less  revenue  than  it  received  from 
transporting  member  products,  and  that  the  income  from  such  activities  inured 
to  the  benefit  of  members  of  the  association  by  economizing  their  marketing 
exnenses.  Northwest’s  president  stated  that  if  Northwest  were  denied  access  to 
this  income  from  non-members,  its  cost  of  transporting  the  cooperative’s  farm 
products  to  market  would  exceed  the  cost  of  available  common  carriage  and 
thus  would  force  the  cooperative  to  discontinue  its  operations. 

Although  a  Federal  District  Court  enjoined  Northwest  from  transporting  for 
compensation  non-exempt  commodities  in  interstate  commerce  by  motor  vehicle 
unless  the  transportation  was  directly  beneficial  or  functionally  related  to  the 
farming  activities  of  Northwest’s  members  or  was  authorized  by  appropriate 
authority,  the  Ninth  Circuit  Court  of  Appeals  reversed  this  decision  holding: 
(1)  that  a  cooperative  does  not  lose  its  status  by  engaging  in  activities  other  than 
its  primary  statutory  activity,  so  long  as  they  are  incidental  to  its  primary  activity 
and  necessary  to  its  effective  performance,  and  (2)  that — 

*  *  *  [0]n  the  uncontradicted  facts  Northwest’s  transportation  of  non-farm 
products  and  supplies  was  incidental  and  necessary  to  its  farm-related  trans¬ 
portation  both  in  character  and  in  amount — incidental  because  limited  to  other¬ 
wise  empty  trucks  returning  from  hauling  member  farm  products  and  farm 
supplies;  necessary  because  it  is  not  economically  feasible  to  operate  the  trucks 
empty  on  return  and  because  the  additional  income  obtained  is  no  more  than 
that  required  to  render  performance  of  the  cooperative’s  primary  farm  trans¬ 
portation  service  financially  practicable. 

Specifically  rejecting  the  Commission’s  contention  that  a  cooperative  associa¬ 
tion  may  not  deal  at  all  in  non-farm  products,  supplies,  or  business  service,  the 
Court  concluded  (1)  that  a  cooperative  will  retain  its  exemption  so  long  as  it 
remains  in  essential  character  a  “cooperative  association”  as  described  in  the 
statutory  defintion,  and  (2)  that  the  “*  *  *  [Rjeturn  hauls  *  *  *  [A]re  ‘connected 
with  farm  operations,’  for  they  are  incidental  and  necessary  to  the  effective  per¬ 
formance  of  Northwest’s  *  *  *”  “*  *  *  trucking  operation  [which],  viewed  as 
a  whole,  is  a  farm  service  performed  jointly  by  Northwest’s  members  “for  them¬ 
selves’,”  and  “*  *  *  therefore  did  not  deprive  Northwest  of  its  essential  char¬ 
acter  as  a  ‘cooperative  association’  under  the  Agricultural  Marketing  Act.”  At 
the  same  time,  the  Court  stated,  by  way  of  caveat,  that  a  “*  *  *  cooperative 
would  not  be  of  the  character  contemplated  by  the  statute  if  its  non-farm  related 
business  exceeded  that  which  was  necessary  and  incidental  to  its  farm-related- 
business,  and  in  no  conceivable  circumstances  could  non-farm  related  business 
approach  50  percent  of  the  total  and  remain  incidental  and  necessary  to  that 
which  was  farm-related.” 

As  I  have  previously  noted,  the  Supreme  Court,  by  its  denial  of  the  petition  for 
a  writ  of  certiorari,  declined  to  review  the  Court  of  Appeals’  decision.  Although 
the  Supreme  Court  has  held  that  its  denial  of  certiorari  does  not  indicate  approval 
of  a  lower  court  decision  and  that  courts  in  other  circuits  are  free  to  reach  a  result 
opposite  from  that  taken  by  the  Ninth  Circuit,  we  are  not  optimistic  over  the 
prospect  that  the  impact  of  the  Northwest  decision  will  be  altered  by  judicial 
decision  and,  therefore,  we  are  seeking  enactment  of  this  legislation.  Pending 
enactment  of  this  bill,  we  feel  that  the  Northwest  decision  gives  us  no  alternative 
but  to  sanction  the  transportation  activities  of  these  associations  in  non-farm 
related  commodities  for  non-members  where  the  record  indicates  that  the  associa¬ 
tion  in  question  is  a  bona  fide  agricultural  cooperative  and  its  business  handled  for 
non-members  is  “incidental  and  necessary”  to  its  primary  function.  1  his  standard 
has  most  recently  been  applied  in  two  proceedings,  Agricultural  Transportation 
Assn,  of  Texas,  Investigation  of  Operations,  102  M.C.C.  527  (1966)  and  Cache  I  alley 
Dairy  Assn.,  Investigation  of  Operations,  103  M.C.C.  798  (1967).  In  the  first  pro¬ 
ceeding,  which  is  now  in  the  courts,  we  issued  a  cease  and  desist  order  against 
ATA  of  Texas,  upon  finding  that  it  was  not  a  bona  fide  cooperative  as  defined  by 
the  Agricultural  Marketing  Act.  In  Cache  Valley,  however,  we  discontinued  the 
proceeding  upon  finding  that  the  Cache  Valley  Dairy  Corporative  was  a  bona  fide 
cooperative  and  engaged  in  non-member  transportation  only  to  the  extent  being 
“incidental  and  necessary”  to  its  primary  function.  In  this  case,  it  appeared  that 
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the  backhaul  revenues  derived  from  non-member  traffic  in  such  commodities  as 
beer,  steel,  lumber  and  rubber  products  averaged  about  one-half  of  the  cost  of  the 
association’s  outbound  hauling. 

Although  the  Northwest  decision  failed  to  indicate  at  what  point,  short  of  the 
50  percent  limitation,  a  cooperative’s  transportation  operation  would  cease  to  be 
“incidental  and  necessary”  to  its  primary  business  function  as  a  farm  cooperative, 
it  is  expected  that  the  transportation  activities  of  these  cooperatives  will  include 
an  increasing  amount  of  non-farm  traffic  for  non-members  and  still  be  exempt 
from  Commission  regulation  so  long  as  such  transportation  does  not  approach  50 
percent  of  the  association’s  total  transportation  activities.  Moreover,  since  under 
the  Agricultural  Marketing  Act,  all  business  transacted  between  a  cooperative 
and  a  Federal  Agency  is  disregarded  in  computing  the  volume  of  member  and 
non-member  business  handled  by  a  cooperative  association,  any  percentage  of 
business  limitation  is,  however,  essentially  meaningless  under  the  present  law. 

Since  the  Commission  has  no  regulatory  authority  over  the  transportation 
activities  of  these  associations,  we  lack  the  power  to  require  reports  from  them 
which  would  indicate  the  amount  and  type  of  non-farm  related  traffic  now  being 
handled  by  exempt  cooperatives  for  non-members.  Although  some  limited  data 
compiled  by  the  Department  of  Agriculture  in  1963  and  1964  before  the  Northwest 
decision  indicated  that  only  a  small  amount  of  traffic  fell  into  this  category,  it  is 
reasonable  to  assume  that  the  Court  of  Appeals  decision  has  stimulated  expansion 
in  this  area,  since  whatever  doubt  may  have  existed  over  the  legality  of  these 
activities  has  been  removed.  A  clear  indication  of  this  is  the  decision  of  the  De¬ 
partment  of  Defense  to  make  use  of  exempt  cooperative  trucking  for  the  handling 
of  military  shipments  whenever  it  appears  to  be  in  the  best  interest  of  the  govern¬ 
ment  to  do  so. 

Even  though  the  exact  amount  of  traffic  handled  by  these  associations  cannot 
be  precisely  documented,  it  is  clear  that  trucking  operations  performed  by  them 
for  non-members  possess  certain  economic  characteristics  which,  when  compared 
with  the  economic  characteristics  of  the  Nation’s  common  carriers,  rail  and 
motor,  make  the  traffic  of  the  latter  carrier’s  extremely  susceptible  to  diversion. 
Since  by  law  and  in  fact,  cooperative  associations  are  not  primarily  in  the  trans¬ 
portation  business,  it  is  not  vital  that  these  activities  generate  sufficient  revenues 
from  non-members  to  cover  the  full  cost  of  operations  plus  a  sufficient  return 
on  investment  to  hold  and  attract  new  capital.  Indeed,  it  is  conceded  that  the 
only  need  for  engaging  in  these  activities  for  non-members  is  to  provide  “back¬ 
haul”  revenue  in  order  to  make  the  cooperatives’  principal  transportation  ac¬ 
tivities — that  of  carrying  their  own  members’  traffic — economically  viable  at 
all.  In  addition,  since  these  exempt  activities  do  not  constitute  common  carriage, 
these  associations  are  free  to  pick  and  choose  what  traffic  they  wish  to  handle 
and  on  what  terms  they  wish  to  handle  it  without  regard  to  published  trariff 
rates,  adequacy  of  service,  or  any  of  the  other  economic  regulatory  duties  imposed 
by  law  on  common  carriers,  bo  constituted,  it  is  readily  apparent  that  the  ex¬ 
emption  afforded  these  associations  by  section  203(b)  (5),  as  judicially  interpreted, 
provides  a  potent  economic  weapon  against  the  Nation’s  common  carriers  which 
form  the  backbone  of  our  transportation  system. 

It  is  argued  that,  since  the  amount  of  non-farm  traffic  carried  for  non-members 
by  these  associations  is  so  small,  this  or  similar  amendments  to  section  203(b)(5) 
designed  to  confine  this  exemption  to  reasonable  limits  are  unnecessary.  We  do 
not  agree  with  this  argument.  In  our  judgment,  the  Northwest  decision  has  served 
to  stimulate  the  transportation  of  non-farm  traffic  for  non-members  by  these 
associations.  In  this  regard,  it  has  recently  been  brought  to  our  attention  that  in 
at  least  one  instance,  an  allegedly  exempt  cooperative  is  actively  soliciting  non¬ 
farm  related  traffic  from  commercial  shippers  who  would  ordinarily  be  making 
use  of  regulated  common  carriers.  For  some  time,  we  have  been  concerned  about 
tiie  adequacy  of  common  carrier  service,  particularly  on  small  shipments.  At  the 
same  time,  we  recognize  that  the  carriers  cannot  be  expected  to  fully  carry  out 
their  common  carrier  responsibilities  if  much  of  their  profitable  revenue  freight  is 
being  subjected  to  diversion  by  exempt  motor  carrier  operations.  It  should  not 
be  necessary  for  common  carriers  to  suffer  traffic  diversion  to  these  associations 
in  large-  amounts  before  remedial  action  is  required. 

It  is  also  stated  that  the  effect  of  any  legislation  such  as  S.  752  is  to  place  a 
higher  value  on  the  preservation  of  the  business  of  regulated  common  carriers 
than  on  the  prosperity  of  the  Nation’s  agricultural  producers,  since-  any  limitation 
on  the  exemption  will  allegedly  render  the  transportation  activities  of  these 
associations  unprofitable  and  thus  force  their  discontinuance  with  resulting  higher 
transportation  costs  on  the  producers  of  agricultural  products. 
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In  our  opinion,  favorable  consideration  of  this  legislation  does  not  require 
-choosing  between  the  unquestioned  national  policy  of  preserving  and  enhancing 
the  agricultural  sector  of  our  economy  on  the  one  hand,  and  preserving  and 
enhancing  our  system  of  common  carriage,  as  contemplated  by  the  National 
Transportation  Policy,  on  the  other. 

It  should  be  pointed  out  that  the  language  used  in  this  bill  corresponds  to  that 
defining  the  primary  functions  of  an  exempt  agricultural  cooperative  in  the  Agri¬ 
cultural  Marketing  Act  and  would  re-establish  what  we  believe  to  be  the  intent 
of  Congress  in  enacting  section  203(b)  (5)  as  indicated  by  the  portions  of  the  Con¬ 
gressional  debate  on  the  exemption  in  1935  which  are  attached  as  an  appendix  to 
my  prepared  statement.  In  administering  this  exemption  prior  to  the  Northwest 
decision,  the  Commission  is  not  aware  of  any  instance  in  which  its  decisions  created 
serious  economic  harm  to  the  transportation  activities  of  these  associations. 

In  addition,  the  effect  of  the  Northwest  decision  must  be  viewed  in  light  of  the 
basic  statutory  scheme  of  regulation  in  part  II  of  the  Act  as  it  pertains  to  the  motor 
carrier  activities  of  those  engaged  in  agricultural  activities.  For  example,  section 
203(b)  (4a)  exempts  from  regulation  the  transportation  by  a  farmer  of  his  own 
products  or  supplies.  The  problem  raised  by  the  Northwest  decision,  however,  is 
that  it  permits  farmers  to  band  together  to  perform  transportation  that  each 
farmer  could  not  lawfully  perform,  i.e.,  a  group  of  farmers  (cooperative)  may  legally 
backhaul  any  traffic  that  will  reduce  their  over-all  cost  of  transportation,  but 
under  the  statute  a  single  farmer  may  not  avail  himself  of  such  non-farm  related 
back  hauls  solely  to  make  his  outbound  transportation  more  economical  and 
efficient. 

Similarly,  section  203(b)(6)  exempts  all  agricultural  commodities  by  any  motor 
carrier  from  regulation  but  does  not  permit  the  backhauling  of  non-agricultural 
commodities  in  the  interest  of  efficient  or  economical  transportation  except  by 
regulated  carriers  holding  duly  issued  certificates  and  permits. 

Lastly,  in  order  to  make  the  activities  of  an  agricultural  cooperative  more 
economical  and  efficient,  the  vehicles  used  in  such  operations  have  teen  given 
specific  exemption  in  section  204(f)  of  the  Act  from  this  Commission’s  rules  against 
trip  leasing.  The  total  statutory  scheme  of  regulation,  then,  plainly  reveals  that 
there  is  no  need  for  the  broad  and  generous  construction  made  by  the  Court  of 
Appeals  in  the  Northwest  case.  Considered  in  this  light,  we  believe  that  the  rather 
moderate  amendment  to  section  203(b)(5)  proposed  by  S.  752  will  not  result  in 
the  serious  economic  consequences  alleged  by  past  opponents  of  this  measure. 
Nothing  in  this  bill  restricts  the  freedom  of  these  associations  to  transport  any 
commodities  for  their  members  while  the  limitation  we  are  proposing  for  non¬ 
member  traffic  will,  in  our  opinion,  confine  the  exemption  to  reasonable  bounds 
without  at  the  same  time  inhibiting  the  economical  use  of  a  cooperative's  trans¬ 
portation  facility. 

For  these  reasons,  we  urge  favorable  consideration  of  this  bill.  This  concludes 
my  testimony,  Mr.  Chairman. 

Appendix 

EXCERPTS  FROM  LEGISLATIVE  HISTORY  OF  SECTION  203(b)(5) 

When  Congressman  Jones  offered  the  amendment  to  exempt  agricultural  co-ops 
from  economic  regulation,  he  stated: 

I  want  to  assure  the  members  of  the  committee  as  well  as  the  Members  of 
the  House  that  there  is  no  desire  on  the  part  of  those  who  are  interested  in 
this  amendment  to  open  the  floodgates  .  .  .  (79  Cong.  Rec.  12220  (1935). 

Congressman  Terry,  member  of  the  House  Interstate  and  Foreign  Commerce 
Committee,  made  these  statements  during  the  consideration  of  the  amendment: 

The  Committee  feels  that  to  the  extent  the  cooperatives  are  carrying  and 
trucking  their  own  property  that  they  should  be  exempt,  and  they  are 
exempt  under  the  terms  of' the  exception  on  page  9;  that  is,  the  casual, 
occasional,  or  reciprocal  transportation  of  property  in  interstate  commerce 
bv  any  person  not  engaged  in  transportation  by  motor  vehicle  as  a  regular 
occupation  or  business.  All  farmers  are  exempt  under  this  provision,  and  also 
under  subsection  8. 

******* 

The  farmer's  operations  are  included  in  the  exemptions  that  are  in  the  bill. 
Every  bit  of  trucking  thev  do  in  transporting  their  own  property  is  exempt; 
and  the  committee,  after  full  consideration,  felt  that  where  the  cooperatives 
go  into  the  regular  trucking  business  as  such,  that  they  should  come  within 
the  provisions  of  the  bill  as  to  reasonable  regulation.  (79  Cong.  Rec. 
12221) 
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Congressman  Whittington  then  stated: 

If  the  bill  covers  the  matters  that  are  intended  to  be  covered  by  the  pro¬ 
posed  amendment,  then  the  acceptance  of  the  amendment  would  be  merely  a 
clarification  of  the  bill,  because  many  Commissions  are  rather  hesitant  as  to 
the  meaning  of  the  word  “casual.”  (79  Cong.  Rec.  12221) 

Senator  Lausche.  Mr.  James  Harmanson,  general  counsel  of  the 
National  Council  of  Farmer  Cooperatives. 

Mr.  Harmanson,  you  asked  me  to  introduce  a  bill  reflecting  your 
views  of  how  we  should  approach  this  problem,  and  I  suggested  that 
you  submit  it  to  the  committee  for  its  consideration.  Is  that  correct? 

STATEMENT  OF  L.  JAMES  HARMANSON,  JR.,  GENERAL  COUNSEL, 
NATIONAL  COUNCIL  OF  FARMER  COOPERATIVES 

Mr.  Harmanson.  That  is  correct,  Mr.  Chairman. 

Senator  Lausche.  We  will  be  glad  to  hear  you. 

Mr.  Harmanson.  Mr.  Chairman,  members  of  the  committee,  for 
the  record  my  name  is  L.  James  Harmanson,  Jr.  I  am  general  counsel 
of  the  National  Council  of  Farmer  Cooperatives. 

Mr.  Chairman,  I  have  a  statement  about  13  pages  in  length  which 
I  shall  not  read.  It  has  four  appendixes;  short  appendixes.  I  would 
appreciate  it  if  it  might  be  printed  in  the  record. 

Senator  Lausche.  It  will  be  so  printed. 

(The  statement  with  attachments  follows:) 

Statement  of  National  Council  of  Farmer  Cooperatives 

My  name  is  L.  James  Harmanson,  Jr.,  General  Counsel  of  the  National  Council 
of  Farmer  Cooperatives.  The  Council  is  a  nationwide  organization  of  farmers’ 
cooperative  business  associations  and  federations  of  such  associations  engaged  in 
marketing  farm  products,  furnishing  farm  supplies  and  providing  farm  business 
services.  Qualification  for  membership  in  the  Council  is  identical  to  the  basis  for 
qualification  under  the  exemption  in  Section  203  (b)  (5) 1  of  the  Interstate  Com¬ 
merce  Act,  namely  “cooperative  associations”  as  defined  in  the  Agricultural 
Marketing  Act  of  1929,  as  amended,2  or  “federations  of  such  cooperative  associa¬ 
tions.”  Therefore,  the  Council’s  proper  interest  in  preserving  the  long-established 
and  judicially  approved  lawful  scope  of  business  activity  of  farmer  cooperatives 
qualified  under  the  Marketing  Act  is  clear  and  direct. 

the  issue 

The  issue  in  the  Commission-sponsored  bill,  S.  752,  before  your  Committee 
today,  is  the  same  as  the  central  issue  in  he  Commission-sponsored  bill,  S.  1729, 
on  which  four  days  of  public  hearings  were  held  before  your  Committee  in  July, 
1966.  S.  752  would  change  the  present  scope  of  the  exemption  so  as  to  limit  the 
for-hire  transportation  by  qualified  cooperatives  exclusively  to  “farm  products, 
farm  supplies  or  other  farm-related  traffic.”  The  present  scope  of  the  exemption 
permits  a  qualified  cooperative  to  transport  in  motor  vehicles  controlled  and 
operated  by  it  non-farm  related  commodities  to  the  extent  and  only  to  the  extent 
that  such  transportation  is  “incidental  to”  and  “necessary  for”  the  effectuation 
of  the  cooperative’s  primary  agricultural  functions.  In  the  Northwest  decision,3 
the  Ninth  Circuit  Court  of  Appeals  defined  what  is  meant  by  the  terms  “incidental 
to”  and  “necessary  for”  under  the  facts  in  that  case. 

It  said  that  such  transportation  is  “incidental”  to  the  cooperative’s  agricultural 
activity  when:  “limited  to  [use  of]  otherwise  empty  trucks  returning  form  hauling 
member  products  to  market,  and  producing  a  small  return  in  proportion  to  .  .  . 
[the  cooperative’s]  income  from  trucking  farm  products  and  farm  supplies.” 

1  See  Appendix  I. 

2  See  Appendix  II. 

3  Northwest  Agricultural  Cooperative  Assn.  v.  Interstate  Commerce  Commission,  350  F. 
2d  252  (9th  Circuit,  1965),  cert,  denied,  382  U.S.  1011  (Jan.  25,  1966). 


25 


In  like  manner,  the  court  stated  that  transportation  of  non-farm  related  products 
is  “necessary”  when:  “it  is  not  economically  feasible  to  operate  the  trucks  empty 
on  return  trips,  and  .  .  .  [where]  the  additional  income  obtained  is  no  more  than 
that  required  to  render  performance  of  the  cooperative’s  primary  farm  trans¬ 
portation  service  financially  practicable.” 

The  Court  also  pointed  out  that  failure  to  so  restrict  transportation  of  non¬ 
farm  related  commodities  would  deprive  cooperatives  of  the  right  to  operate 
under  Sec.  203(b)(5).  Thus  it  stated: 

“If  a  cooperative  engages  in  transportation  for  hire  which  is  not  incidental 
and  necessary  to  the  performance  of  an  activity  permitted  by  the  Agricultural 
Marketing  Act,  it  will  lose  its  status  as  a  ‘cooperative  association’  and  its  trans¬ 
portation  activities  will  be  subject  to  economic  regulation  by  the  Commission 
under  the  Interstate  Commerce  Act.” 

Hence  the  issue  before  your  Committee  again  this  year  is  whether  the  efficient 
and  economical  operation  of  cooperative  association  trucks  in  the  marketing  of 
farmers’  products  and  the  distribution  to  them  of  farm  supplies  is  to  be  curtailed 
as  proposed  by  the  Commission,  or  whether  the  limited  transportation  of  non¬ 
farm  property  where  necessary  and  incidental  to  the  transportation  of  farm 
products  and  farm  supplies  as  permitted  under  present  law  is  to  be  continued. 

THE  council’s  POSITION 

In  testimony  before  your  Subcommittee  on  July  25,  1966,  the  Council  detailed 
its  reasons  in  opposition  to  the  proposals  to  narrow  the  substantive  scope  of  this 
exemption.  Those  reasons  are  equally  valid  today  and  we  shall  not  take  your  time 
to  repeat  them  now.  But  we  stated  then  and  we  emphasize  again  that: 

“The  Council  has  not  taken  and  does  not  now  take  a  position  of  blind  opposi¬ 
tion  to  constructive  steps  within  the  scope  of  this  exemption  as  interpreted  by 
the  Court  to  prevent  abuses  and  unlawful  operations  thereunder  by  unqualified 
organizations  or  persons.  We  would  support  such  steps  and  we  believe  such  steps 
can  be  taken  by  the  Commission  that  would  be  effective  under  its  present 
authorities.” 

As  a  matter  of  fact,  many  Council  members  own  no  trucks  at  all  which  move  m 
interstate  commerce.  Cooperatives  are  among  the  best  customers  of  the  railroads 
and  regulated  motor  carriers  and  have  contributed  substantially  to  their  un¬ 
precedented  growth  and  their  financial  well  being.  However,  increasingly  Council 
members  have  found  it  necessary  to  acquire  and  operate  trucks  because  of  the 
inadequacy  or  unavailability  of  regulated  carriers  to  furnish  the  complete  services 
required.  In  many  cases,  they  transport  their  own  property,  exempt  agricultural 
commodities  or  property  of  other  cooperatives  where  available,  to  provide  a  loaded 
round-trip  movement. 

But  in  those  cases  where  a  balanced  loaded  movement  is  essential  for  efficient 
and  economical  performance  of  the  cooperative’s  services  to  its  members  and 
farm-related  property  is  not  available,  then  other  property  is  handled  to  reduce 
the  cost  of  supplies  or  increase  the  net  returns  to  the  farmer  from  the  marketing 
of  his  products.  It  is  this  right  under  present  law  to  such  incidental  and  necessary 
hauling  of  non-farm  related  property  that  the  Council  supports.  The  Council  does 
not  support  or  condone  in  any  manner  or  to  any  extent  whatsoever  illegal  or 
unauthorized  operations  purported  to  be  conducted  under  Sec.  203(b)(5). 

THE  council’s  PROPOSAL 

A  central  theme  of  the  testimony  before  your  Committee  last  July  by  those 
supporting  the  Commission’s  position  was  that  the  Commission  under  its  present 
powers  cannot  effectively  administer  the  Act  with  respect  to  those  purporting  to 
operate  under  Sec.  203(b)(5).  It  was  claimed  that  the  Commission  is  unable  to 
readily  identify  those  purporting  to  operate  under  the  exemption  and  cannot  under 
existing  law  obtain  prompt  access  to  the  pertinent  books  and  records  of  those 
•claiming  to  operate  thereunder  in  order  to  determine  their  eligibility  and  the 

lawfulness  of  their  operations.  ,  ,  . 

Regardless  of  the  merits  of  these  claims,  the  C  ouncil  recognizes  that  the  claims 
in  themselves  present  a  problem  which  neither  your  Committee  nor  the  farmer- 
owned  and  farmer-controlled  cooperatives  represented  in  the  Council  membership 
can  properly  ignore  or  treat  lightly7.  Accordingly,  the  Council  during  the  past  vein 
has  devoted  its  efforts  to  developing  constructive  suggestions  to  clarify  points  m 
the  exemption  which  we  believe  warrant  clarification  and  to  vest  the  Commission 
with  indisputable  authority  to  administer  this  exemption  effectively.  1  he  Council  s 
.affirmative  suggestions  are  incorporated  in  an  amended  Policy  Statement  entitled 
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“Agricultural  Cooperative  Truck  Exemption”4  adopted  by  the  Official  Delegates 
of  Council  members  at  the  Council  Annual  Meeting,  January  18,  1967.  A  proposal 
entitled  “A  Bill  to  Amend  Section  203(b)(5)  and  220  of  the  Interstate  Commerce 
Act,  as  Amended”5  designed  to  implement  the  Council’s  position  as  set  forth  in 
the  Council’s  Policy  Statement  is  herewith  submitted  and  recommended  for  your 
favorable  consideration. 


EXPLANATION  AND  JUSTIFICATION 

The  rest  of  this  statement  will  be  devoted  to  an  explanation  and  justification 
of  the  separate  provisions  of  this  proposed  bill. 

Section  1  would  add  a  new  paragraph  after  the  present  language  in  Section  203 
(b)  (5) .  Since  this  Section  1  is  the  real  heart  of  the  bill  I  shall  deal  with  each  clause 
in  the  paragraph  under  a  separate  heading  for  purposes  of  clarity  and  easier 
understanding. 

REQUIRED  NOTICE 

This  provision  would  require  “that  any  such  cooperative  association  or  federa¬ 
tion  of  cooperative  associations  which  transports  property  other  than  its  own  and 
that  of  its  members,  farm  products  and  farm  supplies  for  non-member  farmers,  and 
commodities  exempt  under  clause  ( 6 )  of  this  subsection,  shall  notify  the  Interstate 
Commerce  Commission,  Washington,  D.C.  by  first  class  mail,  postage  prepaid,  of 
its  intent  to  transport  such  other  property  prior  to  commencing  such  other  transporta¬ 
tion.”  (Emphasis  supplied.) 

Under  this  provision,  the  cooperative  or  federation  would  be  required  to  give 
the  prior  notice  to  the  Commission  of  its  intention  to  haul  any  property  of  a  type 
which  the  Commission  in  its  bill  would  outlaw.  But  we  have  spelled  out  for  clarity 
and  to  reduce  the  likelihood  of  future  litigation  precisely  the  types  of  property 
which  might  be  transported  under  the  exemption  without  notice  being  required. 

The  cooperative  can  certainly  transport  “its  own”  property  without  notice — - 
and  private  carrier  can  do  this. 

There  should  be  no  dispute  over  the  transportation  by  the  cooperative  of 
property  of  “its  members”  without  notice.  But  we  would  make  clear  on  the  one 
point  that  might  be  raised  that  we  mean  the  transportation  of  property  of  the 
member  as  a  “farmer.”  If  a  member  is  a  farmer  and  also  is  in  the  “construction 
business,”  the  gasoline  transported  to  the  member  for  use  in  his  farming  operation 
would  not  require  the  notice — -the  gasoline  transported  to  the  member  for  use  in 
his  “construction  business”  would  require  the  notice. 

Certainly  there  can  be  no  valid  objection  to  the  cooperative  transporting 
“farm  products  and  farm  supplies  for  non-member  farmers”  without  giving  notice. 
Even  the  Commission-sponsored  bill,  S.  752,  places  its  unqualified  stamp  of 
approval  upon  such  transportation  by  cooperatives. 

Finally,  the  property  excluded  from  the  requirement  for  giving  notice  to  the 
Commission  is  “commodities  exempt  under  clause  (6)  of  this  subsection.”  Section 
203(b)(6)  of  the  Interstate  Commerce  Act,  commonly  referred  to  as  the  “Agri¬ 
cultural  Commodities  Exemption”  exempts  from  economic  regulation  by  the 
Commission  “motor  vehicles,”  without  regard  to  who  owns,  controls  or  operates 
the  vehicles,  which  are  “used  in  carrying”  livestock,  fish  or  agricultural  commodi¬ 
ties  specifically  listed  as  “exempt”  in  that  subsection.  This  exemption  applies 
equally  and  uniformly  to  the  motor  vehicles  of  railroads,  common  motor  carriers, 
proprietary  corporations,  and  anyone  else  so  long  as  the  vehicles  are  loaded  with 
the  property  listed  as  “exempt”  in  the  statute.  Certainly  no  valid  or  equitable 
question  can  be  raised  concerning  the  motor  vehicles  of  cooperatives  transporting 
“exempt”  commodities  without  their  being  singled  out  for  discriminatory 
treatment. 

But,  under  the  Council’s  proposal,  if  a  cooperative  or  federation  of  cooperatives 
intends  to  transport  any  property  other  than  that  named  and  explaned  above,  it 
must  give  the  required  notice  to  the  Commission  prior  to  the  beginning  of  the 
transportation  of  any  “such  other  property.” 

What  would  be  the  effect  of  failure  of  a  cooperative  or  federation  of  cooperatives 
to  give  the  required  notice  prior  to  “commencing  such  other  transportation”? 
This  notice  requirement  would  in  our  view  become  an  integral  part  of  the  require¬ 
ments  for  operation  under  the  exemption  and  if  the  requirement  as  to  notice  was 
not  met,  qualification  under  the  exemption  would  be  lacking  and  the  various 
remedies  in  the  Act  for  operating  for-hire  in  interstate  commerce  without  the 
required  authority  would  be  available  to  the  Commission. 


4  See  Appendix  III. 

5  See  Appendix  IV. 
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One  other  question  might  be  raised  concerning  the  “required  notice.”  Suppose  a 
truck  loaded  with  furniture  is  stopped  on  the  highway  by  a  representative  of  the 
I.C.C.  or  a  state  regulatory  commission  pursuant  to  the  state  commission’s  co¬ 
operative  agreement  with  I.C.C.  for  enforcement  of  laws  pertaining  to  highway 
transportation.  The  driver  of  the  motor  vehicle  admits  that  he  is  transporting  the 
furniture  for  compensation,  that  he  has  no  operating  authority  from  the  Commis¬ 
sion  but  claims  that  the  transportation  is  being  performed  under  Section  203(b)  (5). 
If  there  is  no  evidence  presented  by  the  driver  that  the  required  notice  has  been 
mailed  to  the  I.C.C.  prior  to  the  beginning  of  this  transportation  of  “other  prop¬ 
erty”  the  rebuttable  presumption  would  be,  in  our  view,  that  there  has  not  been 
compliance  with  the  statutory  requirement.  The  further  question  may  be  raised 
why  we  do  not  include  in  the  proposal  a  requirement  that  a  copy  of  the  notice  to 
the  Commission  must  be  carried  on  the  motor  vehicles  of  the  cooperatives  subject 
to  the  requirement.  Such  a  matter,  we  believe,  is  properly  one  to  be  dealt  with  by 
the  administrative  agency  through  reasonable  and  clear  regulations  once  Congress 
has  established  the  substantive  policy  requirement. 

NECESSARY  AND  INCIDENTAL  TEST 

The  second  clause  in  the  paragraph  added  by  Sec.  1  of  the  Council’s  proposal 
provides  that  any  cooperative  or  federation  of  cooperatives  which  transports 
“such  other  property”  as  defined  therein  and  discussed  above  “shall  limit  its 
transportation  of  such  other  property  in  any  fiscal  year  of  such  association  or 
federation  to  that  which  is  incidental  to  its  primary  transportation  operation  and 
necessary  for  its  effective  performance.” 

This  clause  deals  directly  with  and  would  settle  the  principal  issue  before  your 
Committee  at  these  hearings.  It  would  make  clear  that  an  otherwise  qualified  co¬ 
operative  could,  to  the  extent  and  only  to  the  extent  “incidental  to”  and  “necessary 
for”  the  effective  performance  of  its  primary  transportation  operations, transport 
“other  property.”  It  should  be  noted  that  under  the  law  as  interpreted  by  the 
Courts,  the  cooperative’s  “primary  transportation  operations”  must  be  within 
the  scope  of  “farm  business  services.” 

We  will  anticipate  one  objection  which  may  be  raised  to  this  provision.  It  may 
be  claimed  that  these  terms  “necessary  for”  and  “incidental  to”  as  used  herein 
are  not  precise  and  definitive  in  themselves  and  would  make  administration  by 
the  Commission  on  a  case-by-case  basis  difficult.  Congress  in  its  wisdom  has 
enacted  many  laws  which  prescribe  the  basic  requirement  and  has  left  it  to  the 
administering  agency  as  a  part  of  its  administrative  functions  to  prescribe  the 
specific  detailed  guidelines  within  the  framework  of  the  basic  statutory  criteria. 
There  can  be  no  doubt  that  the  Commission,  with  the  present  case  history  under¬ 
lying  the  interpretation  of  this  exemption  and  aided,  too,  by  legislative  guidance 
included  in  Committee  reports  which  no  doubt  would  accompany  such  enactment, 
could  issue  very  clear  guidelines  as  to  the  transportation  that  could  and  that  which 
could  not  be  performed  under  this  clause.  As  a  matter  of  fact,  the  Commission  in 
two  recent  decisions 6  has  demonstrated  that  the  “necessary  and  incidental” 
test  as  enunciated  in  the  Northwest  case  is  clear  and  readily  enforceable  because  in 
those  two  cases  that  test  has  been  applied  by  the  Commission.  The  decisions  in 
both  of  these  cases,  favorable  in  one  to  the  cooperative,  Cache  Valley,  and  un¬ 
favorable  to  the  cooperative  in  the  other,  Edgerton,  have  been  accepted  by  the 
associations  involved  and  by  the  Council,  an  intervener  in  both  cases,  as  a  reason¬ 
able  application  by  the  Commission  of  the  “necessary  and  incidental”  test.  Only 
belated  petitions  of  common  motor  carrier  associations  in  both  cases,  and  a 
petition  of  railroad  interveners  in  one  are  delaying  these  Commission  decisions 
from  being  final. 

THIRD  CLAUSE 

There  are  four  points  which  are  not  entirely  clear  in  the  present  wording  of 
Section  203(b)(5).  The  third  clause  in  Sec.  1  of  the  Council  proposal  would  clarify 
these  points  in  the  interest  of  more  effective  administration. 

The  clause  provides  that  any  cooperative  association  or  federation  of  coopera¬ 
tive  associations  which  transports  such  other  'property,  “shall  not  transport  for  hire 
in  any  fiscal  year  of  such  association  or  federation  a  quantity  of  property  for  non¬ 
members  (including  property  transported  for  or  on  behalf  of  the  United  States 
Government  or  any  agency  or  instrumentality  thereof)  which  in  terms  of  either 

6  Cache  Valley  Dairy  Association — Investigation  of  Operations  Docket  No.  MC-C-3876.  Report  of  the 
Commission  on  Reconsideration  served  May  2,  1967.  Edgerton  Cooperative  Oil  Association  Investigation 
of  Operations  Docket  No.  MC-C-4570.  Report  of  the  Commission,  Division  1  served  May  25,  1967. 
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revenue  or  tonnage,  exceeds  the  total  quantity  of  property  it  transports  for 
itself  and  its  members  in  such  fiscal  year.” 

POINT  1 - FISCAL  YEAR  BASIS 

The  requirement  in  the  Marketing  Act  that  the  value  of  non-member  business 
shall  not  exceed  member  business  would,  under  the  Council  proposal,  be  based  on 
the  operations  of  each  fiscal  year  of  the  cooperative  association  or  federation.  The 
statute  is  now  silent  on  that  point. 


POINT  2- 


-MOTOR  TRANSPORTATION  BUSINESS  CONSIDERED  SEPARATELY 


Under  existing  law  there  is  no  requirement  that  the  motor  transportation 
activities  of  a  cooperative  must  be  considered  separate  from  the  other  business  of 
the  cooperative  in  determining  member  and  non-member  business.  Thus,  a 
cooperative  might  conduct  a  major  portion  of  its  marketing  and  purchasing  busi¬ 
ness^  with  members  and  a  major  portion  of  its  transportation  business  with  non¬ 
members  and  still  meet  the  requirement  that  non-member  business  shall  not  exceed 
its  member  business.  Under  the  Council’s  proposal,  the  motor  transportation 
business  of  the  cooperative  for  this  purpose  would  be  considered  separately  from 
the  other  business  of  the  cooperative. 

POINT  3 - REVENUE  OR  TONNAGE 

Under  existing  law,  the  determination  of  whether  non-member  business  exceeds 
member  business  is  based  on  the  “amount”  in  terms  of  value.  Ihese  quoted 
words  are  from  the  present  wording  of  the  Agricultural  Marketing  Act  and  their 
use  may  present  a  problem  in  measuring  whether  the  non-member  motor 
transportation  under  this  exemption  exceeds  the  “member  motor  transportation. 
To  clarify  this  point  the  Council’s  proposal  provides  that  the  determination  shall 
be  made  “in  terms  of  either  revenue  or  tonnage.” 

If  the  cooperative’s  records  reflect  both  “revenue  from  and  tonnage  of  motor 
transportation  for  itself  and  for  both  “members”  and  “non-members,  then  such 
non-member  transportation  cannot  exceed  the  member  transportation  in  teims 
of  either  revenue  or  tonnage.  But  there  are  cases  where  the  cooperatives  maj  have 
no  separate  “revenue”  record  of  that  transportation  performed  in  transporting 
its  own  property  or  that  of  its  members  because  no  separate  charge  is  made  tor 
such  transportation.  In  such  cases,  the  determination  would  be  made  on  the 

'  >afli  short,  if  the  cooperative’s  records  show  the  transportation  in  terms  of  both 
revenue  and  tonnage,  both  tests  must  be  met.  If  the  cooperative  s  records  show  the 
transportation  for  members  and  non-members  in  either  revenue  or  tonnage  (one, 
but  not  both),  then  the  determination  of  member  and  non-member  business  is 
made  on  the  basis  of  that  shown  by  the  cooperative  s  records. 

POINT  4 - U.s.  GOVERNMENT  BUSINESS 

The  fourth  point  accomplished  by  the  third  proviso  in  the  paragraph  added  by 
Section  1  of  the  Council’s  bill  is  a  specific  provision  that  in  computing  the  member 
and  non-member  motor  transportation  of  a  cooperative  under  Sec.  gU-J(b)(oj, 
“property  transported  for  or  on  behalf  of  the  United  States  Government  or  any 
agency  or  instrumentality  thereof”  shall  be  counted  as  non-member  business. 

A  provision  in  the  Agricultural  Marketing  Act  of  1929,  as  amended,  defining 
the  cooperatives  entitled  to  the  exemption  under  Sec.  203(b)(5)  reads  as  follows . 

“All  business  transacted  by  any  cooperative  association  for  or  on  benail  ot  tne 
United  States  or  any  agency  or  instrumentality  thereof,  shall  be  disregarded  in 
determining  the  volume  of  member  and  nonmember  business  transacted  by  suen 

This  provision  was  added  to  the  Marketing  Act  by  the  Congress  in  the  “Farm 
Credit  Act  of  1935,”  (Pub.  L.  87,  74th  Cong.,  June  3,  1935)  to  “enable  the  Govern¬ 
ment  and  governmental  agencies  to  use  the  facilities  of  large  cooperative  pur¬ 
chasing  and  marketing  associations  without  jeopardizing  the  status  ot  sucii 
associations  under  the  Capper-Yolstead  Act  and  the  Agricultural  Marketing 
Act.”  7  It  is  well-known  in  the  agricultural  community  that  m  the  mid  t turtles 
and  even  later,  a  large  part  of  the  business  of  many  cooperatives  consisted  or 
storinq  farm  products  acquired  by  the  government  under  the  price-support 
programs  approved  by  the  Congress.  Hence,  with  such  storage  business  done  by 


1  H.  Rept.  84,  74th  Cong.  5  (1936). 


29 


many  cooperatives  with  the  U.S.  Government,  a  nonmember,  far  exceeding  that 
done  with  the  cooperative’s  own  members,  Congress  recognized  the  justification 
for  the  enactment  of  this  provision  to  prevent  the  disqualification  of  many  co¬ 
operatives,  otherwise  qualified,  under  the  Marketing  Act. 

Since  the  establishment  of  a  policy  by  the  Department  of  Defense  effective  in 
December,  1966,  to  consider  the  use  of  the  motor  vehicles  of  qualified  cooperatives 
for  the  lawful  transportation  of  cargo  for  the  account  of  the  Department  of 
Defense,  it  has  been  claimed  that  cooperatives  could  transport  Department  of 
Defense  property  without  limitation  because  of  this  provision  in  the  Marketing 
Act  that  provides  for  the  disregarding  of  business  transacted  with  the  Government 
in  determining  the  volume  of  member  and  non-member  business.  This  claim  is 
patently  incorrect  because  a  cooperative  can  lawfully  engage  in  the  transportation 
of  non-farm  related  property  to  the  extent  and  only  to  the  extent  that  it  is  shown 
to  be  “incidental  to”  and  “necessary  for”  the  effective  performance  of  the  farm- 
related  transportation. 

However,  recognizing  that  this  provision  was  included  in  the  Marketing  Act  for 
a  purpose  entirely  unrelated  to  the  transportation  operations  of  farmer  coopera¬ 
tives  and  that  transportation  performed  by  cooperatives  for  the  government 
within  the  scope  of  this  exemption  should  be  counted  as  non-member  business,  a 
provision  that  would  gain  this  result  has  been  included  in  the  proposed  bill. 

SECTION  2 - INSPECTION  OF  PERTINENT  BOOKS  AND  RECORDS 

Section  2  of  the  Council’s  proposed  bill  would  add  a  new  subsection  (g)  to 
Sec.  220  of  the  Interstate  Commerce  Act  as  follows: 

“(g)  The  Commission  or  its  duly  authorized  special  agents,  accountants  or 
examiners  shall,  during  normal  business  hours,  have  access  to  and  authority, 
under  its  order,  to  inspect,  examine  and  copy  any  and  all  accounts,  books,  records, 
memoranda,  correspondence  and  other  documents  pertaining  to  motor  vehicle 
transportation  of  a  cooperative  association  or  federation  of  cooperative  associations 
which  is  required  to  give  notice  to  the  Commission  pursuant  to  the  provisions  of 
Sec.  203(b)(5)  of  this  Part; 

“Provided,  however,  That  the  Commission  shall  have  no  authority  to  prescribe 
the  form  of  any  accounts,  records  or  memoranda  to  be  maintained  by  a  cooperative 
association  or  federation  of  cooperative  associations.” 

This  provision  would  give  unquestioned  authority  to  the  Commission  to  have 
access  to  all  pertinent  motor  transportation  records  of  a  cooperative  association 
or  a  federation  of  cooperative  associations  which  “is  required”  to  give  notice  to 
the  Commission  under  the  provision  we  have  recommended.  Under  the  provision 
if  a  cooperative  transports  “such  other  property”  and  thereby  is  “required”  to 
give  notice  to  the  Commission,  the  Commission  shall  have  access  to  and  authority 
to  inspect  the  cooperative’s  pertinent  records,  even  though  the  “required”  notice 
has  not  been  given. 

This  provision  should  remove  all  questions  concerning  the  Commission’s 
authority  in  this  area  about  which  there  was  much  difference  of  opinion  expressed 
by  those  testifying  before  your  Committee  last  July. 

SECTION  3 - EFFECTIVE  DATE 

This  section  provides  that  the  amendments  proposed  shall  take  effect  on  the 
180th  day  after  the  enactment  of  the  Act.  It  is  our  belief  that  the  six  months 
proposed  is  not  an  unreasonable  length  of  time  for  information  concerning  these 
amendments  to  reach  and  be  understood  by  the  cooperatives,  particularly  the 
small  ones  in  the  country,  which  would  be  affected  by  its  provisions. 

CONCLUSION 

The  Council  presents  these  recommendations  to  your  Committee  in  recognition 
of  its  responsibility  to  make  constructive  suggestions  to  get  this  controversy 
behind  us.  The  Council  took  a  prominent  part  in  1958,  along  with  other  national 
farm  organizations,  in  recommending  a  course  of  action  to  the  Senate  Surface 
Transportation  Subcommittee,  which  in  large  part  was  incorporated  in  the 
Transportation  Act  of  1958,  namely,  to  draw  a  line  on  the  scope  of  exemption 
in  Sec.  203(b)(6)  of  the  Act,  where  it  was  then,  as  interpreted  by  the  Courts. 
There  has  been  very  little  litigation  or  difficulty  expressed  by  the  Commission 
in  administering  Sec.  203(b)(6)  since  that  time.  Our  recommendation  to  your 
Committee  today  is  along  the  same  line — place  your  stamp  of  approval  on  the 
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scope  of  this  exemption  in  Sec.  203(b)(5)  as  presently  interpreted  by  the  Courts 
and  consistent  with  the  interpretations  by  the  Farm  Credit  Administration 
and  adopt  the  Council’s  additional  recommendations  for  clarifying  the  exemption 
and  vesting  the  Commission  with  indisputable  authority  to  administer  it  ettcc- 

We  appreciate  the  opportunity  to  present  the  Council’s  recommendations  to 
your  Committee. 

Appendix  I 


Interstate  Commerce  Act,  Part  II,  Section  203(b)(5) 

Section  203(b):  “Nothing  in  this  part,  except  the  provisions  of  section  203 
relative  to  qualifications  and  maximum  hours  of  service  of  employees  and  safety 
of  operation  or  standards  of  equipment  shall  be  construed  to  include  .  .  .  (o)  niotor 
vehicles  controlled  and  operated  by  a  cooperative  association  as  defined  in  the 
Agricultural  Marketing  Act,  approved  June  15,  1929,  as  amended,  or  by  a  federa¬ 
tion  of  such  cooperative  associations,  if  such  federation  possesses  no  greater 
powers  or  purposes  than  cooperative  associations  so  defined, 


Appendix  II 

Section  15(a)  of  the  Agricultural  Marketing  Act 
Approved  June  15,  1929,  as  amended  (49  Stat.  317,  12  U.S.C.A.  1141j(a)) 

As  used  in  this  act,  the  term  “cooperative  association”  means  any  association 
in  which  farmers  act  together  in  processing,  preparing  for  market,  handling,  and/or 
marketing  the  farm  products  of  persons  so  engaged,  and  also  means  any  associa¬ 
tion  in  which  farmers  act  together  in  purchasing,  testing,  grading,  processing, 
distributing,  and/or  furnishing  farm  supplies  and/or  farm  business  services: 
Provided,  however,  That  such  associations  are  operated  for  the  mutual  benefit  of 
the  members  thereof  as  such  producers  or  purchasers  and  conform  to  one  or  both 
of  the  following  requirements: 

First.  That  no  member  of  the  association  is  allowed  more  than  one  vote  because 
of  the  amount  of  stock  or  membership  capital  he  may  own  therein;  and 

Second.  That  the  association  does  not  pay  dividends  on  stock  or  membership 
capital  in  excess  of  8  per  centum  per  annum. 

And  in  any  case  to  the  following: 

Third.  That  the  association  shall  not  deal  in  farm  products,  farm  supplies,  ana 
farm  business  services  with  or  for  nonmembers  in  an  amount  greater  in  value 
than  the  total  amount  of  such  business  transacted  by  it  with  or  for  members. 
All  business  transacted  by  any  cooperative  association  for  or  on  behalf  of  the 
United  States  or  any  agency  or  instrumentality  thereof  shall  be  disregarded  m 
determining  the  volume  of  member  and  nonmember  business  transacted  by  such 
association. 


Appendix  III 

Policy  of  National  Council  of  Farmer  Cooperatives  Applicable  to  Co¬ 
operative  Association  Motor  Vehicle  Exemption 

Agricultural  Cooperative  Truck  Exemption  (Adopted  January  18,  1967) 

The  National  Council  supports  the  exemption  from  economic  regulation  by  the 
ICC  of  motor  vehicles  controlled  and  operated  by  a  “cooperative  association  as 
defined  in  the  Agricultural  Marketing  Act  of  1929,  as  amended,  or  by  a  federation 
of  such  cooperative  associations,  as  set  forth  in  Section  203(b)(5),  Part  II,  Intel - 
state  Commerce  Act,  and  opposes  any  change  therein  either  by  legislation  or  by 
administrative  interpretation  which  would  narrow  the  scope  of  such  exemption. 

However,  the  Council  is  opposed  to  attempted  operations  under  a  claim  of 
exemption  under  Section  203(b)(5)  by  those  who  do  not  qualify  thereunder.  As 
an  aid  in  enforcing  the  law,  the  Council  will  support  legislation  requiring  those 
claiming  such  exemption  and  transporting  for-hire  in  interstate  commerce  property 
other  than  that  of  their  members,  incidental  transportation  of  property  of  11011- 
member  farmer  patrons  and  commodities  exempt  under  Section  203(b)(6),  to 
notify  the  Interstate  Commerce  Commission  of  such  transportation  and  will 
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support  legislation  authorizing  the  Interstate  Commerce  Commission  to  inspect 
records  pertaining  to  such  transportation. 

The  Council  will  also  support  legislation  providing  that  for  the  purpose  of 
Section  203(b)(5)  only  and  in  no  wise  amending  the  present  provisions  of  the 
Agricultural  Marketing  Act  of  1929,  as  amended,  the  motor  transportation  per¬ 
formed  by  a  cooperative  association  or  a  federation  of  cooperative  associations 
for  or  on  behalf  of  the  U.S.  or  any  agency  or  instrumentality  thereof  shall  be 
considered  as  non-member  business  and  only  the  motor  transportation  in  terms 
of  either  revenue  or  tonnage  shall  be  considered  in  determining  member  and  non¬ 
member  business  under  Section  203(b)(5). 

For  purposes  of  this  statement,  a  federation  of  cooperative  associations  shall 
be  construed  to  include  a  cooperative  association  whose  members  are  entirely 
other  cooperative  associations  or  both  cooperative  associations  and  persons. 

The  authorization  herein  includes  support  or  initiation  of  legislation. 


Appendix  IV 

A  Bill  Recommended  by  National  Council  of  Farmer  Cooperatives  to 
Senate  Surface  Transportation  Subcommittee — July  24,  1967 

A  BILL  To  amend  sections  203(b)(5)  and  220  of  the  Interstate  Commerce  Act,  as  amended 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  Clause  (5)  of  subsection  (b)  of  Section  203  of 
the  Interstate  Commerce  Act,  as  amended,  is  further  amended  by  deleting  the 
semicolon  at  the  end  thereof  and  adding  the  following  language: 

Provided,  That  any  such  cooperative  association  or  federation  of  cooperative 
associations  which  transports  property  other  than  its  own  and  that  of  its  members, 
farm  products  and  farm  supplies  for  non-member  farmers,  and  commodities  ex¬ 
empt  under  clause  (6)  of  this  subsection,  shall  notify  the  Interstate  Commerce 
Commission,  Washington,  D.C.,  by  first-class  mail,  postage  prepaid,  of  its  intent 
to  transport  such  other  property  prior  to  commencing  such  other  transportation; 
shall  limit  its  transportation  of  such  other  property  in  any  fiscal  year  of  such  asso¬ 
ciation  or  federation  to  that  which  is  incidental  to  its  primary  transportation  opera¬ 
tion  and  necessary  for  its  effective  performance;  and  shall  not  transport  for  hire  in 
any  fiscal  year  of  such  association  or  federation  a  quantity  of  property  for  non- 
members  (including  property  transported  for  or  on  behalf  of  the  United  States 
Government  or  any  agency  or  instrumentality  thereof)  which  in  terms  of  either 
revenue  or  tonnage,  exceeds  the  total  quantity  of  property  it  transports  for  itself 
and  its  members  in  such  fiscal  year;” 

Section  2.  Section  220  of  the  Interstate  Commerce  Act,  as  amended,  is  further 
amended  by  adding  the  following  immediately  after  subsection  (f) : 

“(g)  The  Commission  or  its  duly  authorized  special  agents,  accountants  or  ex¬ 
aminers  shall,  during  normal  business  hours,  have  access  to  and  authority,  under 
its  order,  to  inspect,  examine  and  copy  any  and  all  accounts,  books,  records, 
memoranda,  correspondence  and  other  documents  pertaining  to  motor  vehicle 
transportation  of  a  cooperative  association  or  federation  of  cooperative  associa¬ 
tions  which  is  required  to  give  notice  to  the  Commission  pursuant  to  the  provisions 
of  Section  203(b)(5)  of  this  Part: 

“Provided,  however,  That  the  Commission  shall  have  no  authority  to  prescribe 
the  form  of  any  accounts,  records  or  memoranda  to  be  maintained  by  a  coopera¬ 
tive  association  or  federation  of  cooperative  associations.” 

Section  3.  The  amendments  made  by  this  Act  shall  take  effect  6n  the  180th  dav 
after  the  enactment  of  this  Act. 

Mr.  Harmanson.  The  issue  before  your  committee  has  been 
made  entirely  clear,  and  I  shall  not  take  any  time  in  restating  that 
issue. 

In  deference  to  the  other  witnesses  who  are  to  follow,  I  will  come 
immediately  to  the  affirmative  proposal  that  I  would  like  to  present 
on  behalf  of  the  National  Council  of  Farmer  Cooperatives. 

In  recognition  of  the  discharge  of  that  responsibility  to  which  you 
have  just  referred,  because  of  our  recognition  of  the  importance  of 
our  national  transportation  system,  of  the  common  carriers  in  the 
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motor  carrier  field,  the  railroads,  and  all  segments  of  the  regulated 
carrier  industry,  we  have  come  forward  with  this  proposal  that  we 
believe  will  enable  your  committee  and  the  Congress  to  take  due 
regard  of  all  of  the  segments  that  make  up  the  national  interest  to  be 
protected  and  to  be  dealt  with  properly. 

Now  in  testimony  before  your  committee  I  am  reading  from  my 
statement— on  July  25,  1966,  the  Council  detailed  its  reasons  for  its 
position  opposing  proposals  to  narrow  this  exemption  as  presently 
interpreted  by  the  courts,  and  I  shall  not  take  any  more  of  your  time 
to  repeat  that. 

We  stated  1  year  ago,  and  I  want  to  repeat  today: 


The  council  has  not  taken  and  does  not  now  take  a  position  of  blind  opposition 
to  constructive  steps  within  the  scope  of  this  exemption  as  interpreted  by  the 
Court  to  prevent  abuses  and  unlawful  operations  thereunder  by  unqualified 
organizations  or  persons.  We  would  support  such  steps  and  we  believe  such 
steps  can  be  taken  by  the  Commission  that  would  be  effective  under  its  present 
authorities. 


As  a  matter  of  fact,  many  council  members  own  no  trucks  at  all 
which  move  in  interstate  commerce.  Cooperatives  are  among  the  best 
customers  of  the  railroads  and  regulated  motor  canieis  and  have 
contributed  substantially  to  their  unprecedented  growth  and  their 

financial  well  being.  . 

However,  increasingly,  council  members  have  found  it  necessary  to 
acquire  and  operate  trucks  because  of  the  inadequacy  or  unavailability 
of  regulated  carriers  to  furnish  the  complete  services  required,  in 
many-1  cases,  they  transport  their  own  property,  exempt  agricultural 
commodities  or  property  of  other  cooperatives  where  available,  to 
provide  a  loaded  round-trip  movement.  .  . 

But  in  those  cases  where  a  balanced  loaded  movement  is  essential 
for  efficient  and  economical  performance  of  the  cooperative’s  services 
to  its  members  and  farm-related  property  is  not  available,  then  other 
property  is  handled  to  reduce  the  cost  of  supplies  or  increase  the  net 
returns  to  the  farmer  from  the  marketing  of  his  products. 

It  is  this  right  under  present  law  to  such  incidental  and  necessaiy 
hauling  of  non-farm-related  property  that  the  council  supports.  The 
council  does  not  support  or  condone  in  any  manner  or  to  any  extent 
whatsoever  any  illegal  or  unauthorized  operations  purported  to  be 
conducted  under  this  exemption. 


THE  council’s  PROPOSAL 


A  central  theme  of  the  testimony  before  your  committee  in  the 
4-day  hearings  as  you  will  recall,  Mr.  Chairman,  by  those  supporting 
the  Commission’s  position  was  that  the  Commission  under  its  present 
powers  cannot  effectively  administer  the  act  with  respect  to  those 
pm-porting  to  operate  under  this  exemption.  .  . 

A  second  claim  made  was  that  the  Commission  is  unable  to  have 
ready  access  to  the  records  of  those  who  are  claiming  to  operate  under 
the  exemption  in  order  to  determine  whether  or  not  they  qualify  or 
are  engaging  in  lawful  operation. 

Regardless  of  the  merits  of  these  claims,  the  council  recognizes 
that  the  claims  in  themselves  present  a  problem  which  neither  your 
committee  nor  the  farmer-owned  and  farmer-controlled  cooperatives 
represented  in  the  council  membership  can  properly  ignore  or  treat 
lightly. 
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Accordingly,  the  council  during  the  past  year  has  devoted  its  efforts 
to  developing  constructive  suggestions  to  clarify  points  in  the  exemp¬ 
tion  which  we  believe  warrant  clarification  and  to  vest  the  Commis¬ 
sion  with  indisputable  authority  to  administer  this  exemption  effec¬ 
tively. 

The  council’s  affirmative  suggestions  are  incorporated  in  an  amended 
policy  statement  entitled  “Agricultural  Cooperative  Truck  Exemp¬ 
tion,”  which  is  included  as  appendix  III,  which  was  adopted  by  the 
official  delegates  of  council  members  at  the  last  annual  council  meeting 
in  January. 

A  proposal  entitled  “A  bill  to  amend  sections  203(b)(5)  and  220  of 
the  Interstate  Commerce  Act,  as  amended,”  is  attached  as  appendix 

IV. 

Mr.  Chairman,  it  would  be  unnecessary,  unless  you  and  members 
of  the  committee  desire  to  do  so,  to  turn  to  that,  because  I  shall  refer 
to  each  clause  in  that  and  cover  it  in  its  entirety  as  I  complete  my 
statement. 

Senator  Lausche.  You  proceed  as  you  have  just  indicated. 

Mr.  Harmanson.  Section  1  would  add  a  new  paragraph  after  the 
present  language  in  section  203(b)(5) — that  is,  the  exemption  as  it 
now  stands.  Since  section  1  is  the  real  heart  of  the  bill,  I  shall  deal 
with  each  clause  in  the  paragraph  under  a  separate  heading  for  pur¬ 
poses  of  clarity  and  easier  understanding. 

REQUIRED  NOTICE 

This  provision  would  require — and  I  quote  from  our  proposed  bill — - 
“that  any  such  cooperative  association  or  federation  of  cooperative 
associations” — and  “such”  means  a  cooperative  association  or  federa¬ 
tion  as  defined  in  section  203(b)(5),  the  basis  of  which  is  the  Agricul¬ 
tural  Marketing  Act — “which  transports  property  other  than  its 
own” — and  now  everything  in  the  series  that  follows  is  modified  by 
the  “other  than” — “other  than  its  own  and  other  than  that  of  its 
members,  other  than  farm  products  and  farm  supplies  for  nonmem¬ 
ber  farmers,  and  other  than  commodities  exempt  under  clause  (6)  of 
this  subsection” — if  the  cooperative  or  federation  transports  property 
other  than  those  enumerated — “shall  notify  the  Interstate  Commerce 
Commission,  Washington,  D.C.,  by  first-class  mail,  postage  prepaid, 
of  its  intent  to  transport  such  other  property  prior  to  commencing” — 
not  after  but  prior  to  commencing — “such  other  transportation.” 

Under  this  provision  the  cooperative  or  federation  would  be  required 
to  give  the  prior  notice  to  the  Commission  of  its  intention  to  haul  any 
property  of  a  type  which  the  Commission  in  its  bill  would  outlaw,  as 
we  understand  the  Commission  bill.  But  we  have  spelled  out  for 
clarity  and  to  reduce  the  likelihood  of  future  litigation,  which  has  been 
pretty  costly  with  respect  to  this  exemption  both  to  cooperatives  and 
to  the  government  in  the  last  5  or  6  years,  precisely  the  types  of  prop¬ 
erty  which  might  be  transported  under  the  exemption  without  notice 
being  required. 

The  cooperative  can  certainly  transport  “its  own”  property  without 
notice.  Any  private  carrier,  any  business  corporation  in  this  country, 
can  do  that. 

There  should  be  no  dispute  over  the  transportation  by  the  coopera¬ 
tive  of  property  of  “its  members”  without  notice. 
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Now,  then,  I  would  make  clear  on  this  point— and  this  has  been  a 
very  crucial  point  in  some  of  this  litigation  around  this  exemption 
that  we  mean  the  transportation  of  property  of  the  member  as  a  farmer. 
And  this  is  not  a  theoretical  point.  This  is  a  practical  point. 

If  a  member  is  a  farmer  and  is  also  in  the  construction  business — 
and  this  is  not  unusual — the  gasoline  transported  to  the  member  for 
use  in  his  farming  operation  would  not  require  the  notice.  But  the 
gasoline  transported  to  the  member  for  use  in  his  construction  business 

would  require  the  notice.  .  . 

Senator  Pearson.  Why  do  you  want  to  give  notice  to  the  ICC  ot 

intent  to  haul?  What  is  the  purpose? 

Mr.  Harmanson.  In  order  that  the  ICC  might  know  who  are  on 
the  highways  of  the  country  in  their  trucks  transporting  property 
other  than  farm  products,  farm  supplies,  and  farm-related  property. 
Senator  Pearson.  What  good  is  that  knowledge  to  the  ICC. 

Mr.  Harmanson.  To  enable  them  to  enforce  the  act,  to  clothe 
them  with  sufficient  authority,  which  they  claim  they  do  not  now  have, 

to  identify  these  operators.  _ 

And  then  there  is  another  provision  which  would  give  them  ready 
access  to  the  books  and  records  of  such  motor  carriers. 

It  is  in  the  interest  of  more  effective  administration  and  to  keep 
the  “bad  boys”  that  they  say  are  trying  to  engage  in  public  transporta¬ 
tion  on  the  highways  of  the  country  under  the  guise  of  this  exemption 
to  get  them  out  of  business  and  get  them  out  fast. 

Senator  Pearson.  Are  there  such  organizations,  so-called  bad 
guys,  existing  now? 

Mr.  Harmanson.  What  is  that? 

Senator  Pearson.  Are  there  some  so-called  bad  guys,  to  use  your 

words,  existing  now?  ,  ,  , 

Mr.  Harmanson.  Well,  I  do  not  know,  but  I  know  that  the  trade 
papers  of  the  country  and  even  some  of  the  daily  papers  in  the  past 
year,  report  that  there  are  an  increasing  number  of  individuals  and 
organizations  that  are  cropping  up  here  and  there  purporting  to 


Senator  Pearson.  But  as  General  Counsel  you  know  ol  none  nov  . 

Mr.  Harmanson.  No,  sir;  I  do  not  know  of  any. 

Senator  Pearson.  I  hope  you  will  go  ahead  and  make  it  clear  to 
me,  because  at  first  blush  I  don’t  see  . 

Mr.  Harmanson.  Well,  you  have  had  the  testimony  from  the 
Commission  this  morning  that  they  have  an  increasing  number  of 
cases  arise.  But  they  don’t  know.  They  are  working  on  them  as  last 
as  they  can. 

Senator  Pearson.  Go  ahead.  _  .  . 

Senator  Lausche.  To  clarify  how  this  discussion  arises,  didn  t 
we  have  before  us  a  bill  last  year  intending  to  reach  organizations  that 
held  themselves  out  as  cooperatives  when,  in  fact,  they  weie  not. 
Weren’t  there  hearings  in  which  it  was  described  that  a  Texas  group 
was  holding  itself  out  under  the  mask  of  being  a  cooperative  but  when 
in  truth  it  was  a  strictly  private  organization? 

Am  I  correct  about  that? 

Mr.  Sender.  Yes,  sir. 

Senator  Lausche.  What  was  that  bill? 

Mr.  Sender.  S.  1729. 

Mr.  Harmanson.  I  can  help  you,  Mr.  Chairman,  on  that.  I  he 
Commission  bill  last  year  specifically  provided  that  before  any  orgam- 
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zation  could  operate  under  this  exemption  it  would  have  to  apply  to 
and  be  certified  by  the  Commission  as  eligible  thereunder. 

And  then  the  Northwest  decision  had  come  out  just  before  the  testi¬ 
mony  or  sometime  before  it.  And  at  the  hearings  the  Chairman  of  the 
Commission  last  July  amended  that  certification  proposal  to  provide 
in  addition  that  which  is  provided  in  the  bill  before  you  today,  S.  752, 
to  limit  the  transportation  for  nonmembers  of  any  organization 
qualified  thereunder  to  farm  products,  farm  supplies,  and  farm-related 
traffic. 

Senator  Lausche.  I  want  to  follow  up  what  Senator  Pearson  asked. 

A  cooperative  shall  have  the  right  to  backhaul  nonagricultural 
goods  when  it  is  necessary  for  its  survival,  providing  it  doesn’t  consti¬ 
tute  more  than  50  percent  of  its  business — is  that  a  correct  statement 
of  what  the  bill - - 

Mr.  Harmanson.  Well,  the  50  percent,  Mr.  Chairman — the  require¬ 
ment  of  the  Agricultural  Marketing  Act  is  that  the  nonmember 
business — and  I’m  giving  it  to  you  in  substance — shall  not  exceed  the 
member  business.  But  the  Ninth  Circuit  Court  of  Appeals  in  the 
Northwest  decision  said  that  it  is  inconceivable  that  the  nonmember 
non-farm-related  traffic  could  even  approach  50  percent  and  still  be 
merely  incidental  to  the  primary  agricultural  haul. 

So  there  is  a  lot  of  confusion  over  the  50-percent  business.  There  are 
a  lot  of  reports  going  around  the  country  that  cooperatives  can  haul 
up  to  50  percent  of  their  total  business  in  this  traffic  that  is  competitive 
with  the  common  carrier,  the  non-farm -related  traffic.  But  the  act  as 
interpreted  by  the  courts  does  not  say  that.  It  must  be  limited  within 
that  50  percent  to  the  extent  and  only  to  the  extent - 

Senator  Lausche.  I  ask  you  again  what  Senator  Pearson  asked  you. 
Why  do  you  feel  that  the  provision  requiring  notice  to  the  Commission 
of  a" purpose  on  the  part  of  the  cooperative  to  haul  in  the  manner  that 
was  declared  allowable  by  the  Northwest  decision  is  needed? 

Mr.  Harmanson.  Because  the  bona  fide  cooperatives  of  the  country 
that  are  truly  farmer-owned  and  farmer-controlled — the  same  defini¬ 
tion  for  this  exemption  is  the  definition  that  must  be  met  to  be  a 
member  of  the  National  Council  ol  Farmer  Cooperatives.  They  want 
to  get  on  with  the  business  of  marketing  the  farmer’s  products  and 
purchasing  his  supplies,  and  they  are  tired  of  all  this  press  coverage 
that  we  have  gotten  that  is  unfavorable  to  cooperatives.  That  is 
rubbing  off  on  the  bona  fide  cooperatives  in  the  country. 

So  the  recommendation  is  made  to- - 

Senator  Pearson.  How  would  notice  help  you  there? 

Mr.  Harmanson.  It  would  help — — 

Senator  Pearson.  How  would  notice  help  you  there? 

Mr.  Harmanson.  If  you  will  let  me  continue  with  the  statement, 
I  may  bring  out  the  point  of  how  it  will  be  helpful. 

Senator  Pearson.  I  am  sorry.  Go  ahead. 

Mr.  Harmanson.  If  I  may  do  so,  it  may  clear  up  the  question. 

Senator  Lausche.  I  don’t  think  there  is  any  hostility  towards  your 
Hews.  We  are  just  making  inquiry  to  get  the  matter  clear. 

Mr.  Harmanson.  I  am  trying  to  be  as  helpful  to  the  Senator  as  I 
can. 

Senator  Pearson.  I  understand.  Go  ahead. 

Mr.  Harmanson.  Finally,  the  property  excluded  from  the  require¬ 
ment  for  giving  notice  to  the  Commission  is  "commodities  exempt 
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under  clause  (6)  of  this  subsection.”  Section  203(b)  (6)  of  the  Interstate 
Commence  Act,  commonly  referred  to  as  the  “Agricultural  Commodi¬ 
ties  Exemption,”  exempts  from  economic  regulation  by  the  Com¬ 
mission  “motor  vehicles,”  without  regard  to  who  owns,  controls,  or 
operates  the  vehicles,  which  are  “used  in  carrying  livestock,  fish,  oi 
agricultural  commodities  specifically  listed  as  exempt  in  that 
subsection. 

This  exemption  applies  equally  and  uniformly  to  the  motor  vehicles 
of  railroads,  common  motor  carriers,  proprietary  corporations,  private 
carriers,  and  anyone  else  so  long  as  the  vehicles  are  loaded  with  the 
property  listed  as  “exempt”  in  the  statue.  That  is  203(b)(6). 

Certainly  no  valid  or  equitable  question  can  be  raised  concerning 
the  motor  vehicles  of  cooperatives  transporting  exempt  commodities 
without  their  being  singled  out  for  discriminatory  treatment. 

But,  under  the  council's  proposal,  if  a  cooperative  or  federation 
of  cooperatives  intends  to  transport  any  property  other  than  that 
named  and  explained  above,  it  must  give  the  required  notice  to  the 
Commission  prior  to  the  beginning  of  the  transportation  of  any 
“such  other  property.” 

What  would  be  the  effect  of  failure  of  a  cooperative  or  federation 
of  cooperatives  to  give  the  required  notice  prior  to  “commencing 
such  other  transportation”?  This  notice  requirement  would  in  our 
view  become  an  integral  part  of  the  requirements  for  operation  under 
the  exemption,  and  if  the  requirement  as  to  notice  was  not  met, 
qualification  under  the  exemption  would  be  lacking  and  the  various 
remedies  in  the  act  for  operating  for-hire  in  interstate  commerce 
without  the  required  authority  would  be  available  to  the  Commission. 

They  would  not  qualify  under  the  exemption  if  they  did  not  give 
the  notice  required  before  hauling  nonrelatecl  farm  products. 

One  other  question  might  be  raised  concerning  the  “required  notice.” 
Suppose  a  truck  loaded  with  furniture  or  beer,  which  is  one  of  the 
items  brought  out  in  one  of  these  cases  that  the  cooperative  hauled 
on  the  backhaul,  is  stopped  on  the  highway  by  a  representative  of  the 
ICC  or  a  State  regulatory  commission  pursuant  to  the  State  com¬ 
mission’s  cooperative  agreement  with  ICC  for  enforcement  of  laws 
pertaining  to  highway  transportation.  The  driver  of  the  motor  vehicle 
admits  that  he  is  transporting  the  furniture  for  a  furniture  dealer  for 
compensation,  that  he  has  no  operating  authority  from  the  Com¬ 
mission  but  claims  that  the  transportation  is  being  performed  under 

section  203(b)(5).  .  . 

If  there  is  no  evidence  presented  by  the  driver  that  the  required 
notice  has  been  mailed  to  the  ICC  prior  to  the  beginning  of  this 
transportation  of  “other  property,”  the  rebuttable  presumption 
would  be,  in  our  view,  that  there  has  not  been  compliance  with  the 
statutory  requirement. 

The  further  question  may  be  raised  why  we  do  not  include  in  the 
proposal  a  requirement  that  a  copy  of  the  notice  of  the  Commission 
must  be  carried  on  the  motor  vehicles  of  the  cooperatives  subject  to 
the  requirement.  Such  a  matter,  we  believe,  is  one  of  detail  to  be 
dealt  with  by  the  administrative  agency  through  reasonable  and 
clear  regulations  once  Congress  has  established  the  substantive 
policy  requirement. 

Senator  Lausche.  A  question  for  the  purpose  of  clarifying  the 
record.  Would  there  be  more  than  one  notice  required  to  the  Com- 
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mission  or  only  the  initial  one  indicating  a  purpose  to  engage  in 
this  type  of  service? 

Mr.  Harmanson.  Under  the  council’s  proposal,  only  one.  This  was 
considered  at  great  length.  I  don’t  want  to  prolong  this. 

Senator  Lausche.  No,  no.  That  answers  the  question.  That  is - 

Mr.  Harmanson.  Once. 

Senator  Lausche.  There  wouldn’t  have  to  be  one  for  each  load 
that  is  carried? 

Mr.  Harmanson.  Not  for  each  load  nor  each  year,  but  just  once 
if  you  decide  that  you  are  going  to  engage  in  any  of  this. 


NECESSARY  AND  INCIDENTAL  TEST 


The  second  clause  in  the  paragraph  added  by  section  1  of  the 
council’s  proposal  provides  that  any  cooperative  or  federation  of 
cooperatives  which  transports  “such  other  property”  as  defined  therein 
and  discussed  above  “shall  limit  its  transportation  of  such  other 
property  in  any  fiscal  year  of  such  association  or  federation  to  that 
which  is  incidental” — that  is  the  other  part — “to  its  primary  trans¬ 
portation  operation  and  necessary  for  its  effective  performance.” 

This  clause  deals  directly  with  and  would  settle  the  principal  issue 
before  your  committee  at  these  hearings.  It  would  be  directly  pre¬ 
sented.  It  would  make  clear  that  an  otherwise  qualified  cooperative 
could,  to  the  extent  and  only  to  the  extent  “incidental  to”  and  “neces¬ 
sary  for”  the  effective  performance  of  its  primary  transportation 
operations  transport  “other  property.” 

It  should  be  noted  that  under  the  law  as  interpreted  by  the  courts, 
the  cooperative’s  “primary  transportation  operations”  must  be 
“farm  business  services.”  Those  are  the  words  used  in  the  Agricul¬ 
tural  Marketing  Act  which  is  the  basis  of  the  exemption  in  203(b)(5). 

We  will  anticipate  one  objection  which  may  be  raised— 

Senator  Lausche.  Well,  that  would  mean  that  the  services  rendered 
must  be  in  farm  business  or  in  activities  incidental  to  and  necessary 
for  the  effective  performance  of  its  primary  transportation  operations? 

Mr.  Harmanson.  Yes,  sir.  But,  as  you  summarize,  they  use  now 
the  term  “farm-related  businesses,”  primarily  farm  operation. 

Please  understand,  Mr.  Chairman,  that  I  have  enumerated  and 
attempted  to  spell  those  out  earlier  in  the  draft  so  there  would  be  no 
mistake  and  basis  for  litigation  in  future  years. 

Senator  Lausche.  Yes. 

Air.  Harmanson.  Now,  then,  the  objection  we  anticipate.  It  may 
be  claimed  that  these  terms  “necessary  for”  and  “incidental  to”  as 
used  herein  are  not  precise  and  definite  in  themselves  and  would  make 
administration  by  the  Commission  on  a  case-by-case  basis  difficult. 

Congress  in  its  wisdom  has  enacted  many  laws  which  prescribe  the 
basic  requirement  and  has  left  it  to  the  administering  agency  as  a 
part  of  its  administrative  functions  to  prescribe  the  specific  detailed 
guidelines  within  the  framework  of  the  basic  statutory  criteria.  There 
can  be  no  doubt  that  the  Commission,  with  the  present  case  history 
underlying  the  interpretation  of  this  exemption  and  aided,  too,  by 
legislative  guidance  included  in  committee  reports  which  no  doubt 
would  accompany  such  enactment,  could  issue  very  clear  guidelines 
as  to  the  transportation  that  could  and  that  which  could  not  be  per¬ 
formed  under  this  clause. 
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As  a  matter  of  fact,  the  Commission  in  two  recent  decisions  has 
demonstrated  that  the  necessary  and  incidental  test  as  enunciated  in 
the  Northwest  case  is  clear  and  readily  enforceable  because  in  those  two 
cases  that  test  has  been  applied  by  the  Commission. 

The  decisions  in  both  of  those  cases — and  I  have  given  the  citations 
of  the  cases,  one  decided  May  2,  1967,  in  Cache  Valley  and  then  May 
25,  1967,  in  Edgerton — favorable  in  one  to  the  cooperative,  Cache 
Valley,  and  unfavorable  to  the  cooperative  in  the  other,  Edgerton— 
have  been  accepted  by  the  associations  involved  and  by  the  council, 
an  intervenor  in  both  cases,  as  a  reasonable  application  by  the  Com¬ 
mission  of  the  necessary  and  incidental  test. 

Only  belated  petitions  of  common  motor  carrier  associations  in  both 
cases,  and  a  petition  of  railroad  interveners  in  one,  are  delaying  these 
Commission  decisions  today  from  being  final. 

THIRD  CLAUSE 

There  are  four  points  in  the  third  clause,  and  I  will  summarize  these  i 
quickly.  * 

The  clause  provides  that  any  cooperative  association  or  federation 
of  cooperative  associations  which  transports  such  other  property— 

Shall  not  transport  for  hire  in  any  fiscal  year  of  such  association  or  federation  a 
quantity  of  property  for  nonmembers  (including  property  transported  for  or  on 
behalf  of  the  United  States  Government  or  any  agency  or  instrumentality  thereof) 
which  in  terms  of  either  revenue  or  tonnage  exceeds  the  total  quantity  of  property 
it  transports  for  itself  and  its  members  in  such  fiscal  year. 

Point  1.  It  would  make  clear  this  member/nonmember  business 
would  be  determined  on  the  basis  of  the  fiscal  year  of  the  cooperative 
In  some  of  the  cases  they  have  selected  a  test  period  of  7  or  6 
months.  But  this  lets  Congress  put  it  down  clearly  to  remove  an}^ 
chance  of  misunderstanding  that  it  would  be  on  a  fiscal  year  basis  of 
the  cooperative. 

Now,  then,  under  present  wording — point  2 — of  the  Agricultural 
Marketing  Act  you  could  take  the  revenue  from  the  marketing  busi¬ 
ness,  and  the  cooperative  might  have  $5  million  of  marketmg  revenue, 
the  value  of  its  marketing,  as  kept  on  its  books,  which  you  get  from 
marketing  products  and  this  might  all  be  member  business.  But  they 
might  also  operate  trucks. 

And  to  give  you  an  extreme  example,  the  cooperative  had  $500,000  I 
member  marketing  and  $100,000  transportation  operation  of  their 
trucks — but  all  would  be  with  nonmembers.  Now,  then,  the  wording 
of  the  Marketing  Act  would  permit  this  now.  You  would  have  the 
$500,000  member  on  marketing  which  would  be  more  than  the  $100,000 
on  transportation  all  with  nonmembers. 

But,  point  2,  the  way  we  have  worded  this  proposal,  you  would  look 
at  the  motor  transportation  of  the  cooperative  only  in  computing 
member  and  nonmember  business  and  remove  that  ambiguity 
presently  in  the  act. 

Revenue  or  tonnage.  The  proposal  provides  that  the  determination 
of  member  and  nonmember  motor  transportation  business  would  be 
made  on  the  basis  of  either  revenue  or  tonnage. 

Point  4  is  very  important.  The  fourth  point  accomplished  by - 

Senator  Lausche.  Just  a  moment.  That  is,  when  you  render  your 
decision  as  to  whether  or  not  it  is  primarily  engaged  in  private  carrying 


of  cargoes  or  carrying  farm  cargoes  you  use  two  tests?  That  is,  whether 
in  terms  of  either  revenue  or  tonnage  the  amount  exceeds — that  is,  the 
amount  of  goods  carried  falling  strictly  within  the  farm  test  exceeds — 
that  carried  for  the  general  public?  Why  do  you  use  both  the  tonnage 
and  the  revenue  test? 

Mr.  Harmanson.  Because,  Mr.  Chairman,  it  is  felt  that  some  co¬ 
operatives  in  the  country  that  operate  trucks — when  they  transport 
their  own  goods,  their  own  goods  that  they  have  title  to,  under  the 
arrangement  with  the  farmers,  there  may  not  be  a  separate  transpor¬ 
tation  charge  for  such  transportation. 

Senator  Lausche.  I  see. 

Mr.  Harmanson.  And  we  put  in  the  double  test.  If  their  books 
show  it  both  ways,  they  would  have  to  meet  both  tests.  If  it  only 
shows  it  one  way,  they  would  have  to  meet  that  test.  But  it  would 
have  to  show  it  one  way  or  the  other. 

Senator  Lausche.  All  right. 

Mr.  Harmanson.  The  fourth  point  accomplished  by  the  third 
proviso  in  the  paragraph  added  by  section  1  of  the  council’s  bill  is  a 
specific  provision  that  in  computing  the  member  and  nonmember 
motor  transportation  of  a  cooperative  under  section  203(b)(5),  “prop¬ 
erty  transported  for  or  on  behalf  of  the  United  States  Government 
or  any  agency  of  instrumentality  thereof”  shall  be  counted  as  non¬ 
member  business. 

A  provision  in  the  Agricultural  Marketing  Act  of  1929,  as  amended, 
defining  the  cooperatives  entitled  to  the  exemption  under  section 
203(b)(5)  reads  as  follows: 

All  business  transacted  by  any  cooperative  association  for  or  on  behalf  of  the 
United  States  or  any  agency  or  instrumentality  thereof,  shall  be  disregarded  in 
determining  the  volume  of  member  and  non-member  business  transacted  by  such 
association. 

This  provision  was  added  to  the  Marketing  Act  by  the  Congress  in 
the  Farm  Credit  Act  of  1935  (Public  Law  87,  74th  Cong.,  June  3, 
1935)  to— 

Enable  the  Government  and  governmental  agencies  to  use  the  facilities  of  large 
cooperative  purchasing  and  marketing  associations  without  jeopardizing  the 
status  of  such  associations  under  the  Capper-t  olstead  Act  and  the  Agricultural 
Marketing  Act. 

That  is  a  quotation  from  the  House  committee  report  accompanying 
the  enactment  of  that  provision  of  the  Farm  Credit  Act  of  1935. 

It  is  well  known  in  the  agricultural  community  that  in  the  mid¬ 
thirties,  and  even  later,  a  large  part  of  the  business  of  many  coopera¬ 
tives  consisted  of  storing  farm  products  acquired  by  the  Government 
under  the  price  support  programs  approved  by  the  Congress.  That 
was  particularly  true  with  respect  to  the  Middle  West  cooperatives, 
in  their  grain  marketing,  and  in  the  South  of  cotton.  In  many  of  these 
all  the  business  they  had  was  storing  cotton  under  the  price  support 
programs  for  the  Government  in  many  years. 

Hence,  with  such  storage  business  done  by  many  cooperatives  with 
the  U.S.  Government,  a  nonmember,  far  exceeding  that  done  with  the 
cooperative’s  own  members,  Congress  recognized  the  justification  for 
the  enactment  of  this  provision  to  prevent  the  disqualification  of 
many  cooperatives,  otherwise  qualified  under  the  Marketing  Act. 

Since  the  establishment  of  a  policy  by  the  Department  of  Defense 
effective  in  December  1966,  to  consider  the  use  of  the  motor  vehicles 
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of  qualified  cooperatives  for  the  lawful  transportation  of  cargo  for  the 
account  of  the  Department  of  Defense,  it  has  been  claimed  that 
cooperatives  could  transport  Department  of  Defense  property  without 
limitation  because  of  this  provision  that  I  have  quoted  that  is  now  in 
the  Agricultural  Marketing  Act  that  provides  for  the  disregarding  of 
business  transacted  with  the  Government  in  determining  the  volume 
of  member  and  nonmember  business. 

This  claim  is  patently  incorrect  because  a  cooperative  can  lawfully, 
under  present  court  interpretations,  engage  in  the  transportation  of 
non-farm-related  property  to  the  extent  and  only  to  the  extent  that  it 
can  be  shown  it  is  incidental  to  and  necessary  for  the  effective  per¬ 
formance  of  their  primary  agricultural  hauling. 

However,  recognizing  that  this  provision  was  included  in  the 
Marketing  Act  for  a  purpose  entirely  unrelated  to  the  transportation 
operations  of  farmer  cooperatives  and  that  transportation  performed 
by  cooperatives  for  the  Government  within  the  scope  of  this  exemption 
should  be  counted  as  nonmember  business,  the  provision  that  I  have 
read  you  from  the  suggested  bill  would  gain  this  result,  so  as  to  remove 
any  basis  for  the  allegation  that  cooperatives  under  this  new  Depart¬ 
ment  of  Defense  policy  can  transport  without  limitation  Government 
business. 

I  would  like  to  just  say  that  because  of  the  importance  of  this  matter 
and  the  wide  publicity  that  has  been  given  to  it,  we  contacted  the 
Defense  Department  and  asked  for  the  latest  records  on  the  extent  of 
hauling  under  this  new  policy  of  the  Department. 

I  have  a  letter  dated  July  13  from  the  Director  for  Transportation 
and  W  arehousing  Policy,  Office  of  the  Assistant  Secretary  of  Defense, 
responding  to  our  inquiry.  And  our  inquiry  was  predicated  “in  the 
event  such  information  is  available  to  the  public.” 

And  this  letter  states  that  beginning  in  December,  through  June  of 
this  year,  the  7  months  that  this  new  policy  of  the  Department  has 
been  in  effect  to  consider  the  use  of  eligible  cooperatives  in  transporting 
Department  of  Defense  goods,  there  have  been  a  total  of  406  shipments 
hauled  for  the  Department  of  Defense  by  cooperatives,  and  the  number 
of  cooperatives  that  have  participated  in  that  are  three. 

That  would  make  an  average,  according  to  my  computation,  of  a 
total  of  58  shipments  per  month  that  have  been  hauled  by  coopera¬ 
tives  since  this  program  was  inaugurated. 

Now,  then,  this  is  the  conclusion.  I  am  finished  with  section  1  of  our 
draft. 


SECTION  2 — INSPECTION  OF  PERTINENT  BOOKS  AND  RECORDS 

Section  2  of  the  council’s  proposed  bill  would  add  a  new  subsec¬ 
tion  (g)  to  section  220  of  the  Interstate  Commerce  Act  as  follows: 

(g)  The  Commission  or  its  duly  authorized  special  agents,  accountants  or 
examiners  shall,  during  normal  business  hours,  have  access  to  and  authority, 
under  its  order,  to  inspect,  examine  and  copy  any  and  all  accounts,  books,  records, 
memoranda,  correspondence  and  other  documents  pertaining  to  motor  vehicle 
transportation  of  a  cooperative  association  or  federation  of  cooperative  associations 
which  is  required — I  would  emphasize  those  words  “which  is  required”— “to 
give  notice  to  the  Commission  pursuant  to  the  provisions  of  section  203(b)(5)  of 
this  Part; 

Provided,  however,  That  the  Commission  shall  have  no  authority  to  prescribe 
the  form  of  any  accounts,  records  or  memoranda  to  be  maintained  by  a  coopera¬ 
tive  association  or  federation  of  cooperative  associations. 


Mr.  Chairman,  you  will  recall  last  year  that  you  cross-examined 
many  witnesses  on  this  question  of  whether  under  existing  law  the 
the  Commission  had  authority  with  dispatch  and  without  delays  in 
going  before  the  court  to  have  access  to  the  records  of  any  coopera¬ 
tives  purporting  to  operate  under  this  exemption  on  which  they  had 
complaints. 

You  asked  representatives  of  the  Commission.  You  asked  me  some 
pointed  questions.  And  you  asked  questions  of  other  attorneys  who 
appeared  before  you.  There  were  wide  differences  in  view. 

That  is  the  reason  that  the  council’s  proposal  covers  any  coopera¬ 
tives  that  intend  to  transport  other  property  whether  they  give  the 
notice  to  the  Commission  or  not — only  if  they  are  required  to  do  so. 
If  a  motor  vehicle  is  stopped  on  the  highways  by  a  representative  of  a 
State  commission  and  the  driver  says  he  is  hauling  the  non-farm- 
related  products,  under  the  “cooperative  association  exemption,” 
the  Commission  promptly  could  have  access  under  this  provision  to 
the  books  and  records  of  such  cooperative  whether  or  not  the  required 
notice  had  been  given. 

Senator  Lausche.  I  recall  completely  that  discussion  that  took 
place  last  year.  The  argument  of  the  Commission  was  that  it  was  a 
cumbersome  proceeding  and  that  practically  they  were  not  able  to 
achieve  their  objective  in  trying  to  check  the  books  of  the  different 
cooperatives. 

You  propose  a  certain  procedure  which  you  feel  will  remove  the 
obstacles  which  the  Commission  described  last  year  to  have  been  in 
existence.  Is  that  right?  _  _ 

Mr.  Harmanson.  And  that  is  our  sincere  intention  and  belief. 

Senator  Lausche.  Sir? 

Mr.  Harmanson.  And  that  is  our  sincere  intention  and  belief. 

Now,  in  conclusion,  the  council  presents  these  recommendations  to 
your  committee  in  recognition  of  its  responsibility  to  make  construc¬ 
tive  suggestions  to  get  this  controversy  behind  us. 

The  council  took  a  prominent  part  in  1958,  along  with  other  national 
farm  organizations,  in  recommending  a  course  of  action  to  the  Senate 
Surface  Transportation  Subcommittee,  which  in  large  part  was  in¬ 
corporated  in  the  Transportation  Act  of  1958,  namely,  to  draw  a  line 
on  the  scope  of  exemption  in  section  203(b)(6)  of  the  act,  where  it 
Avas  then,  as  interpreted  by  the  courts.  That  ivas  enacted  into  the 
law  in  the  Transportation  Act  of  1958. 

There  has  been  very  little  litigation  or  difficulty  expressed  by  the 
Commission  in  administering  section  203(b)(6)  since  that  time,  al¬ 
though  there  had  been  10  years  of  litigation  and  court  cases  prior  to 

that  time.  .  . 

Our  recommendation  to  your  committee  today  is  along  the  same 
line:  Place  yoiu  stamp  of  approval  on  the  scope  of  this  exemption  m 
section  203(b)(5)  as  presently  interpreted  by  the  courts  and  con¬ 
sistent  Avith  the  interpretations  by  the  Farm  Credit  Administration 
and  adopt  the  council's  additional  recommendations  for  claruying  the 
exemption  and  vesting  the  Commission  with  indisputable  authority  to 

administer  it  effectively.  6K 

We  appreciate,  Mr.  Chairman  and  members  of  the  committee, 
the  opportunity  to  present  our  suggestions  to  you. 

Senator  Lausche.  Senator  Pearson. 
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Senator  Pearson.  I  don’t  have  any  questions. 

Senator  Lausche.  Mr.  Sender  would  like  to  ask  a  question  or  two. 

Proceed,  Mr.  Sender.  .  .  1  , 

Mr.  Sender.  Mr.  Harmanson,  the  first  proviso  in  section  1  ol  your 
proposal  states  an  “incidental  and  necessary”  test.  Your  proposal  then 
seems  to  state  a  quantity  test.  That  is,  the  quantity  for  nonmembers 
may  not  exceed  the  total  quantity  transported  foi  members.  Aie 
these  alternatives?  That  is,  may  a  cooperative  haul  49  percent? 

Mr.  PIarmanson.  Do  you  mean  the  revenue  and  tonnage  alter¬ 
natives? 

Mr.  Sender.  Yes,  sir.  . 

Mr.  Harmanson.  No.  Apparently  I  did  not  make  that  clear  in 

answer  to  the  question  of  the  chairman. 

We  put  that  in  because  it  is  our  belief  that  in  their  practical  opera¬ 
tions,  cooperatives  in  transporting  the  goods  and  property  of  their 
members,  and  their  own  farm  products  or  farm  supplies,  they  may  not 
have  a  separate  freight  charge  on  the  transportation  for  themselves 
and  their  members.  In  selling  for  its  members  there  may  be  just  one 
price,  and  it  may  not  have  a  record  that  would  be  readily  ascertainable 
in  disclosing,  in  terms  of  revenue  dollars  and  cents,  so  you  could 
compute  member  and  nonmember  business  in  terms  of  revenue. 

So  we  have  put  in  the  alternative  but  we  do  not  have  any  pride  as 
to  the  perfection  of  this  language.  And  in  the  legislative  drafting,  if  the 
intention  is  not  clearly  brought  out,  it  could  be  changed. 

But  it  would  be  one  or  the  other.  If  the  records  show  both,  the  co¬ 
operative  would  have  to  meet  both  tests — revenue  and  tonnage. 

There  will  be  some  cooperatives  to  testify  before  you  at  these  hear¬ 
ings  that  won’t  like  this,  but  it  went  through  the  processes  of  our 
Transportation  Committee,  and  this  is  the  considered  and  approved 
judgment  of  the  policy  makers  of  the  council. 

You  put  it  in  in  the  alternative.  If  your  records  show  both  ways 
you  meet  it  both  ways.  If  it  only  shows  it  one  way,  then  you  would 
'meet  the  test  of  the  member  and  non  member  on  that  basis. 

Mr.  Sender.  Would  it  be  correct  that,  if  the  Commission  undei 
the  regulations  which  you  say  the  Commission  could  issue  under  y  our 
proposal — determined  that  “incidental  and  necessary”  was,  for  ex¬ 
ample,  20  percent,  that  that  would  rule  rather  than  the  next  clause 

about  revenue  or  tonnage?  .  ....  .  . 

Mr.  Harmanson.  You  mean  to  fix  a  maximum  limitation  on  inci¬ 
dental?  Well,  that  question  has  been  kicked  around  during  the  past 
year.  Our  people  considered  it.  As  I  understood— we  have  had  no 
discussions  directly  with  them — the  regulated  carriers  have  also  con- 
sidered  a  fixed  maximum. 

This  is  our  position.  The  record  insofar  as  we  can  ascertain  on  a 
nationwide  basis  is  that  probably  the  total  transportation  of  this 
non-farm-related  property  would  be  way  down  on  an  average,  a 
national  average,  perhaps  about  2.5  to  5  percent,  or  somevheie 
in  that  area  see,  of  the  total  motor  transportation  of  cooperatives. 

But  our  position  is  that  it  would  do  an  injustice  and  it  would  not 
be  a  sound  policy  to  have  an  arbitrary  percentage  there,  because  you 
may  find  some  cooperative  out  here  in  some  b>tate  as  bona  fide  and 
genuine  as  one  can  be  that  finds  it  necessary  to  transport  all  of  its 
grain  to  market  in  its  own  trucks  or  all  of  some  other  product  and 
finds  it  necessary  and  can  establish  the  necessity  and  incidental 
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nature  of  a  large  percentage  of  those  backhauls  getting  some  non- 
f arm-related  property.  I  should  think  at  least  on  one-half  of  those 
backhauls  it  would  be  sound  to  say  that  they  should  locate  some 
agricultural  products,  some  goods  for  other  cooperatives,  but  bring 
back  non-farm-related  property  on  the  other  half  of  the  backhauls. 

So  you  get  to  figuring  around  on  arbitrary  percentages.  Congress 
has  been  up  against  that.  We  are  up  against  it  with  the  Internal 
Revenue  Service.  “Substantially  all.”  What  does  “substantially  all 
mean?  Congress  didn’t  write  in  the  revenue  statute  affecting  coopera¬ 
tives  a  fixed  percentage  limit  for  “substantially  all.” 

So  there  is  the  problem.  The  policy  of  the  council  is  that  we  are 
opposed  to  the  Commission  fixing  a  definite  maximum  because  we 
think  it  would  have  adverse  effect  upon  the  regulated  motor  carrier 
industry  as  well  as  upon  the  agricultural  community. 

Mr.  Sender.  Is  it  your  position,  Mr.  Harmanson,  that  this  first 
section  of  your  proposal  codifies  or  writes  into  law  the  Northwest 
decision? 

Mr.  Harmanson.  It  has  the  intention  in  that  second  clause — I 
think  it  is  the  second  clause — where  we  refer  to  the  incidental  and 

necessary.  t 

Mr.  Sender.  Are  these  the  words  utilized  by  the  court?  Or  are 

they  your  interpretation? 

Mr.  Harmanson.  I  don’t  think  they  are  exactly.  The  court  said 
several  things  pertinent  to  this  issue.  There  are  several  quotations. 
And  different  people  pick  out  the  ones  very  often  that  will  serve  the 
point  they  are  trying  to  make. 

But  this  is  our  honest  belief  as  to  a  correct  statement  ol  the  sum 
total  of  the  holding  in  the  Northwest  case. 

The  eminent  attorney  for  Northwest  is  present  and  will  testify  at 
these  hearings,  and  maybe  he  can  offer  your  committee  some  help  on 
this  point. 

That  is  our  honest  intention  to  write  into  law  what  the  holding  ol 
the  Ninth  Circuit  Court  of  Appeals  is. 

Senator  Lausche.  Now,  a  question  or  two  here. 

Air.  Harmanson,  this  National  Council  of  Farmer  Cooperatives  is 
an  association,  the  members  of  which  consist  of  farmer  cooperatives 
and  federations  of  such  associations  engaged  in  marketing  farm  prod¬ 
ucts,  furnishing  farm  supplies,  and  providing  farm-business  sen  ices. 
How  many  members  do  you  have  approximately ? 

Air.  Harmanson.  We  have  about  130.  But  let  me  say  to  you 

Senator  Lausche.  How  many  cooperatives  are  there  in  the  country? 

Mr.  Harmanson.  There  are  approximately  8,500,  but,  you  see, 
many  of  our  members  such  as — I  will  mention  one  because  you  prob¬ 
ably  know  of  it,  with  headquarters  in  Columbus — Ohio  Farm  Bureau 
Cooperative  of  Columbus.  They  have — I  don’t  know  the  exact 
number— 200  or  300  probably — of  county  associations  that  make  up 
its  membership  and  are  a  federated  cooperative.  And  you  have  many 
of  the  cooperatives  in  the  council  that  may  have  anywhere  from  300  to 
600  or  700  local  associations  that  are  then-  direct  members,  and  tnen 
the  individual  farmers  are  members  of  the  locals. 

So  we  figure  our  membership  represents  approximately  one-hali  ol 
those  8,000-some  farmer  cooperatives  in  the  country. 

Senator  Lausche.  I  did  not  mean  to  imply  that  you  are  not  repre¬ 
senting  genuinely  the  farm  cooperatives.  I  merely  wanted  the  lecoid 
to  show  how  your  membership  is  made  up. 
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Mr.  Harmanson.  I  did  not  so  interpret  it. 

Senator  Lausche.  Now,  then,  I  want  to  sort  of  italicize  for  the 
record  in  essence  the  position  of  your  council,  and  I  look  to  the  last 
sentence  of  your  concluding  paragraph: 

It  is  the  recommendation  of  your  council  that  the  committee  place 
its  stamp  of  approval  on  the  scope  of  the  exemption  in  section  203(b)  (5) 
as  presently  interpreted  by  the  courts  in  the  Northwest  decision  and 
consistent  with  the  interpretations  by  the  Farm  Credit  Administra¬ 
tion  of  the  Federal  Government — 

Mr.  Harmanson.  Yes. 

Senator  Lausche  (continuing).  And  that  the  committee  place  its 
stamp  of  approval  on  the  proposal  of  the  council  that  there  be  adopted 
provisions  in  the  bill  which  you  submitted  clarifying  the  exemption 
and  vesting  the  Commission  with  indisputable  authority  to  administer 
it  effectively. 

Is  that  correct? 

Mr.  Harmanson.  Yes,  sir;  that  is  correct. 

Senator  Lausche.  Your  bill  proposes  approval  of  the  decision  in 
the  Northwest  case  with  the  supplementary  material  provided  by  you 
that  will  eliminate  the  possibility  of  extensive  litigation  and  make 
possible  an  effective  administration  by  the  Commission.  Is  that 
about  the  substance  of  it? 

Mr.  Harmanson.  Yes,  sir. 

Senator  Lausche.  All  right.  Thanks  very  much,  Mr.  Harmanson. 

Mr.  Harmanson.  Thank  you. 

Senator  Lausche.  Mr.  James  F.  Pinkney,  chief  counsel — Public 
Affairs,  American  Trucking  Associations,  Inc. 

Mr.  Pinkney. 

STATEMENT  OF  JAMES  F.  PINKNEY,  CHIEF  COUNSEL— PUBLIC 

AFFAIRS,  AMERICAN  TRUCKING  ASSOCIATIONS,  INC.;  AC¬ 
COMPANIED  BY  JOHN  M.  KINNAIRD,  SPECIAL  COUNSEL 

Mr.  Pinkney.  Mr.  Chairman,  Mr.  John  Ivinnaird,  Special  Counsel 
for  ATA,  is  to  follow  me  in  testifying,  and  his  testimony  will  supple¬ 
ment  mine,  so  I  have  asked  him  to  come  up  and  join  me  at  the  table 
at  this  time  so  we  might  jointly  answer  any  questions. 

Senator  Lausche.  Yes. 

Mr.  Pinkney.  One  other  thing.  We  have  purposely  limited  our 
testimony  this  morning  over  that  of  last  year,  not  going  into  the  back¬ 
ground  and  details,  in  the  expectation  that  the  record  of  last  year  will 
at  least  be  made  part  of  the  file  this  year,  if  not  a  part  of  the  record, 
and  considered  as  a  part  of  our  case. 

Senator  Lausche.  Yes.  I  will  order  it  to  be  made  part  of  the  file  of 
this  year’s  hearings. 

Mr.  Pinkney.  That  will  eliminate  a  great  deal  of  repetitious 
testimony. 

My  name  is  James  F.  Pinkney,  and  I  represent  the  American 
Trucking  Associations,  an  organization  of  the  trucking  industry  repre¬ 
senting  all  forms  of  motor  carriers  of  property,  and  having  affiliated 
State  associations  in  49  States  and  the  District  of  Columbia. 

We  appear  here  today  in  behalf  of  the  regulated  common  carrier 
system  of  motor  transportation,  which  is  being  jeopardized  by  the 
expanding  for-hire  transportation  by  farmer  cooperatives.  The  events 
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which  have  transpired  since  our  last  appearance  before  this  committee 
have  enlarged  this  problem  and  thus  heightened  our  interest  in  seeking 
congressional  action  to  correct  it. 

Right  off,  Mr.  Chairman,  I  shall  try  to  make  it  clear  what  our 
position  is  with  respect  to  the  exemption  of  cooperatives  from  ICC 
regulation  when  engaged  in  interstate  for-hire  transportation: 

We  hold  that  the  co-op  exemption,  section  203(b)(5)  of  the  Inter¬ 
state  Commerce  Act,  should  be  more  precisely  defined  so  as  to  limit 
any  for-hire  transportation  by  farmer  cooperatives  to  the  transpor¬ 
tation  of  commodities  handled  by  the  cooperatives,  and  farm-related 
traffic  handled  for  their  members,  that  is,  commodities  to  be  used  in 
or  necessary  for  farming  operations  and  then  only  when  such  traffic 
is  moving  from  or  to  farmers  or  agricultural  cooperatives. 

We  urge  this  Congress  to  curtail  unregulated  for-hire  transportation 
by  farmer  cooperatives  (1)  by  clarifying  the  scope  of  section  203(b)  (5) 
so  as  to  give  the  ICC  a  better  chance  to  stop  illegal  traffic  by  phony 
cooperatives  or  others,  and  (2)  by  offsetting  the  widening  of  the 
exemption — following  the  ruling  in  the  Northwest  case- — by  commodity 
^  limitation  of  for-hire  business,  and  by  limiting  the  for-hire  business  of 
the  co-ops  to  business  for  members  only. 

Section  203(b)(5)  has  become  a  refuge  for  illegal  carriers  and  is  now 
becoming  an  unhealthy  backdoor  entrance  into  for-hire  transporta¬ 
tion  of  genera]  commodities  for  the  general  public.  We  would  like  to 
see  the  "exemption  returned  to  the  place  it  should  have  been  given 
when  Congress  passed  the  Motor  Carrier  Act  in  1935. 

We  recognize  that  agriculture  in  the  United  States  has  long  been  a 
fundamental  concern  of  Congress.  The  “farm  problem”  is  as  old  as  the 
Nation,  I  suppose.  National  farm  policy  is  such  a  highly  complex  and 
specialized  ingredient  of  national  policy  that  we  would  not  dare  even 
to  discuss  it,  beyond  recognizing  its  vibrant  and  complex  nature.  The 
many  special  considerations  which  the  farm  problem  requires  of  Gov¬ 
ernment  we  have  accepted — even  in  the  field  of  transportation. 

But  when  the  question  at  issue  is  whether  the  farmer,  or  his  co¬ 
operative,  should  be  allowed  to  become  a  privileged  carrier  of  general 
commodities  in  interstate  commerce,  in  direct  competition  with  the 
regulated  common  carriers,  without  qualifying  under  the  standards 
established  by  this  Congress  through  the  ICC  for  other  carriers — 
then  we  object. 

fl  Because  of  the  special  problems  inherent  in  farm  marketing — broad 
geographic  distribution  of  production  and  processing,  sharp  varia¬ 
tions  in  climate,  differing  seasons  of  harvest,  the  nature  of  the  com¬ 
modities,  et  cetera — farmers  have  historically  been  given  considera¬ 
tion  by  the  Congress  which  are  not  available  to  the  rest  of  the  economy, 
and  sometimes  even  to  the  damage  of  other  segments  of  the  economy. 

The  Capper-Volstead  Act,  for  example,  exempts  associations  of 
farmers,  when  they  operate  along  normal  business  lines,  from  the 
Federal  antitrust  statutes. 

Section  203(b)(6)  of  the  Motor  Carrier  Act  exempts  vehicles  used 
in  transporting  unmanufactured  agricultural  commodities  from  ICC 
economic  regulation. 

As  pointed  out,  the  Interstate  Commerce  Act  had  been  construed 
to  exempt  motor  trucks  controlled  and  operated  by  farmer  coopera¬ 
tives  or  federations  of  such  cooperatives,  as  defined  in  the  Agricul¬ 
tural  Marketing  Act  of  1929,  as  amended,  from  economic  regulation 
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by  the  ICC  of  (1)  the  transportation  by  motor  truck  of  their  own 
produce  and  supplies  and  that  of  their  members,  or  (2)  the  transporta¬ 
tion  for-liire  of  like  property  of  others. 

That  was  the  conclusion  prior  to  the  Northwest  decision. 

Now,  the  court  in  the  Northwest  decision  has  granted  the  coopera¬ 
tives  still  another  subsidy  by  expanding  the  exemption — this  time  at 
the  expense  of  America’s  common  carrier  system.  The  court  has  done 
so  without  consideration  of  the  obligations  and  responsibilities  of 
common  carriers — obligations  which  the  cooperatives  do  not  have  to 
assume. 

If  it  be  necessary  that  farmer  cooperatives  be  further  helped  to 
increase  their  profitability,  then  help  should  come  from  government, 
and  not  be  given  them  at  the  expense  of  the  Nation’s  public  carriers, 
which  are  at  all  times  hard-pressed  to  maintain  “a  national  transpor¬ 
tation  system  *  *  *  adequate  to  meet  the  needs  of  the  commerce  of 
the  United  States,  of  the  postal  service,  and  of  the  national  defense.” 

Last  year  some  witnesses  representing  co-ops  or  other  farm  interest 
made  the  point  that  the  competition  from  co-ops  was  minimal  and 
did  not  prevent  carriers  from  making  a  profit.  Therefore,  they  argued, 
their  special  privilege  of  handling  general  commodities  without  a 
certificate  was  all  right. 

1  might  state,  Air.  Chairman,  that  Mr.  Harmanson’s  testimony 
went  in  that  direction  again  this  morning. 

This  is  like  saying  that  it  is  all  right  for  a  co-op  to  practice  medicine 
without  a  license  because  only  a  little  bit  of  harm  could  be  done  to 
the  public  by  such  a  comparatively  small  group  of  entities  and  the 
doctors  would  still  be  able  to  make  a  living. 

Furthermore,  as  a  general  once  said  to  me  with  reference  to  our 
“little”  war  in  Korea,  and  little  wars  in  general,  “There  is  such  a  thing 
as  being  nibbled  to  death  by  a  duck.” 

America’s  common  carriers  are  not  only  obligated  to  serve  the 
public — including  the  defense  and  other  transportation  needs  of 
government — but  they  are  also  obligated  to  do  so  at  just  and  reasonable 
rates.  The  attrition  of  revenues  caused  by  so-called  minor  infringe¬ 
ment  on  the  traffic  of  public  carriers  not  only  can  and  does  jeopardize 
the  welfare  of  certain  individual  carriers  but  has  an  overall  impact  on 
the  rate  structure  of  all  carriers. 

For  example:  The  fact  that  only  a  very  small  percentage  of  De¬ 
partment  of  Defense  traffic  is  moved  by  co-ops  at  this  time  at  cut 
rates  does  not  tell  the  whole  story.  The  truth  is,  as  subsequent  wit¬ 
nesses  will  show,  that  these  small  bites  can  destroy  a  rate  structure 
built  up  over  many  years  to  secure  nondiscriminatory  and  just  and 
reasonable  rates. 

The  truth  also  is,  Mr.  Chairman,  farmer  cooperatives  are  seeking  to 
become  common  carriers  without  ICC  surveillance  and  without 
common  carrier  responsibility.  New  cooperatives  are  springing  up 
throughout  the  country  at  this  very  minute. 

I  refer  to  appendix  A  at  the  end  of  my  statement,  a  rather  interest¬ 
ing  ad  that  appeared  in  the  Wall  Street  Journal  directed  to  trans¬ 
portation  directors  and  pointing  to  the  availability  under  the  Northwest 
decision  of  backhauls  of  any  commodities  from  the  North  to  the 
South,  thus  aggravating  an  already  serious  problem  of  the  public 
carriers  seeking  to  serve  the  South  where  there  is  an  imbalance  of 
traffic  particularly  from  North  to  South. 
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This  is  in  clear  opposition  to  the  intent  of  Congress  when  it  passed 

the  Motor  Carrier  Act  of  1935.  .  nno/u,,.  .  .,  , 

Congressman  Jones  of  Texas  m  discussing  section  203(b)(5)  at  tnat 
time  seated  that  “if  they  (cooperatives)  accepted  any  outside  business 
they  would  become  common  carriers,  and  would  be  required  to  accept 
all  commodities  tendered  to  them.”  He  could  also  have  said  that  in 
that  event  they  would  have  to  obtain  a  certificate  from  the  LL/C. 

Next  let’s  take  a  look  at  the  growth  of  farmer  cooperatives  since  the 
act  was  passed  in  1935.  The  U.S.  Department  of  Agriculture  reports 
that  there  were  10,500  legitimate  farmer  cooperatives  m  1935  winch 
did  a  gross  business  of  $1,840  million.  Total  membership  was  3,660  000^ 
In  1964-65,  latest  figures  available,  there  were  only  about  8,600 
cooperatives,  but  they  did  a  gross  business  of  $19,624  million.  Net, 
with  intercooperative  business  out,  was  $14,739  million.  These  co¬ 
operatives  had  a  total  of  7,082,010  memberships.  Net  marketing  busi¬ 
ness  was  $11,513  million;  farm  supply  volume,  net  basis  was  $2,J10 
million;  and  income  from  farm  services  was  $316  million. 

Unfortunately,  data  as  to  the  number  of  trucks  operated  by  co¬ 
operatives  or  the  transportation  business  done  by  them  m  19o5  are 
lacking.  However,  the  USDA  estimated,  from  a  study  made  by  them 
that  on  January  1,  1961,  farmer  cooperatives  owned  or  leased  33,000 
trucks.  A  previous  study  revealed  an  estimated  28,000  trucks  m 
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The  Department  of  Agriculture  has  completed  a  new  survey  o 
co-op  motor  truck  operations,  the  results  of  which  I  understand  will 
be  made  available  to  the  committee  momentarily. 

In  1960,  farmer  cooperatives’  trucks  were  estimated  to  have  covered 
660  million  miles.  Of  this  total,  28  percent,  or  about  185  million  miles, 

was  over-the-road.  .  . 

A  1962  study  by  the  USDA  of  20  cooperatives  gives  a  few  more 

significant  facts:  Nineteen  of  the  20  reported,  total  transportation 
expenses  of  over  $100  million.  Of  this,  12  percent  was  for  their  own 
trucks  and  an  estimated  12  percent  was  paid  to  for-hire  motor  earners, 

and  76  percent  to  railroads.  ,  „  ,  ,  ,• 

That  is  the  picture  of  the  size  and  growth  of  the  farmer  cooperative 
industry  and  a  glimpse  of  its  transportation  activities.  In  the  period 
since  the  Motor  Carrier  Act  of  1935  was  passed,  cooperatives  have 
grown  in  size  and  power;  yet  the  so-called  cooperative  exemption 
section  203(b)(5),  designed  to  help  meet  1935  conditions,  instead  of 
being  restricted  as  cooperatives  grew  m  power,  has  been  widened,  oy 
the  Northwest  decision,  to  give  them  even  more  leeway  to  engage  n 
for-hire  transportation  without  ICC  economic  controls  or  direct  o  . 

Thus,  we  are  dealing  today  not  with  a  struggling  farmer  groi  p, 
but  with  a  vigorous,  growing,  and  powerful  farmer  cooperative  in¬ 
dustry.  We  are  dealing  with  an  industry  whose  volume  of  business 
expressed  in  dollars  went  up  81  percent  in  the  15-year  period  ■ 

In  this  period  farm  prices  went  down  3  percent  so  the  increase 
cooperative  business  is  one  of  quantity  rather  than  price  jcl hangea. 

The  8,600  cooperatives  covered  by  USDA  s  .  1964  65  si ai wey 
averaged  about  $2  million  of  business  per  cooperative.  I  he  industry 
emnloved  approximately  200,000  persons.  , 

Over  the  years  most  of  the  legitimate  farmer  cooperatives  have  been 
circumspect  in  their  transportation  activities.  Volume  of  nonmember 
for-hire  business  has  been  kept  within  reasonable  limitations,  and  up 
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until  very  recently  practically  all  such  traffic  has  been  in  farm-related 
goods. 

Let  me  add  there  to  my  prepared  statement,  Mr.  Chairman,  that 
it  is  true  that  there  are  only  a  handful  of  cooperatives  at  the  moment 
moving  Government  business,  ammunition  for  example,  rocket 
launchers,  things  of  that  sort. 

A  great  many  more  though  are  anxiously  watching,  I  have  no  doubt, 
the  outcome  of  this  hearing  going  on  right  now  to  see  whether  or  not 
this  Northwest  decision  is  to  become  the  law  of  the  land. 

If  it  is,  sir,  I  predict  that  there  will  be  a  vast  increase  in  the  number 
of  cooperatives  engaging  in  this  very  lucrative  business  where  they 
can  get  their  backhaul  gasoline  money,  so  to  speak,  in  every  case, 
taking  the  traffic  away  from  the  regulated  carriers. 

I  would  say  that  the  size  of  the  problem  cannot  be  measured  by  the 
number  of  these  people  such  as  the  one  that  my  little  Wall  btreet 
Journal  ad  mentions,  such  as  those. 

The  problem  is  going  to  become  a  real  Frankenstein,  or  the  situa¬ 
tion  wifi  lead  to  the  growth  of  such  a  thing,  I  think. 

However,  in  recent  years  there  has  been  a  tremendous  growth  in 
legal  and  illegal  for-hire  transportation  by  farmer  cooperatives  or 
those  calling  themselves  such.  We  are  talking  about  a  type  of  trans¬ 
portation  which  is  being  carried  on,  in  our  opinion,  in  contravention  of 
sound  regulatory  policy  and  of  the  original  intent  of  Congress.  To 
correct  it,  new  legislation  is  called  for  by  this  Congress.  Attached  as 
appendix  B  is  a  suggested  amendment  to  or  revision  of  S.  752. 

It  goes  beyond  the  Commission  amendment  in  the  manner  in  which 
I  stated  at  the  opening  part  of  my  statement. 

We  believe,  and  have  drafted  this  proposed  amendment,  accordingly 
that  farmer  co-ops  should  be  confined  to  the  rules  laid  down  for 
private  carriers  in  the  transportation  of  their  own  goods,  and  to  the 
transportation  of  traffic  directly  related  to  farming  operations  for 
their  members.  In  our  suggested  revision  there  is  no  provision  for 
the  transportation  of  anything  for  the  Government  or  for  any  other 
nonmember. 

It  will  be  noted  that  at  the  end  of  our  proposed  revision  we  recognize 
as  an  exception  from  the  restrictive  language  the  transportation  of 
unmanufactured  agricultural  and  other  commodities  under  section 
203(b)(6).  We  do  this  solely  to  forestall  any  charge  that  we  seek  to 
deprive  anyone  of  his  right  to  move  such  commodities  subject  to  no 
Federal  regulation  except,  of  course,  safety. 

Now,  the  bill  before  us  today,  S.  752,  would  if  enacted,  limit  the 
transportation  by  agricultural  cooperatives  for  nonmembers  for  com¬ 
pensation  to  the  transportation  of  farm  products,  farm  supplies, 
or  other  farm-related  traffic.  In  effect,  this  amendment  would  codify 
the  decision  of  the  court  in  the  Northwest  case,  which  declared  that 
nonmember  forhire  traffic  by  a  cooperative  is  not  limited  as  to  com¬ 
modity  by  section  203(b)(5). 

We"thmk  that  the  ICC-proposed  amendment  is  inadequate.  We 
have  profoundly  considered  this  and  other  proposals  to  restrict  or 
limit  the  section  203(b)(5)  exemption,  and  have  proposed  to  Congress 
or  supported  a  number  of  such  amendments.  Unfortunately,  no  relief 
has  been  received.  We  are  now  firmly  of  the  opinion  that  the  only 
practical  way  to  hold  the  cooperative  exemption  and  its  enforcement 
within  bounds  is  to  permit  no  nonmember  forhire  business. 
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We  seek  legislative  relief  because  there  are  no  administrative 
remedies  available  to  us  in  this  situation.  So  long  as  the  Northwest 
decision  stands,  there  can  be  no  limit  on  the  type  of  commodities 
handled  by  the  cooperatives.  And  the  5-year  delay  in  restraining 
allegedly  illegal  operations  of  the  AT  A  of  Texas,  and  similar  cases, 
lends  little  encouragement  or  relief  to  affected  common  carriers. 

So  we  urge  the  enactment  of  remedial  legislation. 

(The  documents  attached  to  the  statement  follow:) 

Appendix  A 

[From  a  May  1967  issue  of  the  Wall  Street  Journal] 

Transportation  Directors 


We  are  an  Agricultural  Co-op  fully  qualified  under  the  recent  Northwest  deci¬ 
sion  to  haul  your  product  as  back-hauls  incident  to  our  business  of  hauling  perish¬ 
able  commodities  into  the  north.  If  you  have  loads  from  the  north  into  the 
southeast,  we  may  be  able  to  work  together  advantageously.  For  further  infor¬ 
mation  call,  or  write:  National  Growers’  Marketing  Association,  Route  No.  •  >, 
Farmers  Market,  Greenville,  South  Carolina,  Telephone  239-7609.  Greoge 
Dumit,  General  Manager,  Kenneth  Moody,  Dispatcher. 


United  Agricultural  Transportation  Association 

of  America  Marketing  Co-Op, 

Lynwood ,  Calif. 

At  Last  a  Break  Through  on  High  Freight  Rates 
Attention:  Traffic  Manager. 

Dear  Sir:  “Supreme  Court  sanctions  co-op  backhauls”.  The  Ninth  Circuit  Court 
of  Appeals  in  the  Northwest  Co-op  v.  ICC  case.  The  decision  of  that  court  was 
that  co-ops  could  back-haul  regulated  goods  if  it  was  necessary  to  their  operation 
This  means  that  if  a  co-op  has  a  rig  in  Chicago  and  it  can't  get  an  exempt  load 
right  away,  it  can  pick  up  anything  and  return  home  rather  than  return  empty. 
And,  the  co-op  can  do  it  without  ICC  authority  of  any  kind.  The  only  limitation 
is  that  more  than  half  of  the  co-op’s  business  must  be  in  farm-related  goods. 

The  above  is  now  the  law  of  the  United  States!  Co-ops  can  do  exactly  as  we 
have  stated.  The  Supreme  Court  turned  thumbs  down  on  the  ICC  and  the  Justice 
Department  who  had  wanted  the  Court  to  rule  in  their  favor.  And,  the  Supreme 
Court  made  its  one  sentence  decision  in  a  record  three  days! 

We  are  allowed  to  haul  49%  of  our  total  freight  fro  non-members  which  we 
need  to  get  our  trucks  back  from  the  east,  as  we  haul  from  the  W  est  Coast  to  the 
East  Coast  for  our  members.  Our  members  are  all  farmers  and  ranchers. 

We  have  ample  insurance  for  your  protection.  All  of  our  equipment  are  late 
model  trucks  and  our  Vans  are  40'  in  volume.  As  per  the  Bill  quoted  above, 
we  can  haul  any  type  of  freight  coming  back  from  the  East  Coast,  and  set  our 

We  are  most  anxious  to  be  of  service  to  you.  I  have  personally  been  in  and  also 
associated  with,  the  freight  business  for  the  past  20  years,  both  in  produce  ana 
dry  freight.  Please  feel  free  to  call  our  office  or  drop  us  a  line  tor  any  kind  ot 
additional  information  on  rates  etc. 

Cordially  vours,  TT  ,  r 

Howard  Mecom, 

General  Manager. 


Appendix  B 

A  BILL  To  clarify  the  exemption  of  agricultural  cooperatives  under  the  Interstate  Commerce  Act 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled ,  That  the  semicolon  after  ‘  defined  m  suosection 
(5)  of  section  203(b)  be  changed  to  a  colon,  and  the  following  language  added: 
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“Provided,  That  notwithstanding  any  other  provision  of  law,  such  motor 
vehicles  are  used  exclusively  in  the  transportation  by  any  such  cooperative  or 
federation,  of  commodities  (1)  owned  by  the  cooperative  association  or  federation; 

(2)  transported  for  members,  for  compensation  or  otherwise,  to  be  used  in,  or 
necessary  for,  or  produced  by,  farming  operations  when  transported  to  or  from 
farmers  'or  agricultural  cooperatives;  or  (3)  exempt  under  subsection  (b)  hereof. 

Mr.  Pinkney.  Now,  Mr.  Chairman,  one  final  word.  Mr.  Harman- 
son  has  proposed  a  new  bill  here,  and  I  comment  on  it  about  as  follows: 

If  the  Northwest  decision  is  allowed  to  stand  as  the  law  of  the  land, 
which  we  hope  this  Congress  will  not  permit,  then  some  of  Mr. 
Harmanson’s  proposals  might  have  salutary  effect.  But  we  are  still 
in  fundamental  disagreement  with  the  proposal.  We  believe  the  effect 
of  the  Northwest  decision  is  wrong. 

I  am  not  on  this  point  arguing  that  the  decision  is  legally  wrong— 
although  I  personally  believe  that  also  to  be  true  but  we  think 
the  effect  of  it  is  wrong  and  not  in  the  interest  of  maintaining  a  sound 
and  adequate  public  transportation  system,  and  should  be  corrected 
by  Congress  regardless  of  whether  the  decision  is  legally  sound  or  not. 

’  The  co-op  proposal  would  give  congressional  sanction  to  the  ^ 
Northwest  decision.  We  cannot  agree  to  go  along  with  that  concept. 

The  issue  here  is  whether  co-ops  should  be  permitted  to  haul  general 
commodities  for  the  general  public,  nonmembers,  in  any  degree.  We 
have  firmly  concluded  that  such  transportation  should  not  be  pei- 
mitted  at  all. 

Thank  you. 

Senator  Lausche.  Senator  Pearson.  . 

Senator  Pearson.  Your  proposal  would  very  severely  limit  the 
co-ops,  would  it  not? 

Mr.  Pinkney.  It  would. 

Senator  Pearson.  I  read  in  your  statement  they  would  only  be 
permitted  to  haul  that  identical  type  of  traffic  that  they  haul  them¬ 
selves.  And  if  I  interpret  this  right,  they  could  only  have  a  load  back 
if  it  was  coming  back  to  their  own  cooperative  itself.  Is  that  right? 

Mr.  Pinkney.  Let  me  try  to  restate  it,  Senator  Pearson.  We 
would  say  that  the  co-op  itself  can  transport  its  own  merchandise,  as 
in  the  case  of  any  other  private  carrier,  whether  that  be  television  sets 
or  barbed  wire  or  dishwashers  or  whatever  that  might  be  that  the  co-op 
happened  to  be  dealing  in. 

Additionally,  it  could  transport  for  hire  for  its  members  farm  supplies,  { 

farm  produce,  farm-related  traffic.  And  we  define  that  as  being  traffic 
which  is  actually  going  to  be  used  in  the  production  of  agriculture  or  is 
necessary  for  the  production  of  agriculture  or  is  the  product  of 
agriculture. 

In  other  words,  we  would  say  that  the  co-op  may  engage  m  the  tor- 
hire  transportation  business  for  its  members  and  bring  back  to  the 
farm — plows,  tractors,  seed,  anything  that  is  going  to  be  used  in  the 
production  of  agriculture. 

It  could  transport  out  from  the  farm  that  which  was,  of  course, 
produced  on  the  farm,  but  it  could  not  go  out  and  transport  anything 
for  the  general  public  in  any  degree  under  our  proposal. 

Senator  Pearson.  Now,  let  me  put  to  you  an  example.  Co-op  A 
produces  seed  and  fertilizer,  and  they  ship  out  seed  and  fertilizer. 
Now,  as  I  read  the  proposed  bill  and  also  your  statement,  I  interpret 
this  to  mean  that  they  could  only  bring  back  feed  and  fertilizer  and 
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only  bring  it  back  to  the  co-op  from  which  they  made  the  shipment 
out. 

Mr.  Pinkney.  That  was  not  the  intention.  The  intent  would  be 
that  they  could  haul  out  from  the  co-op  the  feed,  the  fertilizer,  what¬ 
ever  the  co-op  was  producing.  Coming  back  they  could  bring  back 
to  the  co-op  or  to  a  farm  these  other  commodities. 

Senator  Pearson.  So  they  coidd  come  back  with  any  general  farm 
classified  load  and  bring  it  back  not  only  to  the  co-op  shipping  out 
but  to  any  farm  point  or  distribution  point? 

Mr.  Pinkney.  Farmer-member;  yes. 

Senator  Pearson.  Well,  why  would  you  make  it  more  restrictive 

than  S.  752?  _  _  ... 

Mr.  Pinkney.  In  S.  752,  first,  we  think  S.  752  is  defective  in  the 
definition,  in  that  that  language  is  extremely  loose — farm-related 
traffic.  What  does  it  mean? 

The  courts  have  been  extremely  liberal  in  interpreting  that  sort  of 
thing.  And,  furthermore,  it  does  not  limit  the — well,  let’s  assume  that 
roofing  is  considered  to  be  farm-related  traffic.  That  bill  would  not 
prevent  a  co-op  from  going  out  and  picking  up  from  a  non-member,  a 
manufacturer  of  roofing,  roofing  material,  and  bringing  it  back  to  the 
local  hardware  store  for  sale. 

We  have  sought  to  stop  that  by  making  one  of  the  points  be  the 
farm  itself  or  the  cooperative  itself  either  outbound  or  inbound. 

We  think  that  it  is  far  too  loose  and  would  not  solve  the  problem. 

We  think  the  problem  would  continue  under  that  definition. 

I  do  not  think  it  would  help.  I  don’t  think  there  is  any  doubt  about 
that.  Because  it  would  certainly  stop  the  transportation,  it  would 
seem  to  me,  of  munitions  for  Uncle  Sam  by  co-ops. 

Senator  Pearson.  You  made  reference  to  a  growing  number  ot 
illegal  carriers  or  phony  co-ops.  That  was  made  in  a  general  way. 
Could  you  amplify  that  and  document  it  in  any  way? 

Mr.  Pinkney.  Mr.  Pearson,  yes.  We  did  last  year  on  the  record 
on  this  same  subject,  and  the  witnesses  who  Mil  follow  me  this  morn¬ 
ing,  several  operating  witnesses,  I  think  will  give  you  examples  of  the 
thing  we  are  talking  about. 

Last  year  I  made  mention  in  my  testimony  of  the  so-called  A 1 A  ol 
Texas.  That  has  been  one  of  the  main  sore  spots  in  the  area.  We  con¬ 
tend,  and  so  does  the  Interstate  Commerce  Commission,  it  is  not  a 
bone  fide  farm  co-op.  It  has  widespread  operations. all  over  the  United 
States.  It  is  one  of  the  co-ops  now  hauling  munitions  for  Uncle  Sam 
as  a  farmer  cooperative. 

That  is  the  most  notorious  example  in  our  judgment  of  a  so-called 
phony  farm  co-op.  There  are  many  others. 

Senator  Pearson.  We  talked  this  morning  about  cases  where 
co-ops  have  hauled  or  transported  goods  out  and  then  brought  back 
another  type  as  permitted  under  the  Northwest  case,  or  brought  back 
another  type  of  produce  or  a  load.  Do  you  know  of  any  cases  whei  e 
co-ops  have  gone  out  with  a  different  type  load  and  come  back  with 
farm  items  or  brought  back  co-op  items?  .  .  . 

Mr.  Pinkney.  I  know  of  no  cases  involving  the  big,  nationally 
known  farmer  cooperative  organizations.  We  know  of  many  cases  in 
the  type  of  co-ops  such  as  the  one  I  mentioned  a  moment  ago,  AIA 
of  Texas.  They  are  moving  both  ways,  in  all  directions. 

Senator  Pearson.  Going  out  as  well  as  coming  back? 
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Mr.  Pinkney.  Going  out  as  well  as  coming  back. 

Senator  Pearson.  One  of  the  legs  has  got  to  be  co-op  business, 
hasn’t  it? 

Mr.  Pinkney.  You  say  one? 

Senator  Pearson.  Either  out  or  back  it  has  got  to  be  co-op,  hasn’t 
it? 

Mr.  Pinkney.  Not  necessarily.  Not  if  the  organization  during  the 
hauling  is  not  a  bona  fide  farm  co-op  as  judged  by  the  Agricultural 
Marketing  Act,  which  has  certain  limitations.  Mr.  Harmanson,  I  think, 
listed  them  in  the  back  of  his  testimony — -the  limitations.  Each 
member  to  have  only  one  vote.  He  must  be  engaged  in  farm-related 
activities.  Things  of  that  sort. 

So,  in  answer  to  your  question,  there  might  or  might  not  be  a  legiti¬ 
mate  farmer  co-op  in  one  direction. 

Senator  Pearson.  Thank  you. 

Senator  Lattsche.  Mr.  Pinkney,  I  would  like  to  set  forth  for  the 
record  the  comparative  situation  with  respect  to  the  three  proposals 
that  are  pending  before  us. 

One  is  your  proposal  which  would  restore  the  law  to  its  status  as  it 
existed  before  the  Northwest  decision. 

Mr.  Pinkney.  Yes;  it  would  do  that  and  a  little  bit  more. 

Senator  Lausche.  In  what  respect  would  it  do  a  little  bit  more? 

Mr.  Pinkney.  Because  even  prior  to  the  Northwest  decision  the 
Commission  was  permitting  the  transportation  of  farm-related  traffic, 
so-called,  for  nonmembers.  And  our  proposal  would  stop  that. 

Senator  Lausche.  And  you  make  your  proposal  primarily  on  the 
basis  that  it  is  necessary  to  preserve  a  sound  transportation  system 
and  that  if  one  method  of  carrying  cargo  is  regulated  that  other 
methods  should  not  be  exempted  unless  there  is  sound  and  strong 
reason  supporting  it? 

Mr.  Pinkney.  Yes  sir. 

Senator  Lausche.  Your  proposal  is  that  the  Congress  declare, 
notwithstanding  any  other  provision  of  law,  such  motor  vehicles — - 
that  is,  motor  vehicles  of  cooperatives — 

are  used  exclusively  in  the  transportation  by  any  such  cooperative  or  federation, 
of  commodities  (1)  owned  by  the  cooperative  association  or  federation;  (2)  trans¬ 
ported  for  members,  for  compensation  or  otherwise,  to  be  used  in,  or  necessary  for, 
or  produced  by,  farming  operation  when  transported  to  or  from  farmers  or  agri¬ 
cultural  cooperatives;  or  (3)  exempt  under  subsection  (6)  hereof. 

That  would  limit  the  right  to  be  exempt  only  with  respect  to  those 
articles  that  are  actually  in  the  farm  industry. 

Mr.  Pinkney.  Right. 

Senator  Lausche.  Now,  the  proposal  of  the  National  Council  of 
Farmer  Cooperatives  is  that  the  Northwest  decision  be  fully  approved 
subject  to  certain  refinements  in  the  law  which  Mr.  Harmanson  sug¬ 
gests  will  make  more  clear  the  purpose  of  the  decision  and  the  law.  Is 
that  correct? 

Mr.  Pinkney.  Yes,  sir.  That,  as  I  understand  his  proposal,  is 
correct. 

I  might  say  that  I  do  not  agree  that  that  would  be  a  controllable 
situation,  as  he  seems  to  think.  I  still  think  we  would  have  a  vast 
amount  of  confusion,  and  enforcement  would  be  extremely  difficult, 
even  with  the  provisions  he  suggests.  I  think  they  might  help  some. 

Senator  Lausche.  All  right.  So  you  have  at  the  extremes  your 
proposal  to  reject  the  Northwest  decision,  the  National  Council  of 
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Farmer  Cooperatives’  proposal  to  adopt  the  Northwest  decision,  and 
S.  752,  which  is  primarily  pending  before  the  committee,  which  is  very 
brief  and  I  want  to  read  it  into  the  record : 

To  amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify  this 
exemption  with  respect  to  transportation  performed  by  agricultural  cooperative 
associations  for  nonmembers. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  at  the  end  of  section  203(b)(5)  of  the  Inter¬ 
state  Commerce  Act  delete  the  semi-colon  and  add  the  following  language,  but 
in  transportation  for  non-members  for  conpensation  only  when  those  vehicles  are 
being  used  in  the  transportation  of  farm  products,  farm  supplies,  or  other  farm- 
related  traffic. 

This  is  what  is  proposed  as  the  mean  between  the  two  extremes 
that  have  been  offered. 

Now,  I  ask  you  this  question,  Mr.  Pinkney. 

The  Commission’s  proposal  that  the  exemption  be  limited  to  the 
transportation  of  farm  products,  farm  supplies — if  there  were  not 
included  the  words  “or  other  farm-related  traffic,”  would  that  meet 
with  what  you  are  suggesting? 

Mr.  Pinkney.  Not  quite,  Senator.  The  problem  here  is  that  the 
limitation  the  Commission  seeks  is  only  for  nonmember  traffic.  The 
transportation  co-op  could  still  transport  anything  for  members, 
and  that  has  casued  a  great  deal  of  the  trouble  back  through  the 
recent  years. 

Senator  Lausche.  If  there  were  a  period  put  in  the  place  of  the 
comma  after  the  word  “supplies,” - 

Mr.  Pinkney.  I  just  don’t  know.  I  do  think  that  that  would  be 
a  little  bit  narrow  to  just  say  farm  products  and  farm  supplies,  be¬ 
cause  there  might  be  other - 

Senator  Lausche.  That  would  be  too  narrow?  ; 

Mr.  Pinkney.  I  believe  it  would  be  too  narrow.  And  we  don  t 
attempt  to  do  that  in  our  amendment.  That  is,  we  recognize  that 
there  is  farm-related  traffic  other  than  farm  products  and  farm  sup¬ 
plies.  But,  of  course,  we  would  limit  that  transportation  just  to 
transportation  for  members  and  to  or  from  farms  or  co-ops. 

Senator  Lausche.  Now,  you  are  opposing  this  golden  mean  pro¬ 
posal,  if  I  may  put  it  that  way,  offered  by  the  Commission.  Why  do 

you  do  so?  ...  , 

Mr.  Pinkney.  We  do  not  think  it  will  adequately  solve  the  prob¬ 
lem.  We  think  this  problem  should  be  cured  once  and  for  all  by  rather 
drastic  surgery,  and  we  think  this  is  just  partly  solving  the  problem. 

Senator  Lausche.  Your  have  set  forth  your  views  in  your  paper. 

Mr.  Pinkney.  Yes,  sir. 

Senator  Lausche.  I  understand  that. 

Is  there  anything  you  desire  to  offer,  Mr.  Ivinnaird? 

Mr.  Kinnaird.  Yes,  sir;  Mr.  Chairman.  I  would  like  to  briefly  sup- 
plement  one  of  the  points  that  Mr.  Pinkney  has  made. 

Perhaps  you  will  recall  during  the  1966  hearings  several  of  the  wit¬ 
nesses  testified  that  in  essence  that  the  nonmember  for  hire  transporta- 
tion  business  of  the  cooperatives  was  essentially  of  a  de  minimus 
nature.  The  Department  of  Agriculture  came  in  with  a  study.  And  as 
I  recall,  it  was  dated  about  1963  or  1964.  ,  , 

And  you,  Mr.  Chairman,  very  appropriately  asked  if  there  had  been 
any  data  or  if  there  was  any  data  available  subsequent  to  the  court  s 
decision  in  the  Northwest  case.  And  at  that  time  it  was  not  available. 
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Now,  we  understand  that  the  Department  of  Agriculture  has  been 
undertaking  such  a  study.  We  hope  that  it  will  be  made  available  to 
this  subcommittee  during  the  course  of  these  hearings. 

We  just  want  to  make  two  points  in  reference  to  this  study  if  it 
is  brought  before  you. 

Senator  Lausche.  What  department  is  making  the  study? 

Mr.  Kinnaird.  It  is  my  understanding,  sir,  that  the  Department 
of  Agriculture  has  made  such  a  study. 

Senator  Lausche.  Do  you  have  any  doubt  but  that  it  will  be  sub¬ 
mitted  to  us  if  it  has  been  made? 

Mr,  Kinnaird.  I  don’t  know  how  to  evaluate  the  word  “doubt,” 
Senator.  The  list  of  witnesses  to  date  does  not  show  the  Department 
of  Agriculture  as  planning  to  participate,  so  I  don’t  know,  sir. 

Senator  Lausche.  Well,  if  they  have  made  a  study,  the  committee 
ought  to  be  informed  about  the  results  of  that. 

Mr.  Kinnaird.  Yes  sir. 

I  just  have  two  things  to  tell  the  Senator  about  it.  One  is  that,  as 
you  will  recall,  the  inherent  nature  of  the  problem  is  such  that  it  really 
doesn’t  lend  itself  to  an  accurate  analysis  through  the  medium  of  a 
study,  because  basically  there  are  two  major  types  of  agricultural 
cooperatives  performing  nonmember  for-hire  transportation.  One  is 
the  bona  fide  type,  the  type  that  belongs  to  Mr.  Harmanson’s  Council 
of  Agricultural  Cooperatives,  and  the  other  type  is  the  illegal  fellow 
who  hides  behind  the  court’s  holding  in  the  Northwest  case  to  engage 
in  illegal  for-hire  transportation. 

Now,  seemingly,  the  group  that  Mr.  Harmanson  represents  should 
be  easy  to  find.  But,  unfortunately,  that  isn’t  the  case.  The  Depart¬ 
ment  of  Agriculture  does  not  have  a  complete  list  of  all  the  bona  fide 
agricultural  cooperatives. 

There  is  no  law,  rule,  or  regulation  requiring  them  to  have  it. 

And  I  say  this  with  due  respect  to  the  Department  of  Agriculture 
and  the  Farmer  Cooperative  Service,  for  I  have  been  familiar  for  some 
time  with  the  excellence  of  their  work,  and  particularly  their  agri¬ 
cultural  statistics. 

Now,  you  heard  Chairman  Tucker  earlier  this  morning  say  that  he 
didn’t  have  such  statistics.  The  ICC  has  no  jurisdiction.  The  203(b)(5) 
exemption  works  in  such  manner  that  there  is  no  reporting  require¬ 
ment. 

So  I  first  want  to  point  out  that  we  don’t  think  any  study  or  survey 
by  the  Department  of  Agriculture  will  include  the  operations  of  the 
illegal  entrepreneur,  because  those  people  are  just  not  known  to  the 
Department  of  Agriculture. 

Therefore,  it  is  neither  proper  nor  accurate  to  evaluate  the  situation 
on  the  basis  of  the  transportation  activities  of  only  a  portion  of  the 
bona  fide  cooperatives  that  are  known  to  the  Department  of  Agri¬ 
culture. 

Now,  second,  keeping  in  mind  this  basic  distinction  between  these 
two  types  of  co-ops,  and  this  allegation  in  the  previous  testimony  that 
the  whole  subject  was  of  de  minimis  nature,  we  in  the  regulated 
trucking  industry  could  not  help  but  be  puzzled  by  what  we  call  the 
vigor  of  the  opposition  to  remedial  legislation. 

Could  it  be  that  the  nonmember  for-hire  transportation  business 
by  co-ops  of  both  types  was  truly  of  a  substantial  rather  than  a  de 
minimis  nature?  Or  did  the  bona  fide  co-ops  merely  wish  to  protect  and 
secure  a  windfall  that  was  created  by  the  Northwest  decision. 
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In  an  effort  to  solve  this  riddle,  the  Department  of  Research  and 
Transport  Economics,  of  the  American  Trucking  Associations, 
conducted  an  informal  survey  by  sending  a  questionnaire  to  a  number 
of  regulated  motor  common  carriers — particularly,  Senator,  carriers 
other  than  those  who  had  testified  on  S.  1729.  _  . 

The  result  of  our  informal  survey  to  date  — and  it  isn’t  complete;  it 
was  started  just  a  few  weeks  ago— shows  four  points. 

One,  that  regulated  motor  carriers  are  losing  a  substantial  volume 
of  traffic  to  agricultural  cooperatives — traffic  which  would  otherwise 
be  handled  by  either  a  regulated  motor  common  carrier  or  by  the 

railroads.  .  .  . 

Two,  that  the  situation  is  nationwide,  that  it  is  not  restricted  to  any 

geographic  area  of  the  United  States. 

In  order  to  illustrate  this,  we  prepared  a  map,  and  this  map  shows 
the  location  of  the  principal  office  of  a  number  of  the  surveyed  carriers. 

I  don’t  say  all  of  those  surveyed,  but  a  portion  of  those  who  have 
reported  competition  with  cooperatives.  We  reproduced  this  map, 
and  it  is  filed  as  appendix  A  to  my  statement. 

%  The  third  point  is  that  the  nature  of  the  freight  being  transported 
bv  the  cooperatives  varies  widely  as  to  the  types  of  commodities,  and 
the  major  portion  of  such  traffic  is  not  farm  related  in  any  manner. 
We  have  a  list  of  those  commodities  as  appendix  B. 

1  noticed  this  morning  reference  was  made  to  beer,  and  I  don  t  have 
beer  on  the  list,  so  we  will  just  add  beer,  because  I  don’t  think  beer  is 
a  farm-related  commodity  either,  Senator. 

But  anyway,  the  fourth  and  final  point,  sir,  is  that  our  survey 
shows ’that  this  problem  is  growing  both  as  to  the  number  of  coopera¬ 
tives  involved  and  as  to  geographic  distribution. 

I  want  it  to  be  understood  that  ours  is  not  a  survey  of  the  entire 
motor  carrier  industry.  And  in  this  respect,  Senator,  it  resembles  the 
farmer  cooperative  survey,  because  that  wasn’t  a  survey  of  all  the 

bona  fide  co-ops.  .  .  ,  , 

Now,  since  our  survey  was  not  a' scientific  sample,  we  ciicl  not  at¬ 
tempt  to  project  its  results  to  represent  the  total  universe.  Estimates 
of  the  volume  of  traffic  involved  are  not  given,  for  the  rea-son  that  such 
volumes  are  difficult  to  determine,  especially  when  it  is  traffic  that 
was  not  transported  due  to  its  loss  to  a  competing  cooperative. 

From  this  survey  and  from  additional  facts  that  will  be  brought  to 
%  your  attention  by  subsequent  carrier  witnesses,  we  conclude  that  the 
problem  is  not  of  the  de  minimis  nature  as  was  alleged  last  year  at  the 

hearing  and  alluded  to  earlier  today. 

However,  from  the  standpoint  of  the  overall  public  interest  remedial 
action  bv  the  Congress  is  warranted  regardless  of  whether  the  actual 
volume  of  nonmember  non-farm-related  traffic  be  large  or  small  at 
this  moment.  Because,  as  we  all  know,  a  cancerous  growth  should  not 
be  allowed  to  continue  or  to  spread. 

That  is  what  I  have  to  say,  sir.  „  x  , 

Senator  Lausche.  Mr.  Kinnaird,  your  full  statement  will  be 

printed  in  the  record. 

Mr.  Kinnaird.  Thank  you,  Senator. 

(The  prepared  statement,  with  attachments,  follows:) 
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Statement  of  John  M.  Kinnaird,  Special  Counsel,  American  Trucking 

Associations,  Inc. 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  John  M.  Kinnaird 
and  I  am  Special  Counsel,  American  Trucking  Associations,  Inc.,  1616  P  Street, 
N.W.,  Washington,  D.C. 

I  want  to  supplement  briefly  one  area  of  the  testimony  of  Mr.  Pinkney.  As  you 
may  recall,  during  the  course  of  the  1966  hearings  on  S.  1729,  several  witnesses 
testified  in  essence  that  the  non-member  for-hire  transportation  business  con¬ 
ducted  by  agricultural  cooperatives  was  essentially  of  a  de  minimus  nature.  To 
support  this  contention,  reference  was  made  to  a  1963  study  by  the  Department 
of  Agriculture  entitled  “Motortruck  Operations  of  Farmer  Cooperatives.”  At  that 
time,  Mr.  Chairman,  you  asked  if  similar  figures  were  available  reflecting  the 
situation  subsequent  to  the  Northwest  decision  (1965).  Such  figures  were  not  avail¬ 
able  but  a  witness  for  the  Department  of  Agriculture  stated  that  the  Department 
was  at  that  time  prepared  to  undertake  a  further  survey.  We  have  been  informed 
that  the  survey  has  been  completed  and  the  information  will  probably  be  available 
during  the  course  of  these  hearings.  It  is  in  anticipation  of  this  occurrence,  and 
also  in  order  that  the  Subcommittee  be  placed  in  a  position  to  properly  evaluate 
the  findings  of  the  study,  that  I  bring  the  following  to  your  attention: 

1.  The  inherent  nature  of  the  problem  is  such  that  it  does  not  lend  itself  to 
accurate  analysis  through  the  medium  of  a  study  similar  to  that  conducted  by 
the  Department  of  Agriculture  in  1963.  Basically,  there  are  two  major  types  of 
agricultural  cooperatives  performing  non-member  for-hire  transportation.  One 
type  is  the  bona  fide  cooperative  which  desires  to  avail  itself  of  the  court's  deci¬ 
sion  in  the  Northwest  case  and  lawfully  transport  non-member  for-hire  traffic.  The 
other  type  is  the  illegal  operator  who  purports  to  be  a  bona  fide  cooperative  but 
who  actually  hides  behind  such  a  facade  to  render  a  transportation  service  which 
is  exempt  from  ICC  authority  by  virtue  of  the  Northwest  decision.  Seemingly,  the 
first  type,  that  of  the  bona  fide  cooperative,  should  be  easy  to  locate  for  a  survey 
of  their  trucking  operations,  both  member  and  non-member.  Unfortunately,  this 
is  not  the  situation.  There  is  no  agency  of  the  Federal  Government,  including  the 
Department  of  Agriculture  and  the  Interstate  Commerce  Commission,  that  can 
furnish  complete,  clear  and  accurate  information  as  to  the  motor  truck  operations 
of  all  agricultural  cooperatives.  I  say  this  with  due  respect  to  the  Department  of 
Agriculture  and  the  Farmer  Cooperative  Service  for  I  have  been  familiar  for  some 
time  with  the  excellence  of  their  work  and  particularly  their  agricultural  statistics. 

The  ICC  does  not  have  the  information  for  the  primary  reason  that  under  the 
203(b)(5)  exemption,  such  transportation  activities  are  exempt  from  ICC  juris¬ 
diction  and  thus  agricultural  cooperatives  are  not  required  to  report  to  that 
agency.  The  Department  of  Agriculture  does  not  have  the  information  because 
there  is  no  law,  rule  or  regulation  requiring  the  maintenance  of  what  may  be 
termed  an  official  list  of  all  agricultural  cooperatives.  It  is  true  that  the  Depart¬ 
ment  of  Agriculture  has  a  mailing  list  of  cooperatives  and  that  in  all  probability, 
such  mailing  list  includes  a  majority  of  the  cooperatives.  But  it  does  not  include 
all  of  them,  and  it  is  extremely  doubtful  whether  it  includes  those  transportation 
cooperatives  referred  to  above  as  the  second  type,  i.e.,  those  illegal  operators 
hiding  behind  a  facade  of  the  203(b)(5)  exemption.  It  is  this  group  that,  in  our 
opinion,  constitutes  the  majority  of  the  cooperative  associations  that  are  primarily 
making  substantial  inroads  into  the  traffic  which  would  otherwise  be  hauled  by 
regulated  carriers.  We  don’t  think  that  any  study  or  survey  by  the  Department 
of  Agriculture  includes  this  segment  for  the  reason  that  such  cooperatives  are 
not  known  to  the  Department  of  Agriculture.  Thus,  it  is  neither  proper  nor 
accurate  to  evaluate  the  situation  on  the  basis  of  the  transportation  activities  of 
that  portion  of  the  bona  fide  cooperatives  that  are  known  to  the  Department  of 
Agriculture. 

2.  Keeping  in  mind  the  distinction  between  these  two  basic  types  of  agricultural 
cooperatives  and  the  testimony  of  the  Department  of  Agriculture  witnesses  in 
the  1966  hearings  that  the  non-member  for-hire  transportation  activity  of  the 
bonafide  cooperatives  was  de  minimus,  the  regulated  trucking  industry  could  not 
help  but  be  puzzled  by  the  vigor  of  the  opposition  to  remedial  legislation.  Could 
it  be  that  the  non-member  for-hire  transportation  business  by  the  co-ops  of  both 
types  was  truly  of  a  substantial  rather  than  a  de  minimus  nature?  Or,  did  the  bona 
fide  co-ops  merely  wish  to  protect  and  secure  a  windfall  created  by  the  Northwest 
decision?  In  an  effort  to  solve  this  riddle,  the  Department  of  Besearch  and  Trans¬ 
port  Economics  of  the  American  Trucking  Associations  conducted  an  informal 
survey  by  sending  a  questionnaire  to  a  number  of  regulated  motor  carriers,  particu- 
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larly  carriers  other  than  those  who  testified  at  the  S.  1729  hearings.  The  result  of 
the  survey  clearly  indicated  the  following: 

a.  That  regulated  motor  carriers  are  losing  a  substantial  volume  of  traffic  to 
agricultural  cooperatives, — traffic  which  would  otherwise  be  handled  by  regulated 
common  carriers; 

b.  That  the  situation  is  nationwide,  not  restricted  to  any  specific  geographic 
area  of  the  United  States.  In  order  to  illustrate  this,  we  have  prepared  a  map 
showing  the  location  of  the  principal  office  of  a  number  of  the  surveyed  carriers 
who  reported  co-op  competition.  A  copy  of  this  map  is  filed  as  Appendix  A  to  this 
statement; 

c.  That  the  nature  of  the  freight  being  transported  by  the  cooperatives  varies 
widely  as  to  types  of  commodities  and  the  major  portion  of  such  traffic  was  not 
farm-related  in  any  manner.  A  list  of  such  commodities  is  attached  to  this  state¬ 
ment  and  marked  Appendix  B ;  and 

d.  That  our  survey  shows  that  the  problem  is  growing,  both  as  to  the  number 
of  cooperatives  involved,  and  as  to  geographic  distribution. 

I  want  it  to  be  understood,  Mr.  Chairman,  that  ours  was  not  a  survey  of  the 
entire  motor  carrier  industry.  In  this  respect,  of  course,  it  resembles  the  Farmer 
Cooperative  Service  survey.  Since  our  survey  was  not  a  scientific  sample  we  did 
not  attempt  to  project  its  results  to  represent  the  total  universe.  Estimates  of 
volume  of  traffic  involved  are  not  given  for  the  reason  that  such  volumes  are 
difficult  to  determine,  especially  when  it  is  traffic  that  was  not  transported  due  to 
its  loss  to  a  competing  cooperative. 

From  this  survey  and  from  additional  facts  that  will  be  brought  to  your  atten¬ 
tion  by  our  carrier  witnesses,  we  conclude  that  the  problem  is  not  of  the  de 
minimus  nature  as  alleged. 

However,  from  the  standpoint  of  the  overall  public  interest,  remedial  action  by 
the  Congress  is  warranted  regardless  of  whether  the  actual  volume  of  non-member, 
non-far in  related  traffic  be  large  or  small  at  this  moment.  Cancerous  growths  should 
not  be  allowed  to  continue  or  to  spread. 
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Represents  carrier  location 

Number  represents  number  of 
carriers  in  each  location 


Appendix  B 

LIST  OF  COMMODITIES  REPORTED  LOST  TO  CO-OP  COMPETITION 


Milk  food  (Metrecal) 

Frozen  concentrates 
Meat 

Canned  juices 
Canned  goods 
Frozen  foods 

Frozen  fruits  &  vegetables 
Frozen  potatoes 
Foodstuffs 
Sugar 

Fiberboard  boxes 
Veneer 

Industrial  machinery 

Hardware 

Tropical  plants 

General  commodities 

Machinery 

Implements 

Oil 

Tires 

Grease 

Batteries 

Accessories 

Brake  linings  &  clutch  facings 


Petroleum  products 
Bulk  gasoline 
Propane 
Steel 

Steel  tubing 
Copper  conduit  &  cable 
Rubber  products 
Asbestos  products 
Plastic  articles 
Glass 

Scoured  wool 

Rugs  &  carpeting 

Twine 

Shoes 

Washers 

Refrigerators 

Dryers 

Air  conditioners 

Electrical  appliances 

Castings 

Printed  matter 

Books 

Jet  starters 

Toilet  preparations 


GOVERNMENT  BUSINESS 


Steel  pallets 
Steel  revetments 
Cartridges 
Cartridge  clips 
Small  arms 
Smoke  bombs 
Projectile  parts 
Wing  tanks 


Explosives  class  C 
Life  rafts 

Military  impediments 
Small  arms  ammunition 
Tents 
Helium  gas 
Steel  shot 

Miscellaneous  Government  traffic 


Senator  Lausche.  Thank  you  very  much,  Mr.  Kinnaird. 

You  divide  cooperatives  into  two  categories.  The  major  portion  of 
them  being  legitimate  in  their  objective.  There  is,  however,  a  smaller 
number  which  you  put  in  the  outside  category  that  are  attempting  to 
hold  themselves  out  as  cooperatives  to  procure  the  exemption,  but 
in  fact  are  separated  from  the  general  principle  and  philosophy  of  a 
true  cooperative. 

Mr.  Kinnaird.  Yes,  sir:  only  I  don’t  say  they  are  the  smaller  group. 

Based  upon  my  experience  of  the  past  several  years,  that  if  you 
compare  the  two  groups,  I  would  say  that  the  number  of  bona  fide 
agricultural  co-ops  who  decide  to  handle  nonmember  for-hire  traffic  is 
much  smaller  than  these  illegal  fly-by-night  entrepreneurs. 

I  think  the  illegal  fellows  are  in  the  majority. 

Just  like  the  advertisement  or  letter  that  Mr.  Tucker  had  and  that 
Mr.  Pinkney  pointed  out.  Those  things  occur  all  the  time. 

Senator  Lausche.  Let’s  assume  for  the  purpose  of  my  question  that 
the  committee  will  recommend  the  Commission’s  proposal  as  distin¬ 
guished  from  that  made  by  Mr.  Pinkney  and  that  made  by  Mr. 
Harmanson,  but  that  the  committee  will  conclude  that  there  must  be  a 
more  effective  instrumentality  given  to  the  Commission  to  ferret  out 
this  secondary  class  that  you  mentioned.  .  .  f 

Are  you  of  the  same  opinion  as  Mr.  Pinkney  that  the  inclusion  of 
Mr.  Harmanson’s  proposal  would  be  helpful? 
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Mr.  Kinnaird.  It  would  be  helpful,  but  it  would  be  a  mere  minor 
step  to  the  solution  of  the  problem. 

We  have  been  fighting — when  I  say  “we,”  when  I  testified  previously 
I  was  representing  the  Committee  on  Transportation  Practices — we 
have  been  fighting  illegal  agricultural  cooperatives  for  a  number  of 
years. 

The  major  problem  is  getting  evidence  and  then  going  to  court. 

All  Mr.  Harmanson’s  proposal  would  do  would  be  to  let  the  Inter¬ 
state  Commerce  Commission  investigator  get  into  the  office  and  start 
checking  the  files  to  get  the  evidence.  And  then,  as  the  Senator  well 
knows,  it  is  a  long  way  from  the  courthouse  door  to  a  final  cease-and- 
desist  order  or  Federal  injunction. 

This  ATA  of  Texas  case,  for  example,  has  been  pending  before  the 
Commission  and  the  courts  for  5  or  6  years. 

No,  sir,  I  belong  to  the  school  that  believes  that  an  agricultural  co¬ 
operative  should  be  taken  completely  out  of  the  nonmember  for-hire 
transportation  business,  and  that  such  an  approach  is  going  to  be  the 
only  proper  solution  to  the  problem. 

Senator  Lausche.  The  only  solution  to  the  general  transportation 
responsibility  of  the  country? 

Mr.  Kinnaird.  Yes  sir,  insofar  as  this  problem  is  concerned. 

If  you  really  wanted  to  cure  a  whole  lot  of  them,  you  would  take  all 
the  exemptions  out  of  the  Interstate  Commerce  Act. 

Senator  Lausche.  I  have  in  my  hand  a  letter  dated  July  24, 
addressed  to  the  Honorable  Warren  G.  Magnuson,  chairman  of  this 
Committee  on  Commerce. 

It  is  written  by  the  Department  of  Defense  and  signed  by  Stanley 
R.  Resor,  Secretary  of  the  Army. 

Mr.  Sender  has  already  read  the  letter.  I  have  not.  So  will  you  ask 
the  questions  that  are  pertinent  to  it? 

Mr.  Sender.  This  letter  was  received  a  few  minutes  ago  by  the 
committee.  It  states  the  conclusions  of  the  Secretary  of  the  Army,  and 
I  will  read  a  couple  of  paragraphs : 

To  deprive  the  Department  of  the  use  of  the  transportation  facilities  of  bona 
fide  farm  cooperatives  would  deprive  it  of  one  of  the  alternatives  management 
presently  possesses  to  foster  competition  for  military  traffic. 

Skipping  a  few  paragraphs,  it  then  states: 

For  the  foregoing  reasons,  the  Department  of  Defense  recommends  against  the 
enactment  of  S.  752.  The  enactment  of  the  bill  would  remove  an  effective  element 
of  price  and  service  competition  and  thus  deprive  the  Department  of  Defense 
of  a  source  of  efficient  and  low-cost  transportation  for  freight  shipments.  As  a 
result,  budgetary  requirements  of  the  Department  of  Defense  would  be  increased. 

The  concluding  sentence  reads: 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  Administra¬ 
tion’s  program  there  is  no  objection  to  the  presentation  of  this  report  for  the 
consideration  of  the  committee. 

Do  you  have  any  comment  on  this? 

Mr.  Pinkney.  I  totally  disagree  with  the  concept  that  the  Depart¬ 
ment  of  Defense  expresses  there. 

The  Department  of  Defense  now,  as  we  testified  here  some  weeks 
ago,  has  section  22,  and  it  makes  efficient  use  of  section  22  in  getting 
low  freight  rates. 

The  Department  of  Defense  also  depends  on  the  regulated  carriers, 
motor  and  rail  as  well  as  the  others,  to  meet  the  growing  defense  needs 
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of  this  country.  And  this  step  that  it  is  taking  here  is  definitely  a  step 
which  can  only  result  in  the  weakening  of  the  public  transportation 
system,  which  is  a  system  upon  which  it  can  and  must  rely.  _ 

It  cannot  rely  upon  farmer  cooperatives.  They  have  no  obligation  to 
haul  for  anybody.  They  do  it  only  as  a  cutrate  proposition.  And  the 
Department  of  Defense  is  using  them  apparently  just  for  that  purpose. 

I  think  it  is  very,  very  poor  economy. 

And  I  am  as  much  interested  in  the  Defense  budget  as  anyone.  I  am 
as  much  interested  in  the  defense  of  this  country  as  anyone.  But  I  do 
not  subscribe  to  this  type  of  tactic  by  one  of  our  Government’s  depart¬ 
ments  in  weakening  the  transportation  system  of  this  country. 

Senator  Lausche.  Mr.  Kinnaird?  .  . 

Mr.  Kinnaird.  I  agree  thoroughly.  I  recall  the  Cuban  crisis.  We 
were  shipping  everything  we  could  to  Florida.  We  knew  where  all  the 
railroads  were.  We  knew  where  most  of  the  regulated  motor  common 
carriers  were.  But  you  start  looking  for  some  fly-by-night  type  agri¬ 
cultural  co-op,  it  was  a  real  tough  problem. 

Senator  Lausche.  I  am  just  trying  to  reason  out  this  statement, 

and  I  read  it  again : 

The  enactment  of  the  bill  would  remove  an  effective  element  of  price  and 
service  competition. 

Now,  then,  this  expresses  the  judgment  that  competition  is  essential 
for  the  proper  service  of  the  Department  of  Defense.  If  competition  is 
essential,  does  the  Department  of  Defense  go  so  far  as  to  say  that  the 
truckers  and  the  railroads  should  also  be  removed  from  regulation  so 
that  there  will  be  a  full  gamut  of  competition? 

Mr.  Pinkney.  That  would  be  a  logical  conclusion  it  would  seem  to 

Senator  Lausche.  Is  there  anything  further  you  desire  to  say? 

Mr.  Kinnaird.  Thank  you  very  much. 

Mr.  Pinkney.  Thank  you. 

Senator  Lausche.  The  next  witness  is  Don  Lawrence,  executi\  e 
secretary  of  the  Committee  on  Transportation  Practices. 

Mr.  Lawrence,  your  statement  will  be  fully  printed  in  the  recoicl. 
Now,  you  may  proceed  to  read  it  verbatim,  or  you  can  discuss  the 
highlights  and  emphasize  them  as  you  see  them. 

STATEMENT  OF  DON  LAWRENCE,  EXECUTIVE  SECRETARY,  COM¬ 
MITTEE  ON  TRANSPORTATION  PRACTICES 

Mr.  Lawrence.  Being  rather  new  here,  Senator,  I  think  I  had 
better  stick  to  my  prepared  text. 

Senator  Lausche.  Go  ahead. 

Mr.  Lawrence.  My  name  is  Don  Lawrence.  I  am  executive  secre¬ 
tary  of  the  Committee  on  Transportation  Practices  (CO IP)  with 

offices  in  Washington,  D.C.  .  .  „  .  ,  ,  , 

COTP  is  a  joint  activity  of  three  major  associations  of  the  regulated 
motor  common  carrier  industry — the  Common  Carrier-Irregu  ai 
Route,  the  National  Motor  Freight  Traffic  Association  and  the 
Regular  Common  Carrier  Conference — plus  many  of  the  motor 
carrier  rate  bureaus  throughout  the  country. 

COTP  is  concerned  with  the  elimination  of  illegal  surface  transpor¬ 
tation.  Our  job  is  to  focus  attention  upon  those  who  flagrantly  violate 
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the  Interstate  Commerce  Act  by  transporting  property  of  others  for 
compensation  without  appropriate  authority  and  to  cooperate  with 
the  various  State  regulatory  commissions  in  the  enforcement  of  Public 
Law  89-170,  the  “Gray  Area  Law.” 

I  am  here  to  support  the  position  stated  by  Mr.  James  F.  Pinkney 
of  the  American  Trucking  Associations,  and  to  discuss  with  you  the 
particular  problems  of  the  State  enforcement  officers  as  they  relate  to 
motor  truck  transportation  by  so-called  “exempt”  agricultural 
cooperatives.  _  ■ 

I  speak  from  personal  experience  embracing  many  years  of  regula¬ 
tory  and  safety  work.  Prior  to  March  1  of  this  year,  when  I  joined 
CCiTP,  I  servecl  for  8  years  (1959-67)  as  director  and  chief  law  enforce¬ 
ment  officer  of  the  motor  carrier  division  of  the  Georgia  Public 
Service  Commission.  It  was  my  duty  to  enforce  Georgia’s  motor 
carrier  laws  at  the  asphalt  and  concrete  level,  as  well  as  in  the  State 
courts. 

1  also  served  for  4  years  (1962-66)  as  chairman  of  the  enforcement 
committee  of  the  National  Conference  of  State  Transportation  Spe¬ 
cialists  (NCSTS),  a  nationwide  organization  composed  of  the  rates,  ^ 
service,  and  enforcement  staff  personnel  of  all  the  50  State  regulatory 
commissions. 

I  hold  an  LL.B.  degree  and  have  spent  all  of  my  life  in  the  motor 
transportation  business,  starting  as  an  over-the-road  driver  of  trucks 
and  buses  after  my  release  from  the  Marine  Corps  following  the 
Second  World  War. 

A  while  ago  I  referred  to  State  enforcement  which  is  accomplished 
by  a  State  statute  requiring  the  registration  of  the  operating  authority 
of  interstate  motor  carriers.  Under  such  registration  acts,  the  State 
is  able  to  arrest  and  convict  immediately  those  truck  operators  using 
the  State’s  highways  without  first  having  registered  an  appropriate 
Interstate  Commerce  Commission  operating  authority  with  the  State 
commission.  Today  38  States  require  such  registration. 

The  question  of  whether  a  State  registration  act  constituted  a 
burden  on  interstate  commerce  was  laid  to  rest  when  the  89tli  Congress 
enacted  Public  Law  89-170,  a  bill  designed  to  eliminate  illegal  motor 
transportation  and  which  specifically  recognized  the  important 
role  the  States  must  play  in  the  maintenance  of  a  sound  common 
carrier  system  by  providing  for  (1)  uniform  standards  of  registration 
of  interstate  operating  authorities  with  the  several  States,  and  (2)  { 
for  joint  agreements  between  the  Federal  and  State  regulatory  com¬ 
missions  to  enhance  the  enforcement  of  both  State  and  Federal 
economic  regulations. 

Any  enforcement  measures  by  the  States,  as  contemplated  by 
the  Congress  when  enacting  Public  Law  89-170,  are  now  completely 
blunted  by  the  decision  in  the  Northwest  case  (which  you  have  already 
heard  so  much  about)  and  the  present  language  in  section  203(b)(6) 
of  the  Interstate  Commerce  Act.  Indeed,  this  decision  has  spawned  a 
new  “gray  area”  of  transportation  as  witnessed  by  the  increase  in 
applications  by  agricultural  cooperatives  to  the  States  for  permits  to 
operate  over  their  highways  since  August  1965,  when  the  Ninth 
Circuit  handed  down  the  Northwest  decision. 

Let  us  consider  the  State’s  position  for  a  moment.  Imagine  yourself 
as  the  State  enforcement  officer.  You  have  a  State  registration  act 
that  you  are  sworn  to  enforce.  You  know  that  before  you  issue  a 
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permit  authorizing  the  use  of  your  State’s  highways,  the  interstate 
motor  carrier  must  file  with  your  commission  a  copy  of  an  appropriate 
authority  issued  by  the  Interstate  Commerce  Commission. 

This  is  fine— until  you  come  to  those  carriers  claiming  to  operate 
under  one  of  the  10  partial  exemptions  contained  in  section  203(b)  of 
the  Interstate  Commerce  Act.  Here  now  is  the  “gray  area  ’  as  far 
as  you,  the  State  officer  are  concerned. 

You  then  examined  those  10  partial  exemptions  and  conclude  that 
nine  of  them  are  readily  enforceable  by  your  officers  because  they  are 
limited  to  specifically  described  commodities  (such  as  the  agn- 
cultural  commodity  exemption  in  section  203(b)(6),  or  they  are 
defined  by  geographic  area  (such  as  the  Commercial  Zone  exemption 
in  section  203(b)(8)). 

A  State  officer,  in  order  to  effect  an  arrest,  must  make  an  on-the- 
spot  decision  as  to  whether  or  not  the  transportation  being  per¬ 
formed  at  the  time  he  stops  the  vehicle  is  within  one  of  these 
partial  exemptions  in  the  Interstate  Commerce  Act.  _ 

If  it  is  not,  and  the  carrier  has  no  registered  authority  with  the 
State,  he  arrests.  If  it  falls  within  one  of  the  exemptions,  be  allows 

the  vehicle  to  proceed.  .  .  . 

This  is  determined  very  simply  with  those  exemptions  containing 
specific  limitations,  and  this  was  true  with  the  exemption  in  section 
203(b)(5)  when,  under  the  doctrine  of  Machinery  Haulers  v.  Agri¬ 
cultural  Commodity  Service,  86  M.C.C.  5,  agricultural  cooperatives 
were  limited  to  the  transportation,  for  nonmembers,  of  commodities 
“functionally  related”  to  the  business  of  farming. 

It  has  now  become  obvious  to  all  State  enforcement  officers  that 
the  interpretation  of  the  Agricultural  Marketing  Act  of  1929  as 
amended  and  section  203(b)(5)  of  the  Interstate  Commerce  Act  as 
laid  down  by  the  Ninth  Circuit  Court  in  Northwest  has  precluded 
them  from  making  any  charge  without  an  extended  formal  investiga¬ 
tion  or  administrative  proceeding  which  is  beyond  their  power  to 

conduct.  .  , 

Every  State  commission  is  necessarily  bound  by  its  own  State 
borders.  Certainly  a  Georgia  enforcement  officer  cannot  go  to  Cali¬ 
fornia  or  Texas  or  Wisconsin  to  make  an  investigation  of  the  trans¬ 
portation  operations  of  a  cooperative  domiciled  in  one  of  those  States. 

Consider  for  a  moment  what  the  State  officer  must  determine 
when  he  stops  the  vehicfe  of  an  agricultural  cooperative. . 

Is  the  agricultural  cooperative  bona  fide  in  the  first  instance  in 
conformity  with  the  standards  set  forth  in  the  Agricultural  Maiketing 
Act?  Or  is  it  a  phony  seeking  to  perform  a  forhire  transportation 
service  without  benefit  of  certification  from  the  ICC?  .  . 

Does  the  load  of  general  commodities  or  beer  or  steel  that  is  being 
hauled  exceed  the  so-called  50  percent  business  criteria? 

Is  this  transportation  really  incidental  and  necessary  as  defined  in 

til©  OVtJb'WCSt  CB.S6? 

Is  the  transportation  being  performed  for  a  member  or  nonmember? 

Is  the  vehicle  actually  controlled  and  operated  by  the  cooperative 
as  set  forth  in  section  203(b)(5)  of  the  Interstate  Commerce  Act. 

Do  you  see  now  the  impossibility  of  the  task  of  a  State  regulatory 

commission  enforcement  officer?  ,  ,  , 

The  enforcement  officers  are  dedicated  men  who  want  to  snoulclei 
the  responsibility  the  laws-- -8^3  I  might  say  the  Congress  of  the 
United  States — -have  placed  on  them  with  Public  Law  89-170. 
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Now,  their  hands  are  tied  by  a  mish-mash  of  incidental  and  neces¬ 
sary;  of  economically  feasible;  of  50  percent  business  criteria  and 
other  language  used  by  the  courts  in  construing  the  Agricultural 
Marketing  Act  and  the  section  203(b)(5)  exemption  in  the  Interstate 
Commerce  Act. 

These  men  are  looking  to  the  Congress  to  clarify  this  situation  by 
enacting  legislation  showing  a  clear  and  unambiguous  intent  to 
control  the  forhire  activities  of  agricultural  cooperatives  and  to  slam 
the  door  against  those  who  would  use  this  exemption  as  a  cover  to 
perform  illegal  transportation  services  to  the  detriment  of  the  regu¬ 
lated  common  carrier  system  of  this  country. 

Let  me  now  quote  just  a  few  of  the  letters  which  I  have  received 
from  State  enforcement  officers  concerning  the  transportation  activities 
■of  agricultural  cooperatives. 

They  are  attached  in  the  back  here,  and  I  might  read  the  first  one 
from  your  own  home  State  of  Ohio,  from  Arthur  W.  Bishop,  super¬ 
intendent,  motor  transportation,  Ohio  Public  Utilities  Commission. 

Senator  Lausche.  How  did  you  just  happen  to  find  that? 

Mr.  Lawrence.  As  a  matter  of  fact.  Senator,  it  was  the  second  one 
that  came  to  my  office. 

Senator  Lausche.  All  right.  Proceed. 

Mr.  Lawrence.  Mr.  Bishop  says: 

The  Northwest  decision  encourages  illegal  transportation  in  interstate  com¬ 
merce.  It  has  been  our  experience  in  Ohio  that  the  transportation  of  property  in 
interstate  commerce  by  motor  carriers  who  do  not  hold  interstate  operating 
authority  are  operating  through  Ohio  on  the  pretext  of  being  an  agricultural 
cooperative.  We  are  unable  to  determine  when  the  operation  is  legally  that  of  a 
cooperative.  We  write  an  inspection  report  on  each  such  vehicle  and  submit  a 
copy  to  the  Interstate  Commerce  Commission  for  any  action  they  deem  necessary. 

I  might  say  here  parenthetically  that  thereby  is  one  of  the  problems 
involved  here. 

Senator  Lausche.  Who  was  the  writer  of  that  letter? 

Mr.  Lawrence.  Mr.  Arthur  W.  Bishop,  superintendent,  motor 
transportation,  Ohio  Public  Utilities  Commission.  It  is  at  the  top  of 
the  attachment,  sir,  right  above  it. 

Senator  Lausche.  All  right. 

Mr.  Lawrence.  One  of  the  problems  we  have  with  the  agricultural 
co-op  is  that  they  can  operate  so  many  years,  as  Mr.  Kinnaird  pointed 
out  with  the  ATA  of  Texas,  before  actually  being  put  out  of  business. 
This  has  happened  in  several  of  the  instances. 

The  only  thing  I  can  think  of  is  maybe  what  Gerald  *  *  *  used  to 
say,  the  coach  at  Texas,  about  I  think  it  was  Texas  Christian,  which 
was  always  giving  him  such  a  bad  time.  He  said:  “They  are  a  lot  like 
a  cockroach.  It  isn’t  what  they  eat  and  carry  off.  It’s  what  they  fail 
in  and  mess  up  while  they’re  around.”  [Laughter.] 

Maybe  that  is  a  proper  description  of  some  of  these  agricultural 
cooperatives. 

The  next  one  there  is  from  Capt.  S.  R.  Wasson,  director  of  the 
motor  carrier  inspection  at  the  Indiana  State  police.  As  of  July  1  the 
enforcement  of  the  Motor  Carrier  Act  in  Indiana  goes  to  the  Public 
Service  Commission  of  Indiana,  but  for  the  past  10  years  the  State 
police  have  done  the  enforcement. 

Captain  Wesson  says: 

Since  August  1965,  the  Indiana  State  Police  have  not  taken  any  enforcement 
action  against  such  cooperatives  in  interstate  commerce  regardless  of  the  nature 
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of  the  transportation.  Prior  to  that  time,  we  restricted  transportation  for  hire  by 
agricultural  cooperatives  following  the  policy  and  decisions  of  the  Interstate 
Commerce  Commission.  It  has  always  been  difficult  to  prosecute  an  agricultural 
cooperative  for  operating  beyond  the  scope  of  their  exemption  because  of  the 
difference  of  opinions  of  the  courts  and  persons  well  versed  on  this  type  of  trans¬ 
portation  as  well  as  the  Agriculture  (sic)  Marketing  Act.  .  .  .  Since  the  Ninth 
Circuit  Court  of  Appeals  decision,  we  have  not  taken  any  enforcement  action 
against  any  such  cooperatives  and  all  pending  cases  were  dismissed. 

I  don’t  want  to  belabor  yon  with  all  these — — 

Senator  Lausche.  They  will  all  be  printed  in  the  record. 

Mr.  Lawrence.  I  would  like  to  read  just  one  more  if  I  could.  This 
is  from  Mr.  Turner  of  Michigan.  And  all  these  men  work  in  this  field 
day  in  and  day  out. 

Mr.  Paschal  Turner  is  chief  enforcement  officer  of  the  Michigan 
Public  Service  Commission,  and  he  refers  to  Public  Law  89-170, 
which  is  the  real  crux  in  this  problem.  I  think  that  the  enforcement 
measures  contemplated  by  you  people  when  you  passed  the  law  are 
completely  blunted  now.  He  says: 

I  don’t  believe  Public  Law  89-170  will  be  of  any  value  where  co-ops  are  con¬ 
cerned  for  two  reasons. 

(a)  It  is  impossible  at  the  time  an  officer  is  checking  a  vehicle,  owned  or  operated 
by  a  co-op,  to  determine  if  the  co-op  is  a  bona  fide  one  as  provided  for  by  the 
Agricultural  Marketing  Act. 

(b)  At  the  time  of  inspection  it  cannot  be  determined  if  the  commodity  being 
transported  is  in  excess  of  50  percent  of  the  transportation  service  for  non-members 
as  provided  for  in  the  Agricultural  Marketing  Act  and  now  supported  by  the 
courts  in  the  Northwest  decision. 

I  vdll  skip  some.  Lie  continues: 

I  am  sure  that  you  have  many  reasons  as  to  why  the  Northwest  decision  is 
detrimental  to  the  regulated  industry  so  I’ll  list  what  I  feel  are  the  strong  points. 

(1)  Regulated  carriers  are  forced  to  raise  transportation  charges  due  to 
revenue  siphoned  off  by  the  co-ops. 

(2)  A  cutback  in  service  by  the  regulated  carriers  to  off-route  points  and 
out-State  points. 

(3)  Regulated  carriers  no  longer  are  in  a  competitive  position.  It  is  un¬ 
reasonable  to  think  that  regulated  carriers  can  compete  with  those  not 
regulated. 

It  appears  the  Northwest  decision  has  authorized,  as  a  group,  all  of  the  agri¬ 
cultural  co-ops  to  engage  transportation  as  a  common  carrier  for  hire  without 
restrictions  or  regulations  and  without  proof  of  public  convenience  and  necessity 
as  would  be  required  by  the  ICC  if  an  application  had  been  filed. 

As  I  say,  there  are  others,  yet  I  think  they  are  all  in  about  the  same 
phase  and  on  the  same  point. 

As  the  Georgia  Public  Service  Commission  testified  last  year,  in 
urging  passage  of  similar  legislation,  immediate  action  by  Congress  is 
not  only  desirable  but  imperative.  It  has  been  our  experience  that  the 
longer  a  bogus  transportation  company  operates,  the  more  entrenched 
it  becomes  in  the  transportation  scheme  of  the  country  and  the  more 
difficult  it  becomes  to  halt  such  illegal  activities.  It  can  be  truly  said 
that  the  illegal  truck  operator  learns  from  his  mistakes  and  those  of 
others  in  the  same  field,  and,  therefore,  establishes  his  operation  in  a 
pattern  so  closely  paralleling  or  conforming  with  existing  exemptions 
in  the  law,  that  it  is  indeed  difficult  to  determine  when  he  has  stepped 
beyond  the  law. 

In  conclusion,  I  submit  that  the  interpretation  given  to  section 
203(b)(5)  of  the  Interstate  Commerce  Act  and  the  Agricultural 
Marketing  Act  by  the  court  in  the  Northwest  case  is  not  only  contrary 
to  the  intent  of  Congress  when  this  exemption  was  placed  on  the  In- 
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terstate  Commerce  Act  in  1935,  but,  also  it  is  so  complex  as  to  render 
its  limitations  completely  unenforceable. 

Thank  you. 

(The  attachments  to  the  statement  follow:) 

Arthur  W.  Bishop,  Superintendent,  Motor  Transportation,  Ohio  Public 

Utilities  Commission 

“The  Northwest  decision  encourages  illegal  transportation  in  interstate  com¬ 
merce.  It  has  been  our  experience  in  Ohio  that  the  transportation  of  property  in 
interstate  commerce  by  motor  carriers  who  do  not  hold  interstate  operating 
authority  are  operating  through  Ohio  on  the  pretext  of  being  an  agricultural 
cooperative.  We  are  unable  to  determine  when  the  operation  is  legally  that  of  a 
cooperative.  We  write  an  inspection  report  on  each  such  vehicle  and  submit  a 
copy  to  the  Interstate  Commerce  Commission  for  any  action  they  deem  necessary.” 

Capt.  S.  R.  Wasson,  Director,  Motor  Carrier  Inspection,  Indiana  State  Police 

“Since  August,  1965,  the  Indiana  State  Police  have  not  taken  any  enforcement 
action  against  such  cooperatives  in  interstate  commerce  regardless  of  the  nature 
of  the  transportation.  Prior  to  that  time,  we  restricted  transportation  for  hire  by 
agricultural  cooperatives  following  the  policy  and  decisions  of  the  Interstate 
Commerce  Commission.  It  has  always  been  difficult  to  prosecute  an  agricultural 
cooperative  for  operating  beyond  the  scope  of  their  exemption  because  of  the 
difference  of  opinions  of  the  courts  and  persons  well  versed  on  this  type  of  trans¬ 
portation  as  well  as  the  Agriculture  [sic]  Marketing  Act.  .  .  .  Since  the  Ninth 
Circuit  Court  of  Appeals  decision,  we  have  not  taken  any  enforcement  action 
against  any  such  cooperatives  and  all  pending  cases  were  dismissed. 

Paschal  Turner,  Chief,  Enforcement  Section,  Michigan  Public  Service 

Commission 

“I  don’t  believe  P.L.  89-170  will  be  of  any  value  where  coops  are  concerned  for 
two  reasons. 

“(a)  It  is  impossible  at  the  time  an  Officer  is  checking  a  vehicle,  owned  or 
operated  by  a  coop,  to  determine  if  the  coop  is  a  bona  fide  one  as  provided  for  by 
the  Agricultural  Marketing  Act. 

“(b)  At  the  time  of  inspection  it  cannot  be  determined  if  the  commodity  being 
transported  is  in  excess  of  the  50%  of  the  transportation  service  for  nonmembers 
as  provided  for  in  the  Agricultural  Marketing  Act  and  now  supported  by  the 
courts  in  the  Northwest  decision. 

“We  have  since  the  Northwest  decision  passed  along  to  the  ICC  all  information 
pertaining  to  coops  operating  between  Michigan  and  other  states.  As  we  both 
know  this  is  a  lengthy  procedure  and  the  coop  being  investigated  may  cease  operat¬ 
ing  before  the  ICC  can  act.  In  the  interim  period,  however,  the  damage  to  the 
regulated  carriers  both  motor  and  rail  has  been  done. 

“I  am  sure  that  you  have  many  reasons  as  to  why  the  Northwest  decision  is 
detrimental  to  the  regulated  industry  so  I’ll  list  what  I  feel  are  the  strong  points. 

“(1)  Regulated  carriers  are  forced  to  raise  transportation  charges  due  to 
revenue  siphoned  off  by  the  co-ops. 

“(2)  A  cut  back  in  service  by  the  regulated  carriers  to  off-route  points  and 
out-state  points.  _  _  . 

“(3)  Regulated  carriers  no  longer  are  in  a  competitive  position.  It  is  un¬ 
reasonable  to  think  that  regulated  carriers  can  compete  with  those  not  regulated. 

“It  appears  the  Northwest  decision  has  authorized  as  a  group,  all  of  the  agri¬ 
cultural  co-ops  to  engage  transportation  as  a  common  carrier  for  hire  without 
restrictions  or  regulations  and  without  proof  of  public  convenience  and  necessity 
as  would  be  required  by  the  ICC  if  an  application  has  been  filed.” 

Rose  Sandoval,  Director,  Motor  Carrier  Division,  Arizona  Corporation 

Commission 

“Our  field  inspectors  find  it  most  difficult  to  enforce  our  laws  when  a  farm 
co-op  can  freely  solicit  non-exempt  traffic  all  over  the  United  States.  It  is  almost 
impossible  for  a  field  inspector  to  determine  if  such  traffic  does  not  exceed  the 
value  of  transportation  services  for  members  or  if  it  is  incidental  and  necessary 
to  its  hauling  of  farm  products  of  members.” 
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C.  R.  Openshaw,  Jr.,  Executive  Secretary,  State  of  Utah  Public  Service 

Commission 

“This  Commission  recognizes  the  serious  problems  created  from  unlawful 
interstate  trucking.  In  an  effort  to  provide  control  over  this  nature  of  violation 
the  Commission  staff  conducts  many  road  blockades.  One  of  the  problems  con¬ 
fronted  is  that  of  not  being  able  to  verify  suspicion  due  to  the  records  being  located 
out  of  state.  Public  Law  89-170  would  be  of  great  value  m  building  an  interstate 
violation  case.  Should  we  elect  to  conduct  an  investigation  of  an  agricultural 
cooperative,  apparently  we  would  not  be  able  to  call  upon  the  Interstate  bom¬ 
meree  Commission  for  assistance.  To  this  extent  the  court  ruling  will  adversely 
effect  the  intent  of  Public  Law  89-170.” 

Robert  A.  Powell,  Superintendent,  Motor  Transportation  Division, 

Iowa  Commerce  Commission 

“It  is  my  opinion  that  if  Congress  does  not  curtail  the  operations  of  Coopera¬ 
tives  that  many  of  the  small  legitimate  interstate  carriers  will  either  have  to 
form’ their  own  Cooperatives  or  cease  to  exist.  As  an  illustration,  we  have  an 
Iowa  based  transportation  company  operating  interstate  in  Iowa  since  i'IU.k 
The  authority  granted  him  by  the  Interstate  Commerce  Commission  is  limited 
in  both  an  area  and  commodity  basis.  His  attorney  called  at  this  office  last 
week  and  stated  that  the  transportation  company  was  contemplating  forming  a 
Cooperative  so  as  to  stay  in  business  and  he  sought  advice  as  to  how  this  Com¬ 
mission  would  react  to  such  an  operation.” 

R.  W.  Shirley,  Director,  Transportation  Division,  Idaho  Public 

Utilities  Commission 

“My  personal  opinion  on  agricultural  cooperatives  transporting  general  com¬ 
modities  for  non-members  is  that  it  may  ‘open  the  gates  insofar  as  any  effective 
economic  regulation  is  concerned,  and  this  can  weaken  the  ability  of  authorized 
general  commodity  carriers  to  function  effectively.  Long  distance  hauling  in  the 
west  produces  ‘bread  and  butter’  revenue  per  haul,  and  obviously  diversion  of  this 
traffic  to  agricultural  cooperatives  would  have  a  pronounced  adverse  effect. 

W.  K.  Waite,  Director,  Motor  Transportation  Department,  New 
Mexico  State  Corporation  Commission 

“New  Mexico  is  a  bridge  state  and  as  a  result  we  receive  applications  for 
registration  from  many  cooperatives.  The  largest  of  which  is  ATA  from  Ft.  Worth, 
Texas,  they  have  68  units  all  of  which  are  leased.  .  . 

“We  have  only  one  local  cooperative  that  is  headquarted  [sic]  in  Las  Cruces, 
New  Mexico  by  the  name  of  International  Marketing,  Inc.  They  have  started  on 
a  small  scale  and  have  done  the  ‘legal’  groundwork  of  recruiting  a  few  local 
farmers  as  members  in  order  to  get  into  their  intended  work  of  transporting 
everything  possible  without  obtaining  authority.  ,  T,  ■ 

“As  you  can  understand  we  are  in  the  position  of  issuing  a  Certificate  of  Kegis 
tration  to  any  cooperative  operating  in  interstate  commerce  uniess  we  can  prove 
that  the  operation  is  a  subterfuge.  The  Commission  has  follow  [sic]  the  policy, 
although  they  feel  most  of  these  operations  are  illegal,  that  the  ICC  should  take 
the  action  against  them.” 

Jos.  S.  A.  Giardina,  Director  of  Transportation,  Maryland  Public 

Service  Commission 

“I  can  only  agree  with  you  that  the  recent  decision  of  the  Ninth  Circuit  Court 
of  Appeals,  which  you  referred  to,  can  have  devastating  effects  on  regulated 
carriers,  and  will  prevent  the  full  effectiveness  of  state  enforcement  as  contem¬ 
plated  by  P.L.  89-170.” 

Maj.  C.  A.  Ryburn,  Jr.,  Director,  Enforcement  Division,  \ irginia  State 

Corporation  Commission 

“The  Commerce  Counsel  informs  me  he  has  had  two  inquiries  from  two  other 
alleded  [sic]  cooperatives  who  stated  they  were  gomg  to  operate  through  the 
State  of  Virginia.  These  were  Western  Cooperatives  We  feel,  however,  that  ff 
this  type  of  operation  is  continued,  it  will  grow  and  do  a  great  deal  of  damage  to 
the  regulated  carriers.” 
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David  O.  Benson,  Director,  Transportation  Rates  Division,  Georgia 

Public  Service  Commission 

“I  think  we  both  agree  that  there  can  be  no  effective  enforcement — State  or 
Federal — of  these  agricultural  cooperatives  unless  some  legislation  is  passed  over¬ 
turning  the  Northwestern  [sic]  decision.” 

Senator  Lausche.  Mr.  Lawrence,  will  you  please  identify  the 
character  of  your  membership  with  a  little  greater  detail,  please. 

Mr.  Lawrence.  The  membership  in  COTP? 

Senator  Lausche.  Yes. 

Mr.  Lawrence.  Yes,  sir.  These  are  three  American  Trucking  Asso¬ 
ciation  Conference  groups. 

The  common  carrier — irregular  route  group — I  don’t  know  what 
more  I  can  say  to  identify  these.  They  are  motor  carriers  operating 
over  irregular  routes.  I  don’t  know  how  much  further  I  can  go. 

The  National  Motor  Freight  Traffic  Association.  Some  of  the  mem¬ 
bers  that  would  be  a  member  of  the  Common  Carrier  Conference — 
irregular  route  would  also  belong  to  the  National  Motor  Freight 
Traffic  Association.  It  is  primarily  a  tariff  bureau  handling  rates  and 
tariffs  for  the  motor  carriers. 

And,  of  course,  the  ATA  Regular  Common  Carrier  Conference  in 
addition  is  a  motor  carrier  group  of  motor  carriers  operating  over 
regular  routes. 

And  there  are  several  motor  carrier  rate  bureaus  throughout  the 
country  that  also  contribute  to  COTP. 

Senator  Lausche.  How  large  is  your  membership? 

Mr.  Lawrence.  I  don’t  think  I  can  really  tell  you  the  exact  num¬ 
ber,  Senator.  There  are  20  rate  bureaus.  And  because  of  this  over¬ 
lapping  of  the  carriers  belonging  also  to  the  conference  and  to  the 
rate  bureau,  it  is  hard  to  tell  you  exactly  how  many  motor  carriers 
belong  to  it. 

I  am  not  trying  to  dodge  it.  I  just  really  don’t  have  the  exact  figures 
before  me. 

Senator  Lausche.  All  right.  Thanks  for  your  help. 

Now,  the  next  witness  is  Mr.  Gibson,  president  of  the  Midwest 
Coast  Transport,  Inc. 

Mr.  Gibson. 

STATEMENT  OF  D.  JACK  GIBSON,  PRESIDENT,  MIDWEST  COAST 

TRANSPORT,  INC. 

Mr.  Gibson.  Air.  Chairman,  my  name  is  D.  Jack  Gibson,  and  I  am 
president  of  Midwest  Coast  Transport,  Inc.,  Sioux  Falls,  S.  Dak. 

Midwest  Coast  Transport,  Inc.,  began  business  on  September  1, 
1951,  transporting  principally  meats  and  packinghouse  products  from 
the  Midwest  meatpacking  States  to  west  coast  destinations.  In  1957 
this  operation  was  expanded  to  serve  meatpackers  to  the  east  coast, 
and  we  are  authorized  as  an  irregular  route  common  carrier  of  specified 
commodities  to  transport  meats,  packinghouse  products,  frozen  foods, 
canned  goods,  foodstuffs. 

We  experienced  our  first  competition  from  so-called  farm  cooperative 
shipping  associations  in  1958.  Our  first  encounter  was  with  the  Agricul¬ 
ture  Commodity  Service,  an  Illinois  corporation.  The  principal  office 
was  Council  Bluffs,  Iowa,  with  a  Mr.  Robert  Crawford  as  agent  in 
charge.  Offices  were  operated  in  various  Midwest  locations  and  a 


principal  office  was  operated  at  Forth  Worth,  Tex.,  with  the  agent  in 
charge  being  a  Mr.  Jack  Cobb. 

I  believe  this  is  of  great  importance  since  it  was  the  same  Mr.  Jack 
Cobb  that  formulated  the  Agricultural  Transportation  Association, 
Inc.,  of  Texas,  at  Forth  Worth,  Tex.,  after  Agricultural  Transporta¬ 
tion  Association  of  Texas  began  operations  on  the  very  next  day  and 
is  still  continuing  to  operate  with  Mr.  Jack  Cobb  in  charge. 

The  same  type  of  operations  are  conducted  by  the  successor,  ATA 
of  Texas,  as  were  conducted  by  the  predecessor,  Agricultural  Com¬ 
modity  Services. 

Senator  Lausche.  May  I  interrupt  at  this  point? 

Mr.  Gibson.  Yes,  sir. 

Senator  Lausche.  Were  you  present  here  last  year? 

Mr.  Gibson.  Yes,  sir. 

Senator  Lausche.  And  is  this  group  or  this  subject  the  same  one 
that  we  discussed  last  year  where  a  cease  and  desist  order  was  issued 
to.  let’s  say,  X  and  on  the  same  day  or  the  following  day  Y  came  into 
existence  comprised  of  practically  the  same  financiers  and  operators? 

Mr.  Gibson.  Yes,  sir. 

Senator  Lausche.  I  see.  Proceed. 

Mr.  Gibson.  The  Interstate  Commerce  Commission  has  been  dili¬ 
gent  within  their  authority  to  attempt  to  control  the  psuedo  farm 
cooperatives.  On  December  18,  1963,  the  hearing  examiner  recom¬ 
mended  that  ATA  of  Texas  be  ordered  to  cease  and  desist  and  now- 
after  almost  4  years — no  final  decision  has  been  rendered,  and  this 
so-called  cooperative  is  still  operating  and  continuing  to  expand. 

I  would  also  like  to  call  to  the  attention  of  the  Chairman  and  this 
committee  another  cooperative  that  is  engaged  in  for-hire  transpor¬ 
tation.  To  the  best  of  my  knowledge,  the  Milk  Producers  Marketing 
Association  of  Kansas  City,  Kans.,  is  and  was  a  legitimate  farm  coop¬ 
erative  dealing  in  milk  and  dairy  products  in  Kansas  and  Missouri 
and  also  engaged  in  the  manufacture  of  cheese.  Since  the  Northwest 
decision,  which  has  been  previously  discussed,  this  cooperative  has 
engaged  in  full-scale  for-hire  carriage. 

Approximately  a  year  ago  when  testifying  before  this  committee, 
I  cited  the  new  services  of  Milk  Producers  Marketing  Association.  In 
the  past  year  their  operations  have  expanded.  I  am  certain  that  they 
average  three  or  four  loads  each  week  out  of  one  Midwest  origin, 
transporting  meats  and  packinghouse  products  to  California.  This  is 
all  traffic  formerly  handled  by  common  carriers.  My  company  has 
been  a  victim  in  this  erosion  of  regulated  meat  traffic  to  this  coopera¬ 
tive. 

It  is  most  interesting  to  note  that  the  equipment  utilized  under  the 
name  of  Milk  Producers  Marketing  Association  is  J  &  J  Truck  Leas¬ 
ing,  Inc.,  Kansas  City,  Mo.,  and  operates  with  a  simple  placard  desig¬ 
nating  the  Milk  Producers  as  the  carrier. 

Appendix  A  attached  is  a  listing  of  the  shipments  that  we  have 
actual  knowledge  and  witness  of  moving  by  Milk  Producers  Marketing 
Association  since  January  1,  1967.  We  have  confirmed  that  m  each 
instance  the  rate  is  quoted  from  20  to  25  cents  per  hundredweight 
below  existing  common  carrier  rates. 

Senator  Lausche.  What  do  you  contend  is  the  arrangement  be¬ 
tween  the  two — that  is,  between  the  Milk  Producers  Marketing 
Association  and  the  J  &  J  Truck  Leasing,  Inc.  ? 
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Mr.  Gibson.  The  majority  of  equipment  that  we  have  witnessed, 
sir,  has  been  equipment  that  has  been  just  picked  up  from  truck 
operators  and  placarded — namely,  J  &  J  Truck  Leasing — are  placarded 
under  the  name  of  Milk  Producers. 

Milk  Producers  has  nothing  to  do  other  than  the  placard  on  there. 

Senator  Lausche.  Well,  do  you  contend  that  it  is  mainly  an  opera¬ 
tion  of  the  J  &  J  Truck  Leasing,  Inc.? 

Mr.  Gibson.  Yes,  I  do. 

Senator  Lausche.  And  that  the  Milk  Producers  Marketing  Associa¬ 
tion  is  used  as  a  facade  to  indicate  that  it  is  a  cooperative? 

Mr.  Gibson.  Yes  sir,  and  lending  them  their  name. 

Senator  Lausche.  Proceed. 

Mr.  Gibson.  I  might  also  add  that  this  complete  list  along  with 
others  have  been  furnished  to  the  Interstate  Commerce  Commission 
of  all  of  the  shipments,  and  I  ask  that  this  appendix  be  printed  in  the 
record. 

Senator  Lausche.  It  will  be  so  printed. 

Mr.  Gibson.  I  wish  to  emphasize  that  while  these  observations 
cover  only  one  origin,  we  do  experience  competition  from  Milk  ( 
Producers  at  every  Midwest  packinghouse  origin. 

Furthermore,  within  the  past  month  we  have  been  advised  by  candy 
and  confectionery  shippers  in  the  Chicago  area  of  being  offered  services 
on  truckload  shipments  of  candy  from  Chicago  to  California  destina¬ 
tions  at  a  rate  35  per  hundredweight  lower  than  existing  common 
carrier  commodity  rates.  This  business  was  solicited  by  agents  O.  A. 
Olson  and  Cecil  Jenkins  of  the  Milk  Producers  Marketing  Association. 

The  transportation  of  truckloads  of  candy  certainly  cannot  be 
claimed  as  a  service  for  a  farm  member  of  a  cooperative. 

I  would  also  like  to  say  that  by  Mr.  Harmanson’s  proposal  the 
Milk  Producers  Marketing  Association  would  only  have  to  write  a 
letter  to  the  Interstate  Commerce  Commission  and  then  continue  to 
transport  these  meat  and  candy  shipments  legally. 

This  would  certainly  not  be  a  solution  to  the  problem  at  hand. 

I  have  cited  the  specific  instances  of  two  psuedo  farm  cooperatives 
but  do  wish  to  emphasize  that  we  must  compete  with  many  more, 
such  as  Midwest  Fruit  Cooperative  Association,  California  Marketing 
Cooperative  Association,  and  International  Marketing  Express,  to 
name  a  few. 

I  believe  there  are  many  reasons  why  these  pseudo  farm  cooperatives  j 
can  operate  at  a  lower  level  of  rates  than  common  carriers  and  thus 
attract  the  truckload  traffic  from  the  common  carriers,  and  I  would 
appreciate  this  committee  exploring  some  of  these  reasons. 

One  specific  area  is  safety  and  insurance.  As  a  common  carrier  we 
operate  under  rigid  rules  and  regulations  as  prescribed  by  the  Inter¬ 
state  Commerce  Commission  and  the  Department  of  Transportation. 

Our  vehicles  are  properly  maintained  and  inspected  regularly  to  meet 
the  safety  requirements. 

We  are  subjected  to  possible  revocation  of  operating  certificates  in 
the  event  we  are  not  in  compliance  with  these  prescribed  regulations. 

The  operation  of  farm  cooperatives,  since  they  do  not  come  under 
Interstate  Commerce  Commission  and  Department  of  Transportation 
regulations,  and  because  they  have  no  authority  that  can  be  attacked 
by  the  Interstate  Commerce  Commission,  the  Commission  then  is 
almost  powerless  in  supervising  the  cooperative’s  safety,  hours  of 
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service,  and  maintenance  of  vehicles.  Also,  as  a  common  carrier,  and 
mainly  as  a  protection  for  the  motoring  public,  we  are  required  to  file 
a  certificate  of  insurance  with  each  State  in  which  we  operate  and 
furthermore  carry  a  prescribed  minimum  of  insurance. 

Has  any  of  the  named  cooperatives  filed  such  certificates  of  insurance 
and  is  it  adequate? 

These  are  two  important  cost  items  to  the  common  carrier,  yet  our 
so-called  farm  cooperative  competition  does  not  have  to  meet  the  same 

standards.  . 

Much  emphasis  has  been  placed  on  highway  safety  m  the  past  z 
years  by  Congress,  and  here  is  an  area  that  I  personally  believe  has 
been  overlooked. 

I  fail  to  understand  how  the  Department  of  Transportation  can 
possibly  supervise  the  safety  regulations  of  a  pseudo  farm  cooperative 
when  they  are  powerless  to  presently  supervise  the  traffic  and  com¬ 
modities  transported  by  the  same  cooperatives.  .  . 

Additional  costs  are  incurred  by  common  carriers  m  the  proper 
maintenance  of  terminals  and  records  to  comply  with  the  laws. 
Pseudo  farm  cooperatives  are  known  to  release  their  vehicles  at 

destinations  and  the  drivers  secure  their  own  backhauls  . 

By  following  such  practices  it  appears  that,  it  would  be  impossible 
to  see  that  drivers  of  the  equipment  were  in  compliance  with  the 
hours  of  service  regulations  and  had  sufficient  rest  before  beginning 
another  cross-country  trip. 

Another  important  fact  is  that  in  providing  service  as  a  common 
carrier  we  do  and  must  serve  the  public  to  and  from  all  authorized 
points.  Our  company  performs  both  truckload  and  less-than-truckload 
protective  service  to  meet  the  public  needs.  However,  the  farm  cooper¬ 
atives  are  and  have  been  selective  in  their  traffic,  taking  particular 
care  to  serve  between  points  where  they  are  assured  of  an  immediate 
backhaul  and  thus  reduce  their  operating  expense.  In  fact,  they  solicit 
and  select  the  “cream  of  the  traffic,”  and  by  so  doing  place  an  addi¬ 
tional  burden  upon  the  regulated  common  carrier. 

We  do  not  have  any  objection  to  the  legitimate  farm  cooperative 
that  is  engaged  in  the  transportation  field  for  the  services  of  its  bona 
fide  farm  members,  and  where  such  transportation  services  are  neces¬ 
sary  to  the  business  of  the  bona  fide  farm  members. 

On  the  other  hand,  the  complete  violation  of  the  Interstate  bom¬ 
meree  Act  as  exercised  by  the  pseudo  farm  cooperative  will,  it  not 
controlled,  ruin  our  company  as  well  as  the  regulated  transportation 

Sy Since'  the  Northwest  decision,  the  revenues  of  Midwest  Coast 
Transport  have  decreased  annually,  and  I  am  sure  will  continue  to 
do  so  as  long  as  we  are  forced  to  compete  with  these  nonregulate 
types  of  operations  as  I  have  outlined. 

Thank  you,  Mr.  Chairman. 

(The  appendixes  to  the  statement  follow:) 

Appendix  A 

January  3.  1967:  Milk  Producers  Marketing  Association  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  prodi 

at  January S’l96?:'Milk  Producers  Marketing  Associaton,  Kansas  City,  Kansas. 
Destination,’  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 
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January  9,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

January  9,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

January  13,  1967:  Milk  Producers  Marketing  Association,  Kansas  City, 
Kansas.  Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Falls,  S.D. 

January  13,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

January  19,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

January  20,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

January  20,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

January  23,  1967:  Milk  Producers  Marketing  Association,  Kansas  City, 

Kansas.  Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Falls,  S.  D. 

January  27,  1967:  Milk  Producers  Marketing  Association,  Kansas  City, 

Kansas.  Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Falls,  S.D. 

January  30,  1967:  Milk  Producers  Marketing  Association,  Kansas  City, 

Kansas.  Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Falls,  S.D. 

February  3,  1967:  Milk  Producers  Marketing  Association,  Kansas  City, 

Kansas.  Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Falls,  S.D. 

February  6,  1967:  Milk  Producers  Marketing  Association,  Kansas'  City, 

Kansas.  Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Fall,  S.D. 

February  10,  1967:  Milk  Producers  Marketing  Association,  Kansas  City, 
Kansas.  Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Falls,  S.D. 

February  13,  1967:  Milk  Producers  Marketing  Association,  Kansas  City, 
Kansas.  Destinaton,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Falls,  S.D. 

February  17,  1967:  Milk  Producers  Marketing  Association,  Kansas  City, 
Kansas.  Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse 
products  at  Sioux  Falls,  S.D. 

March  3,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

March  13,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

March  27,  1967 :  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

March  31,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

March  31,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

April  3,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sious  Falls,  S.D. 

April  28,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 
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April  28,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

April  28,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

June  23,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

June  23,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

June  23,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

July  3,  1967:  Milk  Producers  Marketing  Association,  Kansas  City,  Kansas. 
Destination,  San  Francisco.  Observed  loading  Meats  and  Packinghouse  products 
at  Sioux  Falls,  S.D. 

Senator  Lausche.  Mr.  Gibson,  thanks  very  much  for  your  help. 
I  recall  you  being  here  last  year.  Is  there  anything  further  you  desire 
to  offer? 

Mr.  Gibson.  I  would  like  to  state  that  in  the  case  of  the  Milk 
Producers  Marketing  Association  I  would  like  to  perhaps  have  these 
dates  put  in  the  record. 

On  October  11,  1966,  by  order  of  the  Interstate  Commerce  Com¬ 
mission — at  that  time  Commissioner  Tucker  was  vice  chairman — 
Docket  MC-C-5299  was  “Milk  Producers  Marketing  Association 
Investigation  of  Operations.”  That  was  on  October  11,  1966.  The 
Commission  instituted  their  own  investigation  into  this  operation  of 
this  farm  cooperative. 

On  January  10,  1967,  this  was  referred  to  a  hearing  examiner  for 
hearing  on  the  6th  day  of  February  1967. 

That  was  later  by  order  of  March  21  changed  to  a  hearing  date  of 
April  13th. 

By  order  of  March  31,  1967,  that  hearing  on  April  13,  1967,  was 
postponed,  and  yet  today  they  haven’t  had  an  investigation  of  the 
operations  of  this  company. 

Senator  Lausche.  Thanks  very  much. 

The  next  witness  is  Mr.  Stoney  M.  Stubbs,  chairman  of  the  board, 
Frozen  Food  Express. 

You  may  proceed,  Mr.  Stubbs. 

STATEMENT  OF  STONEY  M.  STUBBS,  CHAIRMAN  OF  THE  BOARD, 
FROZEN  FOOD  EXPRESS,  DALLAS,  TEX. 

Mr.  Stubbs.  Thank  you,  Mr.  Chairman. 

My  name  is  Stoney  M.  Stubbs.  I  am  chairman  of  the  board  and 
chief  executive  officer  of  Frozen  Food  Express,  Inc.,  Dallas,  Tex., 
a  motor  common  carrier  operating  under  certificates  granted  by  the 
Interstate  Commerce  Commission. 

Our  company  specializes  in  the  transportation  of  perishable  food 
products  and  operates  generally  in  the  Southwest,  Midwest,  and 
western  part  of  the  United  States. 

My  company  is  a  Texas  corporation,  having  been  organized  under 
the  laws  of  the  State  of  Texas  in  1946  and  lias  been  engaging  in  its 
certificated  transportation  activities  since  that  time. 


I  am  also  president  of  the  Common  Carrier  Conference- — Irregular 
Route,  one  of  the  groups  supporting  COTP  as  was  previously  men¬ 
tioned,  and  appear  in  behalf  of  all  of  the  members  of  that  association 
in  connection  with  this  legislation.  Membership  of  this  association 
consists  of  550  truck  operators  from  various  sections  of  the  United 
States.  _ 

As  immediate  past  president  of  the  I  exas  Motor  transportation 
Association,  I  would  like  to  have  placed  in  the  record  at  this  time  a 
copy  of  a  recent  resolution  passed  by  the  board  of  directors  of  the 
Texas  Motor  Transportation  Association  bearing  on  the  transporta¬ 
tion  activities  of  agricultural  cooperatives. 

That  statement  is  attached  as  the  last  page  of  my  presentation. 

Senator  Lausche.  It  will  be  so  printed. 

Mr.  Stubbs.  Our  company  began  its  operation  in  interstate  com¬ 
merce  in  1948  and  since  that  time  up  until  January  1,  1962,  enjoyed 
a  steady  growth  in  operations  and  profitability.  In  1948  the  company 
for  the  first  time  reached  a  million  dollars  in  annual  volume,  and  the 
rate  of  growth  each  year  thereafter  was  approximately  20  percent. 

Our  truckload  volume  in  1960  was  $5,833,600;  in  1961,  $6,345,600; 
in  1962,  $6,237,500— a  decline;  in  1935,  $6,592,800;  in  1964,  $6,884,700; 
in  1965,  $6,548,400;  and  in  1966  another  decline,  $6,717,450. 

In  spite  of  the  economic  and  population  growth  in  the  area  our  com¬ 
pany  serves,  you  can  see  a  decline  in  truckload  volume  of  business 
handled  by  Frozen  Food  Express  in  the  years  1962  and  1965. 

This  is  attributed  to  the  activities  of  the  various  agricultural  co¬ 
operatives  engaged  in  the  transportation  of  commodities  for  other  than 
their  members  and,  in  particular,  the  transportation  activities  of 
illegally  organized  and  so-called  agricultural  cooperatives  which  are, 
in  fact,  nothing  more  than  transportation  companies  for  hire  without 
the  benefit  requirements  of  certificates  and  permits  from  the  Interstate 
Commerce  Commission  and  without  any  type  of  economic  regulation 
by  the  Interstate  Commerce  Commission. 

These  transportation  cooperatives  took  the  position  that  they  could 
operate  for  hire  in  interstate  commerce  without  the  necessity  for 
certificates  and  permits,  and  without  the  approval  and  regulation  of  the 
Interstate  Commerce  Commission,  and  they  proceeded  to  do  exactly 

that.  . 

Since  these  organizations  contended  that  they  could  engage  m  the 
transportation  of  products  for  hire,  they  were  able  to  negotiate  on  a 
daily  basis  for  their  services  with  the  shippers;  that  is,  shippers  who 
were  willing  to  take  the  chance  and  use  such  services.  The  result  insofar 
as  the  common  carriers  were  concerned  was  that  the  agricultural  co¬ 
operatives — the  legally  constituted  as  wrell  as  the  illegally  constituted 
co-ops — were  in  a  position  to  cream  the  more  desirable  traffic  offered 
by  the  shippers.  The  less  desirable  traffic  or  the  traffic  involving  empty 
miles  or  special  services  was  then  tendered  to  the  common  carriers. 
The  common  carriers  were  thus  placed  in  a  position,  since  they  were 
required  to  serve  the  public,  of  having  to.  serve  the  shippers  for  their 
less  desirable  traffic  without  the  opportunity  to  participate  in  the  bet¬ 
ter  grade  of  traffic. 

Without  regulation  of  the  prices  charged  for  services  there  was  more 
and  more  pressure  exerted  on  the  regulated  common  carriers  to  make 
concessions  to  enable  their  shippers  to  meet  this  competitive  price 
situation. 
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The  end  result  has  been  over  the  years  a  complete  disruption  of 
the  rate  structures  involving  the  movement,  for  example,  of  meat  and 
meat  products  from  the  Midwest  to  the  western  part  of  the  United 
States.  This  same  thing  has  happened  from  the  Midwest  to  other 
sections  of  the  United  States,  although  perhaps  not  to  the  degree  that 
it  has  to  the  west  coast. 

Our  company  would  have  been  unable  to  sustain  itself  economi¬ 
cally  during  this  particular  period  of  time  had  we  not  become  involved 
in  a  substantial  less-than-truekload  service  of  perishables.  Our  truck- 
load  operation  of  itself  would  not  have  sustained  our  economic  muscle 
in  the  face  of  the  inroads  made  by  the  cooperatives. 

For  example,  our  operating  ration  in  1965  was  92  percent  and  it 
declined  or  worsened  to  95.5  in  1966,  even  with  the  substantial 
contribution  of  our  less-than-truckload  operation. 

I  might  add  there,  sir,  that  the  co-ops  are  not  interested  in  this 
because  it  is  troublesome.  It  is  a  lot  of  work.  It  requires  terminals, 
a  lot  of  solicitation,  pickup  and  delivery  services  and  so  on.  They  do 
not  interest  themselves  in  this  particular  part  of  the  operation. 

I  reviewed  the  1966  Annual  Carrier  Reports,  which  is  a  financial 
reporting  service  on  the  Nation’s  leading  motor  carriers  and  noted 
that,  among  the  predominantly  perishable  carriers,  28  of  them  either 
lost  money  or  declined  in  profitability  from  1965  to  1966,  whereas 
only  13  were  able  to  show  a  slight  improvement  from  1965  to  1966. 
Bearing  in  mind  that  this  was  a  period  of  unprecedented  prosperity 
in  this  "country,  I  feel  this  is  to  a  degree  indicative  of  the  difficulties 
the  perishable  carriers  have  faced  with  the  inroads  made  by  the 
agricultural  cooperatives. 

It  is  not  the  intent  of  my  company,  nor  is  it  the  intention  of  the 
Common  Carrier  Conference — Irregular  Route,  to  in  any  way  restrict 
the  operation  of  a  properly  organized,  legitimate  agricultural  co¬ 
operative.  We  have  no  quarrel  with  the  legitimate  agricultural  coopera¬ 
tive  engaging  in  the  transportation  of  farm-related  commodities  and 
products  for  itself  and  its  members,  since  we  feel  that  in  effect  this  is 
similar  to  the  operation  of  trucks  by  any  other  business  corporation 
transporting  its  own  commodities. 

I  think  all  of  you  will  agree  that  if  a  private  carrier  is  not  authorized 
to  engage  in  transportation  for  hire  for  other  than  its  own  company, 
it  is  logical  that  an  agricultural  cooperative  association  should  not 
be  allowed  to  engage  in  transportation  for  hire  in  interstate  commerce 
for  other  than  its  own  members. 

I  would  like  to  emphasize  also  that  since  the  legitimately  organized 
agricultural  cooperative  enjoys  certain  Federal  income  tax  exemptions, 
it  is  even  more  logical  that  their  transportation  activities  be  limited 
to  (1)  commodities  handled  by  the  cooperative  and  (2)  farm-related 
traffic  for  its  members— with  the  understanding  that  such  transporta¬ 
tion  for  its  members  be  limited  to  traffic  to  be  used  in,  or  necessary 
for,  or  produced  by,  farming  operations  when  such  traffic  is  moving 
from  or  to  farmers  or  agricultural  cooperatives. 

We  feel  that  enforcement  activities  against  these  for-hire  trans¬ 
portation  companies  has  not  been  successful,  that  the  general  transpor¬ 
tion  policy  of  this  country  has  been  substantially  disrupted,  and  that 
the  economic  survival  of  many  motor  carriers  engaged  in  the  trans¬ 
portation  of  perishable  food  products  is  at  stake  if  these  agricultural 
transportation  cooperatives  are  allowed  to  continue. 
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For  these  reasons  we  support  this  legislation  to  insure  that  the 
agricultural  cooperative  engaged  hi  for-hire  transportation  is  properly 
constituted  and  legitimate  within  the  framework  of  this  legislation. 

Now,  Mr.  Chairman,  if  I  may,  I  want  to  make  a  personal  statement. 
This  has  nothing  to  do  with  the  trucking  industry  or  the  Irregular 
Route  Conference,  but  it’s  Stoney  Stubbs  and  Frozen  Food  Express. 

Senator  Lauscre.  Let  it  go. 

Mr.  Stubbs.  I  feel  if  Congress  is  unwilling  to  recognize  this  as  a 
major  transportation  problem  and  take  appropriate  legislative  steps 
to  correct  it,  the  Congress  should  require  the  Interstate  Commerce 
Commission  to  release  the  regulated  motor  common  carrier  industry 
from  its  restrictions  in  the  field  of  entry  and  economic  regulation  so 
that  such  regulated  carriers  as  choose  to  do  so  may  compete  with  the 
cooperatives  on  equal  terms. 

Thank  you. 

(The  resolution  referred  to  is  as  follows:) 

Resolution  by  the  Texas  Motor  Transportation  Association 

Whereas,  there  is  a  large  amount  of  illegal  transportation  of  property  in  inter¬ 
state  commerce;  and 

Whereas,  a  significant  portion  of  such  illegal  operations  are  camouflaged  as  the 
operations  of  farm  cooperatives;  and 

^  Whereas,  the  decision  of  the  Ninth  Circuit  Court  of  Appeals,  in  the  Northwest 
Co-op  case  has  greatly  expanded  the  commodities  which  can  be  transported  for 
non-members  by  bona  fide  farm  cooperatives; 

^  Now,  therefore,  Be  it  Resolved,  that  the  Board  of  Directors  of  the  Texas  Motor 
Transportation  Association,  meeting  in  annual  session  in  Houston,  Texas,  on  June 
23,  1966: 

(1)  Urges  the  Interstate  Commerce  Commission  and  all  state  transportation 
enforcement  agencies,  individually  and  cooperatively,  to  take  prompt  and 
decisive  action  to  expose  and  prosecute  illegal  truck  operations  masquerading 
as  those  of  farm  cooperatives; 

(2)  Urges  the  Interstate  Commerce  Commission  to  take  appropriate 
action  to  continue  to  enforce  its  long-standing  interpretation  that  non- 
member  hauling  by  farm  cooperatives  must  be  limited  to  farm-related 
commodities,  since  the  contrary  approach  taken  by  the  Ninth  Circuit  Court 
of  Appeals  in  the  Northwest  Co-op  case  had  not  been  approved  by  the  Supreme 
Court  of  the  United  States. 

(3)  Urges  the  organized  trucking  industry  to  take  steps  necessary  to  secure 
legislative  relief  from  the  decision  in  the  Northwest  Co-op  case,  and  pledges  its 
complete  cooperation  in  such  an  effort. 

Unanimously  adopted  by  the  Board  of  Directors,  Texas  Motor  Transportation 
Association,  June  23,  1966,  in  Annual  Session  at  Houston,  Texas. 

James  E.  Taylor, 

Executive  Director. 

Senator  Lauscre.  That  is,  you  subscribe  to  the  general  principle 
that  our  country  needs  a  sound  transportation  system - 

Mr.  Stubbs.  Yes,  sir. 

Senator  Lausche.  And  to  achieve  that  objective  it  is  necessary 
that  under  law  there  be  prohibited  cutthroat  pricing  and  pricing  that 
is  harmful  to  the  economy  of  the  general  consumer? 

Mr.  Stubbs.  Yes,  sir. 

1  also  think  that  the  little  guy  needs  some  protection  here. 

We  have  got  45  counties,  for  example,  in  the  State  of  Texas  that 
there  is  no  railroad  to,  there  is  nothing  but  trucks,  and  they  are 
regulated  trucks. 

Now,  the  co-ops  dou’t  go  out  to  these  little  towns. 

Senator  Lausche.  Whom  do  you  mean  by  the  ‘‘little  guy”  as  dis¬ 
tinguished  from  what  I  said — t lie  consumer? 
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Mr.  Stubs.  Well,  they  are  the  same  people.  Let’s  suppose  a  man  in 
Lubbock,  Tex.,  is  running  a  sporting  goods  store.  He  is  entitled  to 
have  a  truck  or  rail  service  for  commodities  he  ordered  as  is  General 
Electric. 

Senator  Lausche.  All  right. 

Now,  then,  as  I  understand,  in  these  final  remarks  you  made,  you 
take  the  position  that  if  you  are  going  to  remove  one  group  that 
engages  in  transportation  services  generally  or  in  a  limited  way,  then 
you  should  remove  regulation  from  all9 

"  Mr.  Stubbs.  If  the  carrier  should  so  choose  he  wanted  to  be  placed 

in  that  position.  .  .  „  ,  .  .  , 

Senator  Lausche.  Yes.  And,  that  is,  if  the  regulations  are  removed, 
then  competition  can  set  in  regardless  of  what  its  destructrv  e  end  might 
be,  and  after  the  destruction  has  come,  if  monopolies  are  the  result, 

that  that  should  be  tolerated?  .  _  _  .  x  ,,  , 

Mr.  Stubbs.  Then  you  would  have  to  go  right  back  to  the  regula- 


to 


go  right  back  to 


tion  again. 

Senator  Lausche.  That  is,  you  would  have 
regulation  to  eliminate  those  evils? 

Mr.  Stubbs.  Monopolies,  yes. 

Senator  Lausche.  Thanks,  Mr.  Stubbs. 

Mr.  Stubbs.  Thank  you,  sir.  ,  . 

Senator  Lausche.  We  have  one  more  witness,  Mr.  Watkins. 

Are  you  from  the  city  of  Washington  or  from  some  other  place.'’ 

Mr.  Watkins.  I  am  from  Atlanta,  Ga. 

Senator  Lausche.  And  you  would  like  to  present  your  paper 
today?  . 

Mr.  Watkins.  Yes,  if  you  will,  please.  , 

Senator  Lausche.  You  may  proceed.  Your  full  statement  may  be 
printed  in  the  record,  and  you  may  emphasize  what  you  believe  are 
the  main  points  of  your  presentation  orally. 


STATEMENT  OF  BILL  WATKINS,  PRESIDENT,  WATKINS  MOTOR 
LINES,  INC.,  LAKELAND.  FLA. 

Mr.  Watkins.  Thank  you.  . 

Mr.  Chairman,  I  am  from  Atlanta,  Ga.,  but  primarily  as  a  motor 

carrier,  I  operate  in  and  out  of  the  State  of  Florida.  _  . 

We  have  had  over  the  years  many  problems  plaguing  us  on  tins 
agricultural  exemption  of  one  kind  or  another. 

It  used  to  be  203(b)(6)  I  believe  it  was. 

When  the  courts  eroded  away  what  would  have  been  regulated 
carrier  traffic,  they  decided  that  many  items  were  farm  products. 
However,  most  recently,  this  agricultural  cooperative  has  been  the 
main  means  of  disrupting  traffic  to  and  from  Florida. 

And  the  reason  I  think  we  have  been  bothered  worse  in  Honda 
is  because  so  many  motor  carriers  are  exempt  carriers  down  theie 
hauling  freight  for  farmers  and  farm  cooperatives.  And  as  they  hml 
ways  and  means  of  obtaining  backhauls  to  Florida,  by  cutting  1  at es 
most  anywhere  they  want  to,  it  destroys  the  regulated  transportation 

Sy  As1  a'  basis  for  my  position,  I  would  like  to  go  back  to  a  statemenf 
made  by  Congressman  Jones  when  he  was  proposing  this  203(h)(0). 
And  he  says  there: 

83-442 — 67 - 6 
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Cooperative  organizations  do  not  act  as  money-makers  transportation.  The 
hauling  is  done  as  a  means  of  reducing  marketing  expenses  of  their  members. 

In  addition,  Mr.  Jones  said: 

In  some  instances,  it  reduces  the  expense  of  the  handling  to  combine  some 
hauling  for  non  members.  This  does  not  mean  going  into  the  general  business  of 
transportation.  It  is  merely  incidental  to  the  hauling  for  their  own  members. 
It  is  a  practical  proposition. 

And  still  another  quote: 

This  will  not  open  the  gate  for  a  lot  of  men  to  go  into  the  trucking  business 
and  thus  escape  the  regulation  of  the  Interstate  Commerce  Commission. 

Mr.  Jones  was  specifically  asked  what  his  feelings  and  intentions 
were,  having  to  do  with  farm  cooperatives  going  into  the  general 
trucking  business,  and  Mr.  Jones  answered: 

If  they  go  into  the  general  trucking  business,  most  assuredly  they  should  be 
subject  to  the  regulations.  My  amendment  will  not  prevent  that. 

Well,  I  find  as  a  trucker  their  amendment  has  really  fostered  it. 
At  this  particular  rate  it  is  going  to  erode  away  the  regulated  trucking 
industry  of  Florida. 

I  want  to  tell  you  the  story  of  one  of  my  worst  competitors.  Much 
has  been  said  here  today  about  the  Agricultural  Transportation  Asso¬ 
ciation  of  Texas.  Well,  while  they  have  their  headquarters  in  Texas 
and  I  am  headquartered  in  Georgia,  both  of  us  operate  primarily 
in  and  out  of  Florida.  When  this  operator,  which  as  I  said  is  my  largest 
competitor,  has  a  truck  up  in  the  Midwest,  he  can  name  a  rate  to  suit 
himself  to  get  his  truck  back  to  Florida.  I  have  to  operate  with  a 
published  rate. 

When  I  get  out  there,  I  haul  back  on  my  published  rate.  Or  if  there 
is  no  traffic  available  at  my  published  rate — which  he  has  undercut 
and  taken  my  freight  away — I  have  to  run  my  truck  back  deadhead 
to  Florida. 

One  of  the  things  we  are  constantly  confronted  with  is  that  in  the 
production  of  Florida  frozen  citrus  products,  which  is  the  main  thing 
we  haul,  which  are  manufactured  frozen  concentrated  down  into 
6-ounce  cans  and  hauled  out  as  a  manufactured  product,  they  have 
peaks  and  valleys  in  this,  and  we  have  had  to  get  our  trucks  back 
down  there  to  meet  the  demand  when  the  factories  are  running  full- 
blast. 

So,  many  times  we  have  to  deadhead  our  trucks  all  the  way  from 
Illinois  or  Texas  or  Ohio  back  to  Florida  to  cover  these  shipments, 
and  then  we  find  that  the  Agricultural  Transportation  Association  of 
Texas  has  taken  traffic  that  we  normally  haul,  cut  the  rate  on  it  25 
to  50  cents,  depending  on  what  it  takes  to  get  the  traffic,  and  their 
truck  comes  back  down  to  Florida  loaded,  and  ours  comes  back  empty. 

As  a  result,  it  puts  a  terrific  burden  on  our  cost  structure  that  we 
have  got  to  pass  on  to  the  Florida  producer  in  order  to  get  our  trucks 
back  down  there.  We  can’t  operate  at  a  loss. 

Last  year,  however,  continuing  to  try  to  do  this,  was  the  first  year 
in  15  years  that  we  have  operated  our  truckline  in  the  red.  Normally 
our  truckline  has  been  a  very  profitable  operation. 

Now,  the  loads  that  they  are  hauling  down  there  are  delivered  to 
Florida  to  such  places  as  Max  Bauer  Meat  Co.,  in  Miami,  which  is  a 
corporation;  Food  Fair  Stores,  which  is  a  large  national  retailer;  Dirrs 
Meat  Co.,  in  Miami,  which  is  a  sausage  manufacturer;  Miami  Pro- 
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vision  Co.,  who  is  a  purveyor  that  cuts  up  carcass  beef  into  steaks 
and  roasts  for  the  Miami  beef  trade;  Wilson  &  Co.,  who  is  a  big  na¬ 
tional  meat  outfit;  Armour  &  Co.,  which  is  likewise  a  big  national 
comnanv;  Grand  Union  Co.,  which  many  of  you  in  the  East  here 
know,  and  they  are  in  the  retail  store  business;  Swift  &  Co.,  a  national 
meat  company;  Winn-Dixie  Stores  throughout  Honda,  who  are  large 

1 0  All  these  loads  that  I  previously  described  are  transported  by  ATA 

and  other  so-called  co-ops.  ,• 

We  are  losing  a  lot  of  business  to  this  Milk  Producers  Cooperate  e 

tr ^Shippers  located  in  the  State  of  Florida  that  use  them  going  back 

out _ thev  may  belong  to  them  as  members,  which  they  aren  t  entitled 

to— are  firms  like  Libby,  McNeil  &  Libby,  the  large  canned  goods 
food  operators  throughout  the  United  States;  Minute  Maid,  which  is 
a  division  of  Coca-Cola  Co.;  Ben  Hill  Griffin,  Inc  which  is  a  corpora¬ 
tion  producing  frozen  orange  products;  Pasco  Packing  Co.,  a  corpora¬ 
tion  which  is  a  wholly  owned  subsidiary  of  Lykes  Bros. ,  the  steamship 
people;  Safeway  Stores,  retailers,  headquartered  m  Oakland,  Caiil., 

Furr’s  Inc.,  of  Lubbock,  Tex.  _  , 

I  won’t  keep  on.  They  are  all  repetitious.  . 

But  the  ATA  operating  under  the  claimed  exemption  m  tact  are 

just  operating  as  a  truckline.  .  ,1,7 

Now  there  have  been  in  recent  times  formations  m  the  last,  I 
would  say,  3  months  of  new  co-ops  down  there  are  attemtpmg  to  do 
the  same  thing,  and  some  of  these  are  operating  under  the  auspices  of 

CltUnd1er°th Northwest  case  they  probably  clear  that  thing  right  on 
the  nose,  whereas  I  don’t  think  ATA  clears  it.  . 

Senator  Lausche.  These  companies,  Libby-McNeil  &  Libby  Mm- 
ute  Maid,  the  Division  of  the  Coca-Cola  Co.,  Ben  Hill  Griffin, 
Pasco  Packing  Co.,  are  they  members  of  the  Agricultural  Transpor- 

taMr  WATKiNS^WeU^I^on’t  think  that  Minute  Maid  has  joined 
them  And  some  of  the  others  may  not  have  joined.  But  they  use 
them  anyhow  whether  they  are  members  or  nonmembers. 

Senator  Lausche.  But,  that  is,  an  industrial  or  a  mamifacturmg 
firm  can  become  a  member  of  the  co-op  and  thus  be  entitled  to  the 
services  which  a  co-op  can  legitimately  render  to  its  farmer  members. 

Mr  Watkins.  That  is  right.  .  .  ...  , 

Minute  Maid  has  no  legal  entity  other  than  it  is  a  whoHy  owned 
subsidiary  of  the  Coca-Cola  Co.  on  the  New  Fork  Stock  Exchange. 

Senator  Lausche.  All  right.  Proceed.  .  , 

Mr  Watkins.  These  loads  out  of  Florida  that  I  just  mentioned  go 
to  slch  places  as  Associated  Grocers  in  Kansas  City;  Fleming  Co, 
with  stores  throughout  the  Midwest;  Super-Vdu  Storre  m  Hoptos, 
Minn  And  you  notice  Super-V  alu  has  stores  all  o\  ei  the  Mid  • 
Now,  a  loyt  of  buying  and  selling  foodbrokers  use  this  s™^too_ 
For  example,  Buckley  Brokerage  Co.,  of  Des  Mo^s‘  Jhe/  CP0} 

buyers  and  seders  of  groceries.  They  buy  from  Adams  Pac g  •> 
in  Auburndale,  Fla.,  and  ship  their  citrus  products  to  various  cus 
turners  in  the  Midwest  by  ATA  of  Texas  And  they  also  use  some  of 
tVipcp  newlv  formed  co-ops  down  in  Honda.  . 

Holmes  Brokerage  Co  ,  in  Sioux  City,  Iowa,  does  the  same  thing. 
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These  receivers  using  the  services  of  AT  A  of  Texas  include  Piggly- 
Wiggly  Stores  of  Shreveport,  La.;  the  Waples  Platter  Co.,  in  Fort 
Worth,  Tex.;  Ben  E.  Keith  Produce  Co.,  in  Fort  Worth,  Tex.;  H.  E. 
Butt  Grocery  Co.,  of  Corpus  Christi.  And  others  are  named  there. 

These  are  some  of  the  larger  receivers  of  the  products  transported 
by  the  Agricultural  Transportation  Association  of  Texas. 

In  transacting  all  of  this  business  we  have  just  discussed,  ATA 
operates  without  any  restriction  as  to  routes  or  rates.  By  contrast, 
Watkins  Motor  Lines  spent  20-some-odd  years  putting  together  our 
route  by  700  proceedings  before  the  ICC  to  serve  the  food  industry 
throughout  the  United  States.  And  I  think  it  is  a  most  unfair  arrange¬ 
ment  when  we  are  required  to  operate  under  this  regulation  and  the 
ATA  can  operate  without  any  regulation  at  all. 

ATA,  as  we  have  said  earlier,  has  been  declared  illegal  by  the 
Interstate  Commerce  Commission.  Yet  the  Department  of  Defense, 
who  writes  a  letter  over  here  in  their  support,  is  utilizing  their  services 
as  a  carrier. 

And  later  here  1  have  some  rate  quotations  that  they  have  turned 
into  the  Defense  Department. 

With  the  ICC’s  hands  tied,  as  they  are,  we  carriers  in  Florida  are 
particularly  put  to  a  disadvantage.  Any  group  of  farmers  down  there — 
one  can  t  do  it,  but  take  at  Y  oca  tee,  Fla.,  a  big  area  where  thev  grow 
peppers  and  cucumbers,  et  cetera,  any  three  of  the  farmers  can  get 
together  now  and  form  themselves  as  a  co-op,  get  themselves  a  truck, 
load  it  up  with  cucumbers  and  peppers,  go  to  Washington  Street 
Market  in  New  V  ork,  come  back  over  to  RCA’s  plant  across  in  New 
Jersey,  load  up  a  load  of  color  TV’s,  and  carry  them  down  to  RCA’s 
warehouse  in  Tampa. 

That  would  be  a  load  that  would  normally  carry  a  $1,000  to  $1,200 
freight  revenue. 

As  you  know,  in  making  our  freight  rates  it  is  dependent  upon  the 
a  alue  of  the  commodity  that  you  haul  and  the  risk  that  the  carrier  is 
put  to,  and  in  a  lot  of  cases  what  that  segment  of  our  manufacturing 
economy  can  afford  to  support. 

These  farmers  that  are  growing  peppers  down  there  don’t  care 
about  it.  They  have  got  some  truck  leased — not  one  that  belongs  to 
them.  They  will  give  him  $500  to  go  North  with  a  load  of  peppers  and 
say,  “Now,  whatever  you  can  get  out  of  you  load  coming  South,  we 
will  turn  that  entire  check  over  to  you.” 

So  they  go  up,  and  here  is  this  trucker  that  hasn’t  got  any  safety 
requirements  on  his  truck,  hasn’t  had  to  comply  with  ICC  safety 
i  egulations  at  all.  Just  by  sticking  the  placard  on  there,  “Leased  to 
Nocatee  Pepper  Growers  Cooperative,”  he  can  go  north  and  bring 
back  a  load  for  R(  'A,  whereas  il  the  railroads  are  going  to  haul  it,  they 
have  got  to  publish  their  rate. 

As  I  see  it,  if  it  is  allowed  to  continue,  the  thing  is  going  to  completely 
erode  away  all  the  stability  that  we  have  built  in  for  the  last  20  years 
under  the  Motor  Carrier  Act  of  1935. 

Senator  Lausche.  Now,  what  is  your  position  with  respect  to  this 
bill  that  is  pending  before  us? 

Mr.  \\  atkins.  I  think  we  have  got  to  have  Mr.  Pinkney’s  amend¬ 
ment.  5  ou  have  got  to  stop  the  farmer  or  a  cooperative  from  hauling 
for  himself  or  for  his  member. 

Now,  I  can’t  see  anything  wrong  with,  say,  Winter  Garden  Citrus 
Growers  Cooperative,  which  is  a  large  co-op  at  Winter  Garden,  Fla. — 
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nothing  in  the  world  wrong  with  them  owning  their  own  truck.  They 
have  got  about  half-a-dozen  large  growers  that  own  that  co-op.  They 
should  be  able  to  haul  north  the  same  as  Pasco  Corp. 

When  it  comes  back,  they  should  just  haul  stuff  coming  to  their 
members  or  things  they  use  in  their  own  business. 

If  they  are  allowed  to  haul  back  for  just  anybody,  they  are  going  to 
tear  down  the  rates. 

Senator  Lausche.  You  know,  in  addition  to  this  main  bill  recom¬ 
mended  by  the  Commission,  there  are  two  other  proposals.  It  is  con¬ 
ceded  that  the  C  ommission  bill  will  constitute  some  relief  to  the  com¬ 
plaints  which  you  make.  But  you  don’t  think  that  the  Commission 
bill  goes  far  enough?  Is  that  correct? 

Mr.  Watkins.  No  sir.  It  leaves  a  gray  area  in  there  that  just  leaves 
it  open  for  this  farmer  to  do  what  I  have  just  said. 

Under  the  Commission’s  bill  these  three  farmers- - 

Senator  Lausche.  Now,  then,  you  support  the  bill  proposed  by  Mr. 
Pinkney,  which  would  restore  the  law  to  what  it  was  and  would  not 
expand  the  rights  in  partial  conformity  with  the  Northwest  decision? 
Is  that  correct? 

Mr.  Watkins.  Yes.  My  contention  is  that  three  farmers 

Senator  Lausche.  You  have  told  me  that.  That  is,  you  support 
the  Pinkney  proposal,  don’t  you? 

Mr.  Watkins.  Yes  sir. 

Senator  Lausche.  What  about  the  Harmanson  proposal  that  we 
approve  the  Northwest  decision? 

Mr.  Watkins.  I  have  one  comment  that  I  wrote  out  here  after 

listening  to  it.  . 

Every  direction  is  a  backhaul  for  some  farmer  cooperative.  You 
have  got  farmer  cooperatives  in  New  York  State.  You  have  got  them 
in  Ohio.  You  have  got  them  in  the  Northwest.  They  haul  to  another 
direction.  Every  one  is  looking  for  something  to  haul  back. 

Because,  as  I  have  said  about  my  three  farmers  in  Nocatee  if  they 
can  get  $1,000  back  for  this  load  of  televisions  that  RCA  has  made, 
then  it  doesn’t  cost  them  hardly  anything  to  run  then  truck  north. 

Now,  why  should  they  be  allowed  to — three  of  them  can  get  together, 
but  one  can’t  The  exemption  doesn’t  run  to  the  farmer  himself; 
it  runs  to  the  co-op. 

You  have  got  to  form  a  legislative  co-op.  , 

I  am  a  farmer  myself.  I  have  1,000  acres  of  orange  trees  m  Florida. 
And  I  could  make  more  money  under  the  present  rate  today  quitting 
my  truckline  and  just  hauling  my  own  fruit,  getting  a  co-op,  thiee 
of'  us,  to  haul  my  fruit  north  and  haul  back  this  high-priced  stuff 

without  any  regulation  by  the  ICC. 

Senator  Lausche.  Well,  all  right.  I  have  an  engagement,  and  we 

will  have  to  go  into  recess. 

Mr.  Watkins.  I  have  some  photostats  of  tenders  to  the  Depart¬ 
ment  of  Defense  on  rates  on  freight  of  all  kinds  that  I  would  like  to 
put  into  the  record  if  you  would  receive  them. 

Senator  Lausche.  It  will  be  placed  in  the  record,  and  I  would  like 
to  see  a  copy  of  it  if  you  have  it  so  I  can  examine  it  tonight  or  today 

sometime.  .  ,  ,  ,  ,, 

Mr.  Watkins.  I  have  some  other  copies  of  that  it  you  need  them. 

Senator  Lausche.  These  will  be  made  part  of  the  Committee  hies 
rather  than  placed  in  the  record. 

Mr.  WT atkins.  All  right. 
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(The  prepared  statement  of  Mr.  Watkins  follows:) 

Statement  of  Bill  Watkins,  President,  Watkins  Motor  Lines,  Inc., 

Lakeland,  Fla. 

Mr.  Chairman,  members  of  the  Committee,  my  name  is  Bill  Watkins.  I  reside 
at  Atlanta,  Georgia.  I  am  President  of  Watkins  Motor  Lines,  Inc.,  a  motor  com¬ 
mon  carrier  operating  under  a  certificate,  with  various  subs  thereto,  issued  by  the 
Interstate  Commerce  Commission  under  certificate  MC-95540.  Watkins  Motor 
Lines,  Inc.  is  headquartered  in  Lakeland,  Florida. 

Watkins  Motor  Lines  is  engaged  primarily  in  the  transportation  of  specified 
commodities  and  has  been  so  engaged  since  prior  to  its  incorporation  in  1942. 

Over  the  years,  many  problems  have  plagued  the  progress  of  our  Company, 
but  none  has  dimmed  the  future  as  much  as  illegal  trucking  operations  being  con¬ 
ducted  under  the  guise  of  farmer  cooperatives  relying  on  and  defending  them¬ 
selves  before  Interstate  Commerce  Commission  enforcement  proceedings  under 
certain  sections  of  the  Motor  Carrier  Act,  which  were  intended  to  exempt  and 
benefit  farmers  and  legitimate  cooperatives  only. 

I  am  here  today  in  support  of  S.  752  with  the  amendment  suggested  by  Mr. 
Pinkney. 

As  a  basis  for  my  position,  I  would  like  to  go  back  to  statements  made  by 
Congressman  Marvin  Jones  of  Texas  in  a  floor  debate  on  the  Motor  Carrier  Bill 
in  1935.  I  am  sure  that  the  furthest  thing  from  Mr.  Jones’  mind  on  that  day 
was  to  authorize  the  type  of  transportation  that  is  being  conducted  under  Sec. 
203(b)(5)  today.  In  supporting  the  amendment,  Mr.  Jones  stated  and  I  quote: 

“Cooperative  organizations  do  not  act  as  money-makers  in  transportation. 
The  hauling  is  done  as  a  means  of  reducing  marketing  expenses  of  their  members” 

In  addition  Mr.  Jones  said: 

“In  some  instances,  it  reduces  the  expense  of  the  handling  to  combine  some 
hauling  for  non-members.  This  does  not  mean  going  into  the  general  business  of 
transportation.  It  is  merely  incidental  to  the  hauling  for  their  own  members.  It 
is  a  practical  proposition.” 

And  still  another  quote: 

“This  will  not  open  the  gate  for  a  lot  of  men  to  go  into  the  trucking  business 
and  thus  escape  the  regulations  of  the  Interstate  Commerce  Commission. 

Mr.  Jones  was  specifically  asked  what  his  feelings  and  intentions  were,  having 
to  do  with  farm  cooperatives  going  into  the  general  trucking  business,  and  Mr. 
Jones  answered: 

“If  they  go  into  the.  general  trucking  business,  most  assuredly  they  should  be 
subject  to  the  regulations.  My  amendment  will  not  prevent  that.” 

It  is  my  position  today,  that  the  Interstate  Commerce  Commission  should  be 
allowed  to  enforce  the  spirit  and  intentions  of  the  Motor  Carrier  Act. 

The  illegal  cooperatives  are  not  being  operated  for  the  benefit  of  growers,  but 
are  in  effect  big  profit  organizations,  operated  for  the  benefit  of  the  owners  and 
certain  shippers  who  benefit  by  cut  rates,  which  are  reduced  for  the  purpose  of 
creaming  off  traffic  and  not  supporting  general  transportation  for  the  benefit  of 
the  public. 

Let  met  tell  you  the  story  of  one  of  these  illegal  outfits.  I  know  about  its  opera¬ 
tions  from  bitter  personal  experience.  I  refer  to  the  Agricultural  Transportation 
Association  of  Texas.  In  last  year’s  hearings,  considerable  testimony  about  the 
operations  of  this  so  called  “cooperative”  was  offered.  May  I  bring  the  story  on 
this  trucking  company  up  to  date: 

When  this  operator,  one  of  the  largest  competitors  that  my  company  has  to 
deal  with,  has  a  truck  north  of  Sioux  City,  Iowa,  empty  and  ready-to-load,  his 
rate  to  Miami,  Florida  is  approximately  $2  per  hundred  weight,  covering  the 
transportation  of  fresh  carcass  beef.  When  he  has  a  truck  in  Kansas  City,  Missouri 
and  a  shipper  in  Sioux  City,  Iowa  asks  him  to  take  a  load  of  freight  out  of  Sioux 
City  to  Miami,  the  rate  is  higher  than  the  $2  per  hundred  weight  he  would  charge 
if  his  truck  were  in  a  more  convenient  place.  This  is  just  an  example  of  ATA  of 
Texas  rate  pratices.  From  what  I  have  learned,  the  rate  is  made  to  fit  the  occasion 
that  serves  ATA  best. 

This  is  the  kind  of  unequal  competition  which  we  are  unable  to  meet.  As  a 
regulated  carrier,  we  are  not  permitted  to  make  such  quotations.  In  the  first 
place,  it  would  take  us  a  minimum  of  30  days  to  get  a  rate  change. 

We  know  that  the  Agricultural  Transportation  Association  of  Texas  unloads 
approximately  thirty  loads  per  week  in  the  State  of  Florida.  These  loads  originate 
from  such  places  and  customers  as  Estes  Packing  Company,  a  Corporation,  Fort 
Worth,  Texas;  Neuhoff  Meat  Packers,  a  Corporation,  Dallas,  Texas:  Texas  Meat 
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Packers,  a  Corporation,  Dallas,  Texas;  Sail- Angelo  Packing  Company,  a  Corpora¬ 
tion,  San  Angelo,  Texas;  Standard  Meat  Company,  a  Corporation,  Dallas,  Texas; 
Blue  Ribbon  Meat  Company,  a  Corporation,  Houston,  Texas;  Kane  Cattle 
Company,  a  Corporation,  Fort  Worth,  Texas;  Iowa  Beef  Packers,  a  Corporation, 
in  Sioux  City,  Iowa  and  Phelps  City,  Missouri. 

In  addition  to  the  independent  packers  that  I  have  just  named,  the  AT  A  of 
Texas  is  serving,  or  holds  itself  out  to  serve,  all  of  the  meat  packers,  both  inde¬ 
pendent  and  major,  throughout  the  principal  meat  packing  states.  It  has  been  the 
experience  of  our  company  that  every  time  one  of  our  sales  representatives  calls 
on  a  meat  shipper,  seeking  business,  one  of  the  most  common  remarks  that  we 
hear  is,  “Well,  you’ll  have  to  get  competitive  with  ATA”. 

The  loads  that  I  refer  to  that  were  delivered  into  Florida  were  destined  to  such 
places  as  Max  Bauer  Meat  Company  in  Miami;  Food  Fair  Stores  in  Miami; 
Dirrs  Meat  Company  in  Miami;  Miami  Provision  Company  in  Miami;  Wilson  & 
Company  in  Miami;  Armour  &  Company  in  Miami;  Grand  Union  Company  in 
Miami;  and  Swift  &  Company  in  Miami;  also  Winn-Dixie  stores  throughout 
Florida.  All  of  the  loads  that  I  have  previously  described  are  transported  by  ATA 
and  other  “so  called  co-ops”. 

Shippers  located  within  the  State  of  Florida  reportedly  using  the  services  of 
ATA  of  Texas  include:  Libby,  McNeil  &  Libby,  Ocala,  Florida;  Minute  Maid,  a 
Division  of  the  Coca-Cola  Company;  Ben  Hill  Griffin,  Inc.;  Pasco  Packing  Com¬ 
pany,  a  Corporation  owned  by  Lykes  Brothers,  the  steamship  people;  Safeway 
Stores,  retailers,  headquartered  in  Oakland,  California;  Furr’s  Incorporated,  re¬ 
tailers,  headquartered  in  Lubbock,  Texas;  Del  Norte  Frozen  Foods,  wholesalers, 
located  in  Forth  Worth,  Texas;  and  Super-Value  Stores,  wholesalers  and  retailers, 
headquartered  in  Minneapolis,  Minnesota.  As  far  as  we  know,  all  of  these  shippers 
and  receivers  are  members  of  this  alleged  co-op,  the  Agricultural  Transportation 
Association  of  Texas,  operating  under  the  claimed  exemption  provision  of  Section 
203(b)  (5).  In  fact,  we  know  of  only  one  citrus  shipper  located  within  the  State  of 
Florida  that  will  not  load  ATA  trucks,  this  being  Treesweet  Products. 

These  loads  out  of  Florida  are  destined  to  such  places  as  Associated  Grocers  in 
Kansas  City  and  Springfield,  Missouri;  Minimax  Provision  Company,  Smith 
Center,  Kansas;  Fleming  Company,  with  stores  located  throughout  the  Midwest; 
Super-Value  Stores,  located  in  such  places  as  Hopkins,  Minnesota;  Green  Bay, 
Wisconsin;  Peoria,  Illinois;  Des  Moines,  Iowa;  Champaign,  Illinois;  Xenia,  Ohio; 
and  Fort  Wayne,  Indiana.  Also,  the  Buckley  Brokerage  Company  of  Des  Moines, 
Iowa  buys  from  the  Adams  Packing  Company  in  Auburndale,  Florida  and  ships 
these  citrus  products  to  various  customers  in  the  Midwest.  Holmes  Brokerage 
Company  in  Sioux  City,  Iowa  has  a  similar  operation.  Other  receivers  using  the 
services  of  ATA  of  Texas  include  Piggly-Wiggly  Stores  in  Shreveport,  Louisiana; 
the  Waples  Platter  Company  in  Fort  Worth,  Texas;  Ben  E.  Keith  Produce  Com- 
pany  in  Forth  Worth,  Texas;  H.  E.  Butt  Grocery  Company,  Corpus  Christi, 
Texas;  Weingartens,  Incorporated,  Houston,  Texas;  Grocers  Supply,  Inc., 
Houston,  Texas;  and  of  course,  all  of  the  Safeway  Stores.  These  are  some  of  the 
larger  receivers  of  products  transported  by  this  alleged  co-op,  Agricultural  Trans¬ 
portation  Association  of  Texas. 

In  transacting  all  of  this  business  we  have  just  discussed,  the  ATA  of  Iexas 
operates  without  any  restriction  as  to  routes  or  rates.  By  contrast,  we  have  to  spend 
large  sums  of  money  seeking  certificates  which  takes  up  to  four  years  to  secure  and 
we  have  to  offer  our  services  to  shippers  at  published  rates.  Clearly,  we  cannot 
negotiate  a  rate  on  the  spur  of  the  moment  on  an  individual  truck  load  as  this 

company  can.  . 

Another  alarming  fact  is  that  Agricultural  Transportation  Association  oi  iexas 
is  now  performing  transportation  service  for  the  United  States  Government.  It 
has  tendered  rates  covering  commodities  described  as  “freight,  all  kinds,  with  the 
usual  explosive  exceptions”,  from  many  origins  to  many  destinations.  When  we 
contacted  the  Department  of  Defense,  regarding  the  ATA  tenders,  we  were  told 
that,  “It  is  impossible  for  you  to  participate  in  this  type  traffic  because  you  are 
regulated.”  When  the  ATA  publishes  its  rate,  or  rather  tenders  its  rate,  to 
M.T.M.T.S.  (Military  Traffic  Management  and  Terminal  Service),  ATA  signs  a 
statement  that  it  is  a  bona  fide  agricultural  co-op,  as  you  will  see  on  the  rate 
tenders  I  will  offer  later. 

It  is  a  most  unfair  arrangement  when  one  department  of  our  Government  can 
utilize  the  services  of  a  carrier  that  has  been  declared  to  be  illegal  by  another 
branch  of  the  United  States  Government  (the  ICC). 

All  of  this  has  been  a  bad  situation  to  date.  But  we  have  not  seen  anything  as 
to  what  is  going  to  happen.  This  statement  is  predicated  on  the  fact  that  we  have 
new  alleged  co-ops  appearing  throughout  the  country  daily  offering  foi-hire  motoi 


84 


transportation.  For  example,  recently  there  was  organized  in  Winter  Garden, 
Florida,  the  Winter  Garden  Co-op;  another  was  set  up  in  Fort  Myers,  Florida, 
known  as  the  Farmers’  Cooperative  Service;  and  it  is  known  that  another  one  is 
being  formed  in  Jacksonville,  Florida,  and  at  least  two  in  the  State  of  Alabama 
are  being  organized  at  this  time. 

With  the  Interstate  Commerce  Commission’s  hands  known  to  be  tied  from 
adverse  court  decisions  by  so  many  would-be  truckers  located  in  Florida,  Texas 
and  the  Midwestern  states,  we  are  now  faced  with  a  serious  onslaught  of  mavericks 
under  the  guise  of  farmer  cooperatives.  Some  legislation  must  be  passed  immedi¬ 
ately  that  will  curb  this  type  of  operation;  otherwise  the  ultimate  outcome  is 
going  to  be  the  bankruptcy  of  the  regulated  carriers  who  have  the  responsibility 
of  serving  the  general  shipping  public,  rather  than  just  those  shippers  on  chosen 
loads  that  these  cooperatives  are  catering  to. 

Common  carriers  operating  to  and  from  Florida  are  in  a  particularly  vulnerable 
position.  For  now,  any  trucker  can  set  up  a  so-called  “farmer  cooperative”  with 
a  limited  number  of 'members  and  haul  farm  produce  north  to  Pennsylvania, 
New  York,  or  Illinois,  for  example,  and  then  go  over  to  any  manufacturer  of 
foods,  chemicals,  electronics,  automotive,  clothing,  shoes,  or  what  have  you — - 
name  a  rate  out  of  his  hat — and  cream  away  freight  from  the  regulated  carriers 
who  are  responsible  for  the  transportation  needs  of  the  general  public. 

To  tell  you  what  a  terrible  adverse  effect  all  this  is  now  having  on  our  existence 
as  a  public  carrier  and  on  the  shippers  that  we  serve,  I  would  like  to  review  some 
of  the  loss  of  business  and  competitive  rate  cutting  we  are  experiencing.  Missouri 
Beef  Packers  called  me  a  few  days  ago,  saying  that  they  were  going  to  have  to 
take  two  loads  a  week  away  from  us  moving  to  Miami  from  Phelps  City,  Missouri, 
because  Milk  Producers  co-op  of  Kansas  City  would  haul  it  for  them  for  $75  per 
load  less  than  our  rates.  One  of  our  long-time  and  largest  shippers,  Iowa  Beef 
Packers,  a  public  corporation  of  Dakota  City,  Nebraska;  Ft.  Dodge,  Iowa;  and 
Dennison,  Iowa,  informed  us  that  because  of  the  lower  rates  offered  them  by  the 
so-called  “co-ops”,  that  unless  they  were  unable  to  obtain  a  truck  from  that  source, 
we  would  no  longer  be  called  upon  to  provide  them  with  service.  The  loss  of  traffic 
I  just  discussed,  consists  of  approximately  five  (5)  loads  a  week  destined  to  Cali¬ 
fornia,  as  well  as  several  loads  per  week  into  the  State  of  Florida.  We  were  told  by 
the  Iowa  Beef,  Traffic  Manager  that  the  only  time  a  regulated  carrier  would  get 
any  of  their  business  is  if  ATA  is  out  of  trucks  or  unless  some  receiver  refused  to 
use  the  services  of  ATA.  In  addition  to  the  loss  of  business  that  I  just  discussed, 
we  have  lost  all  of  the  traffic  that  we  were  enjoying  from  Missouri  Beef  Packers 
of  Phelps  City,  Missouri,  a  subsidiary  of  Iowa  Beef  Packers. 

The  so-called  “co-ops”  have  reached  an  all-time  high  in  creaming  off  the  frozen 
citrus  concentrate  traffic  from  Florida,  aiming  it  to  the  specific  destination  area 
that  they  desire.  They  accomplish  this  by  selective  rate  cutting  to  the  points  most 
advantageous  to  them,  without  regard  to  the  effect  on  general  shippers  of  this 
product. 

Another  type  of  traffic  that  we  are  experiencing  a  great  loss  of,  particularly 
from  Georgia  to  California  is  carpeting  and  textiles.  We  are  losing  this  traffic 
daily  to  the  co-op  trucks. 

Recently,  our  Terminal  Manager,  Duane  Hill,  at  Los  Angeles,  California  was 
contacted  by  the  United  Agricultural  Transportation  Association  of  America 
Marketing  Co-op  in  Lynwood,  California  to  trip-lease  Watkins  Motor  Lines 
trucks  to  transport  shipments  of  government  traffic,  including  explosives,  from 
Georgia  to  California. 

All  this,  if  continued,  can  only  promote  confusion  and  chaos  at  its  ultimate 
peak  in  the  transportation  industry  and  among  the  shipping  public.  One  shipper 
finds  himself  suddenly  at  a  big  advantage  today  and  tomorrow  he  is  at  a  terrific 
disadvantage  because  of  the  availability  or  lack  of  availability  of  equipment,  and 
most  particularly  because  of  the  “hip  pocket”  rate  making  which  now  exists.  It 
was  to  prevent  such,  that  the  Motor  Carrier  Act  was  initially  passed,  and  if  these 
co-ops  are  allowed  to  continue,  there  is  no  doubt  that  they  will  completely  destroy 
the  stability  that  the  Motor  Carrier  Act  has  brought  about. 

Senator  Latjsche.  We  will  recess  to  resume  the  hearings  at  9  a.m. 
tomorrow  morning. 

(Whereupon,  at  12:35  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  9  a.m.,  Tuesday,  July  25,  1967.) 
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TUESDAY,  JULY  25,  1967 

U.S.  Senate, 

Subcommittee  on  Surface  Transportation, 

of  the  Committee  on  Commerce, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  9  a.m.,  in  room  5110, 
New  Senate  Office  Building,  the  Honorable  Frank  J.  Lausehe,  chair¬ 
man  of  the  subcommittee,  presiding. 

Senator  Lausche.  The  meeting  will  come  to  order.  _ 

This  is  a  continued  hearing  on  S.  752,  a  bill  proposing  to  amend 
section  203(b)(5)  of  the  Interstate  Commerce  Act 

The  first  witness  this  morning  is  Clarence  H.  Noah,  on  beiiail  ot 
the  National  Association  of  Railroad  &  Utilities  Commissioners. 

You  may  proceed. 

STATEMENT  OF  CLARENCE  H.  NOAH,  ON  BEHALF  OF  NATIONAL 
ASSOCIATION  OF  RAILROAD  &  UTILITIES  COMMISSIONERS 


Mr  Noah.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Clarence  H.  Noah.  I  am  now,  and  have  been  smee  1959,  a 
member  of  the  North  Carolina  Utilities  Commission,  Raleigh,  N.C. 

Prior  to  1959,  I  was  on  the  commission’s  traffic  and  transportation 
staff  for  19  years.  Also,  since  1918,  I  was  employed  by  rail  and  motor 
common  carrier  companies  for  a  period  of  21  years.  I  am  an  attoiney 
and  have  appeared  many  times  before  the  Interstate  Commerce  t  om- 
mission  and  my  commission  on  behalf  of  motor  vehicle  common 
carriers  of  property  and  industrial  firms  . 

For  the  purpose  of  this  testimony  I  should  like  to  state  that  during 
a  period  of  11  years  from  1940  to  1950  as  traffic  manager,  an  officer, 
and  attorney  for  large  regular  route  common  carriers  of  property 
operating  between  points  and  places  in  New  England,  Middle  Atlantic 
and  Southern  States,  one  of  which  carriers  is  now  Associated  trans¬ 
port  Inc.,  I  was  directly  in  touch  with  operations,  sales  and  public 
relations,  and  was  familiar  with  the  flow  of  traffic  in  all  directions. 

At  the  present  time,  I  am  chairman  of  the  Committee  on  Kates, 

Services  and  Operations  of  Transportation  Agencies,  one  of  the  stand¬ 
ing  committees  of  the  National  Association  of  Railroad  &  Uuhties 

Commissioners  (NARUC).  .  . 

This  association  was  founded  in  1889.  Within  its  membership  s 
the  governmental  bodies  of  the  50  States  and  of  the  District  ot 
Columbia,  Puerto  Rico,  and  the  Virgin  Islands  which  regulate  carriers 

and  public  utilities.  ,  , 

The  chief  objective  of  the  NARUC  is.  to  serve  the  public  adi  ai  c 
ment  of  governmental  regulation  of  carriers  and  utilities. 
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The  legislation  proposed  in  S.  752  is  requested  by  the  Interstate 
Commerce  Commission,  and  I  am  directed  by  the  NARUC  to  appear 
before  you  at  this  time  and  tell  you  that  NARUC  supports  this  bill. 
The  members  of  the  NARUC  appreciate  the  opportunity  you  have 
given  me  as  their  spokesman  to  make  their  views  known  on  this  bill. 

Section  203(b)(5)  of  the  Interstate  Commerce  Act,  if  S.  752  is 
adopted,  will  read  as  follows: 

“(b)  Nothing  in  this  chapter,  except  the  provisions  of  Section  204  of  this 
title  relative  to  qualifications  and  maximum  hours  of  service  of  employees  and 
safety  of  operations  or  standards  of  equipment  shall  be  construed  to  include  .  .  .; 
(5)  motor  vehicles  controlled  and  operated  by  a  cooperative  association  as 
defined  in  the  Agricultural  Marketing  Act,  approved  June  15,  1929,  as  amended, 
or  by  a  federation  of  such  cooperative  associations,  if  such  federation  possesses  no 
greater  powers  or  purposes  than  cooperative  associations  so  defined,  but,  in  trans¬ 
portation  for  non-members  for  compensation,  only  when  those  vehciels  are  being  used 
in  the  transportation  of  farm  products,  farm  supplies,  or  other  farm-related  traffic,” . 


I  have  underscored  [italic]  the  words  that  are  proposed  to  be  added 
by  S.  752. 

This  amendment  to  section  203(b)(5)  is  necessary  to  protect  the 
regulated  carriers  from  unfair  and  destructive  competition  and  prac¬ 
tices  by  the  cooperatives  whose  doors  have  been  opened  to  transport 
any  and  all  traffic  they  may  secure  on  their  return  trips  after  handling 
products  for  them  members,  provided  these  carriers  do  not  exceed  the 
nonmember  limitation  stated  in  the  Agricultural  Act. 

In  1961,  the  Interstate  Commerce  Commission  held  in  Machinery 
Haulers  Association  v.  Agricultural  Commodity  Service,  86  M.C.C.  5, 
that  a  co-op,  to  enjoy  the  benefits  of  section  203(b)(5)  must  meet 
the  following  tests: 

1.  It  must  be  operated  and  controlled  by  and  for  the  benefit 
of  its  farmer  members  through  its  duly  elected  officers  and 
directors. 

2.  It  must  either  own  or  control,  under  long  term  lease,  the 
vehicles  which  it  uses  to  perform  transportation. 

3.  Its  membership  must  be  limited  to  those  who  were  in  fact 
producers  of  agricultural  commodities,  and 

4.  It  may  not  perform  transportation  services  functionally 
unrelated  to  its  members’  farming  activities. 

Apparently  all  went  well  until  1965  when  the  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit  handed  down  its  decision  in  the  Northwest 
Agricultural  Cooperative  Association  v.  Interstate  Commerce  Commission , 
350  F.  2d.  252. 

The  Interstate  Commerce  Commission  petitioned  the  U.S.  Supreme 
Court  for  a  writ  of  certiorari.  Certiorari  was  denied.  382  U.S.  1011 
(1966). 

In  the  Northwest  case,  the  circuit  court  reversed  the  lower  court 
and  held: 

.  .  .  On  the  uncontradicted  facts  Northwest’s  transportation  of  non-farm 
products  and  supplies  was  incidental  and  necessary  to  its  farm-related  transpor¬ 
tation  both  in  character  and  in  amount — incidental  because  limited  to  otherwise 
empty  trucks  returning  from  hauling  member  farm  products  to  market,  and  pro¬ 
ducing  a  small  return  in  proportion  to  Northwest’s  income  from  trucking  farm 
products  and  farm  supplies;  necessary  because  it  is  not  economically  feasible  to 
operate  the  trucks  empty  on  return  trips  and  because  the  additional  income  ob¬ 
tained  is  no  more  than  that  required  to  render  performance  of  the  cooperative's 
primary  farm  transportation  service  financially  practicable. 
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Perhaps  the  guidelines  laid  down  by  the  Interstate  Commerce  (  om- 
mission  in  the  Machinery  Association  case  were  too  stringent,  and  I 
have  no  quarrel  with  the  decision  of  the  circuit  court  in  the  Northwest 
■case,  except  I  think  the  court  thoroughly  considered  the  present 
exemption  of  cooperatives  in  section  203(b)(5)  and  rendeied  its  luhng 

based  only  on  facts  presented.  .  ,, 

I  should  hke,  however,  to  quote  another  paragraph  trom  tne 

court’s  ruling.  This  is : 

The  following  facts  were  established  by  stipulation  and  by  the  unchallenged 
affidavit  of  Northwest’s  president.  Northwest  was  organized  to  transport  its 
members  farm  products  to  market  at  lower  cost.  The  volume  of  farm  supplies 
brought  back  from  the  market  areas  for  members  does  not  equal  the  volume  ot 
farm  products  shipped  to  those  areas.  Consequently,  Is  orthwest  backhauls  non¬ 
farm  commodities.  This  is  the  traffic  enjoined.  In  a  four-month  period  this  traffic 
produced  $41,000  in  revenues  out  of  a  total  of  $2o0,375.  If  IS  orthwest  is  denied 
this  income,  its  cost  of  transporting  farm  products  to  market  will  exceed  the  cost 
of  available  common  carriage,  and  Northwest  will  be  forced  to  discontinue  1  s 
truck  operation. 

I  know  you  are  thoroughly  familiar  with  the  national  transportation 
policy,  but  I  ask  permission  to  quote  it  here: 

It  is  hereby  declared  to  be  the  national  transportation  policy  of  the  Congress 
to  provide  for  fair  and  impartial  regulation  of  all  modes  of  transportation  subject 
to  the  provisions  of  this  Act,  so  administered  as  to  recognize  and  prui^irvettie 
inherent  advantages  of  each;  to  promote  safe,  adequate,  economical,  and  efficient 
service  and  foster  sound  economic  conditions  m  transportation  and  among  the 
several  carriers;  to  encourage  the  establishment  and  maintenance  of  reasonable 
charges  for  transportation  services,  without  unjust  discriminations,  undue 
preferences  or  advantages,  or  unfair  or  destructive  competitive  practices,  to 
cooperate  with  the  several  States  and  the  duly  authorized  officials  thereof  and 
to  encourage  fair  wages  and  equitable  working  conditions  ;-all  to  the  end  of 
developing,  coordinating,  and  preserving  a  national  transportation  system  by 
water,  highway,  and  rail,  as  well  as  other  means,  adequate  to  meet  the  needs  of 
the  commerce  of  the  United  States,  of  the  Postal  Service,  and  of  the  national 
defense.  All  of  the  provisions  of  this  Act  shall  be  administered  and  enforced  with 
a  view  to  carrying  out  the  above  declaration  of  policy. 

When  we  measure  the  amount  of  traffic  in  transportation  dollais, 
Northwest  could  return  from  the  market  areas  after  deducting  adc  1 
tional  traffic  valued  at  $189,375  to  equal  its  receipts  from  the  farm 
products  to  the  market  areas.  This  additional  traffic,  in  my  opinion, 
■could  and  would  be  bandied  under  the  Northwest  decision  at  rains  or 
charges,  under  contracts  with  shippers,  lower  than  those  ot  regulated 

corners  ,  • 

Of  course,  this  is  an  insignificant  amount  in  one  respect;  that  is, 

these  figures  are  for  a  4-month  period.  But  when  we  look  at  the  national 
picture  on  an  annual  basis,  the  loss  of  return  traffic  which  is  now  being 
handled  by  regulated  carriers  could  have  a  serious  economic  effect  on 

these  regulated  carriers.  , 

Most  "of  the  country’s  estimated  9,300  cooperatives  are  small,  how¬ 
ever,  few  have  annual  revenues  of  $2  million  or  more.  By  skimming 
off  the  cream  of  the  business  and  leaving  regulated  carriers  with  less 
profitable  freight,  co-ops  could  threaten  the  whole  philosophy  ot 

common  carrier  regulation.  ,  ...  rp. 

Co-ops  have  a  big  advantage.  They _  can  cut  rates  at  will,  ll  ey 
can  even  peg  rates  below  cost— something  the  Interstate  Commerce 
Commission  would  not  permit  a  regulated  carrier  to  do.  _ 

Regulated  carriers  have  huge  investments  m  trucks,  terminal  facil¬ 
ities,  and  other  equipment.  Their  operations  are  geared  to  ban 
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traffic  both  ways  between  all  their  terminals.  While  the  flow  of  their 
traffic  is  not  always  balanced,  they  have  sales  personnel  who  con¬ 
stantly  solicit  the  shippers  for  the  traffic  needed  to  keep  their  truck- 
loaded  both  ways. 

If  approximately  9,300  co-ops  load  their  trucks  with  return  traffic, 
which  will  not  be  difficult  at  rates  somewhat  under  those  of  regulated 
carriers,  there  will  be  a  tremendous  impact  on  the  regulated  carriers. 
Their  operations  will  be  reduced  to  the  point  of  discontinuing  trucks 
and  routes.  Their  service  to  the  public  will  be  placed  in  jeopard}^.  In 
fact,  in  time  they  will  have  many  one-way  operations  between  points 
co-ops  now  operate. 

Trucks  of  the  co-ops  will  be  filled.  Many  trucks  of  regulated  carriers 
will  move  empty  or  only  partially  loaded. 

^  Contrast  this  with  the  holding  of  the  Ninth  Circuit  Court  that  if 
Northwest  is  denied  the  income  from  this  return  traffic  Northwest 
will  be  forced  to  discontinue  its  truck  operation. 

It  can  as  well  be  said  that  if  regulated  carriers  lose  this  traffic 
to  the  co-ops,  they  will  be  forced  to  discontinue  many  of  their  truck 
operations. 

As  the  revenues  of  the  regulated  carriers  diminish  and  their  margin 
of  profits  is  lowered,  these  carriers  have  an  alternative.  Reduce 
service  to  the  public  or  increase  rates  and  charges  on  their  remaining 
traffic  in  order  to  stay  in  the  black.  It  might  be  necessary  to  effect 
both,  since  common  carriers  are  required  to  give  reasonable  service 
at  fair,  just  and  reasonable  rates. 

If  rates  should  be  increased  beyond  the  bounds  of  reasonableness, 
thus  pricing  themselves  out  of  business,  private  carriers  will  be 
substituted.  So,  then,  the  regulated,  if  any,  will  be  faced  with  more 
competition. 

All  this  creates  unfair  and  destructive  competition.  Hence,  will 
not  this  force  many  of  the  regulated  carriers  to  the  wall?  I  think 
so.  W  ill  this  not  skeletonize  our  fine  highway  transportation  system, 
and  return  us  to  the  past?  1  think  so. 

There  is  this  probability:  There  are  co-op  operations  from  Southern 
States,  the  Southwest,  the  Pacific  States,  and  other  areas  to  metro¬ 
politan  areas  throughout  our  Nation.  Undoubtedly,  most  of  the  trucks, 
prior  to  the  court  decision  in  the  Northwest  case,  after  unloading  in 
the  market  areas,  returned  partially  loaded  or  empty.  After  the 
court  decision  they  can  solicit  and  transport,  without  being  regulated 
or  molested,  return  traffic  at  lower  than  regulated  carrier  rates. 

The  metropolitan  areas  usually  provide  the  kind  of  business  that 
any  trucking  company  seeks.  Gypsy  or  fly-by-night  truckers  have 
done  well  skimming  off  the  cream  of  the  business  and  leaving  regulated 
carriers  with  less  profitable  freight. 

Last  year  Public  Law  89-170  was  provided  to  stop  these  unlawful 
operators.  The  Interstate  Commerce  Commission  and  State  regulatory 
agencies  are  now  cooperating  in  the  direction  of  enforcing  our  laws 
and  taking  these  unlawful  operators  off  our  highways. 

A  nonexempt  operator  desiring  to  engage  in  the  transportation  of 
property  for  compensation  should  apply  to  the  Interstate  Commerce 
Commission,  show  a  public  need  for  his  service,  and  obtain  the 
necessary  authority  for  such  operation. 

The  co-ops  now  are  able  to  engage  in  general  hauling,  at  lower  than 
regulated  carrier  rates,  without  a  showing  of  public  convenience  and 


89 


necessity,  without  regulation,  without  molestation,  notwithstanding 
Public  Law  89-170. 

As  co-ops  grow  larger,  regulated  carriers  become  weaker.  As  co-ops 
increase  their  transportation  business,  they  may  find  it  necessary  to 
establish  terminals  in  many  market  areas.  They  might  even  acquire 
terminal  facilities  of  regulated  carriers. 

Public  Law  89-170  is  designed  to  protect  the  legitimate  carriers, 
but  this  law  cannot  protect  them  from  co-ops  that  have  been  legalized 
by  the  circuit  court  to  engage  in  the  transportation  of  general  freight. 

May  I  add  that  the  co-ops,  in  order  to  embark  in  the  transportation 
of  return  high-rated  freight,  might  find  it  most  profitable  to  increase 
their  numbers  and  begin  transporting  wheat  and  other  grains  in  bulk 
from  shipping  points  of  such  to  the  many  milling  and  processing 
points  throughout  the  country  and  return  with  flour  and  other 
manufactured  grain  products  for  nonmembers — all  at  rates  lower 
than  those  of  regulated  carriers.  And  this  is  permissible  under  the 
court’s  Northwest  decision. 

There  are  many  other  commodities  exempt  under  the  provisions 
7  of  section  203(b)(5)  which  are  not  now  handled  by  co-ops,  but  under 
the  added  traffic  theory  and  the  Northwest  decision  would  be  conducive 
to  the  establishment  of  more  agricultural  cooperatives. 

There  are  now,  as  I  have  already  said,  approximately  9,300  small 
cooperatives  in  the  country.  Just  how  many  of  these  will  develop 
into  large  cooperatives  I  am  unable  to  say,  but  many  of  them  will. 
And  new  ones  will  organize.  At  first,  the  new  ones  will  be  small,  but 
with  the  opportunity  to  handle  general  freight  for  nonmembers, 
without  regulation,  they  will  become  larger  from  year  to  year. 

The  regulated  common  carriers  started  on  a  shoestring,  and  as  their 
business  grew  they  saw  the  necessity  to  be  regulated..  Regulation 
came  in  1935  when  the  Congress  passed  the  Motor-Carrier  Act,  now 
part  II  of  the  Interstate  Commerce  Act. 

The  NARUC  believes  it  will  be  against  the  public  interest  to 
destroy  this  good  law.  It  should  be  saved  and  strengthened  if  and  when 
there  is  reason  to  strengthen  it. 

There  is  one  more  point  I  wish  to  stress.  There  are  numerous  inde¬ 
pendent  small  trucking  firms  that  are  not  affiliated  with  cooperatives 
which  transport  exempt  commodities  enumerated  in  section  203 
(b)(6),  such  as  ordinary  livestock,  fish  or  agricultural  (including 
^  horticultural)  commodities  (not  including  manufactured  products 
thereof). 

These  include  property  shown  as  “exempt”  in  the  ‘  commodity 
list”  incorporated  in  ruling  numbered  107,  March  19,  1958,  Bureau 
of  Motor  Carriers,  Interstate  Commerce  Commission,  but  shall  not 
include  property  shown  therein  as  “not  exempt.” 

These  independent  haulers  either  return  empty  from  their  market 
areas  or  lease  their  equipment  to  common  carriers  to  load  and  return 
to  or  in  the  direction  of  their  origins. 

The  question  might  well  be  asked:  Why  not  accord  them  the  sjUTj® 
opportunity  or  privilege  that  the  exempt  co-ops.  are  .now  accorded . 
They  may  have  a  good  point.  At  the  present  time  if  any  of  them 
should  return  with  general  freight,  without  leasing  to  other  carriers, 
the  Interstate  Commerce  Commission,  and  the  State  regulatory  agen¬ 
cies,  cooperating,  will  apply  the  provisions  of  Public  Law  89-170  and 
“pull  them  off  the  roads.” 
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What  I  have  said  affects  also  the  rail  carriers  but  to  a  lesser  degree. 
With  few  exceptions  rail  carriers  have  discontinued  transporting  less- 
carload  package  freight.  Rail  carriers  handling  piggyback  freight  or 
freight  in  containerized  equipment,  or  both,  will  feel  this  new 
competition. 

The  National  Transportation  Policy  does  not  apply  to  the  exempt 
carriers.  Exempt  carriers  are  self-regulated.  Agricultural  cooperatives 
have  been  put  in  the  general  transportation  business  by  the  court’s 
Northwest  decision.  No  showing  of  public  convenience  and  necessity, 
heretofore  a  requisite  of  any  carrier  desiring  to  enter  the  field  or  to 
extend  its  operations  to  meet  the  public  needs,  is  required  by  them. 
This  advantage  is  detrimental  to  existing  regulated  carriers. 

I  should  also  like  to  add  at  this  point — and  may  I  say  too  this  is 
an  addition  to  the  statement  originally  filed  with  the  committee — that 
some  of  our  regional  conferences — namely,  Northeastern  Conference 
of  Public  Utilities  Commissioners,  the  Southeastern  Association  of 
Railroad  and  Utilities  Commissioners,  the  Western  Conference  of 
Public  Service  Commissioners  and  possibly  others,  including  the 
National  Conference  of  State  Transportation  Specialists — in  sessions 
during  this  year  adopted  resolutions  in  support  of  S.  752. 

These  conferences  and  associations  recognize  the  impact  the  court 
decision  in  the  Northwest  case  will  have  on  the  economy  of  the 
Nation’s  regulated  carriers  if  this  decision  is  not  overturned  by  the 
proposed  amendment  before  37ou. 

Mr.  Chairman  and  gentlemen  of  the  committee,  my  remarks  may 
have  had  the  tone  of  an  argument  rather  than  testimony;  however, 
the  NARUC  hopes  that  you  will  give  its  views  thorough  consideration 
and  ultimately  adopt  S.  752  as  introduced  in  the  Congress. 

Thank  you  for  your  attention. 

Senator  Lausche.  Thank  you,  Mr.  Noah,  for  your  purpose  to  help 
this  committee  in  deciding  the  issues  contained  in  the  bill. 

Concerning  the  membership  of  the  National  Association  of  Railroad 
and  Utilities  Commissioners,  are  there  in  the  membership  group  any 
private  interests?  Or  are  they  all  public  officials? 

Mr.  Noah.  There  are  no  private  interests,  Mr.  Chairman,  to  my 
knowledge. 

Senator  Lausche.  The  officials  belonging  to  the  association  are 
either  elected  or  appointed  public  officials? 

Mr.  Noah.  Yes,  they  are. 

Senator  Lausche.  Now  then,  you  spoke  about  the  ability  of  the 
cooperatives  to  fix  their  rates  at  a  level  that  will  bring  to  them  the 
business  at  least  on  their  return  trips,  where  they  desire  to  have  a 
loaded  vehicle  rather  than  an  empty  one. 

Mr.  Noah.  Yes  sir. 

Senator  Lausche.  To  what  extent  could  the  cooperatives  go  under 
the  law  in  fixing  the  rates  charged  on  the  cargoes  carried  on  the  return 
trip? 

Mr.  Noah.  I  think  there  is  no  limit,  Mr.  Chairman.  A  co-op  could 
solicit  return  traffic,  and  the  one  that  it  is  soliciting  could  very  well 
say,  “The  rate  of  the  common  carrier  is  thus-and-so.  Now,  how  much 
under  that  will  you  perform  my  transportation  service?” 

Then  they  could  get  together  on  a  price  that  would  suit  the  shipper. 
And  the  co-op  would  get  the  business  even  though  it  may  not  gross 
even  more  than  out-of-pocket  expenses,  perhaps  less  at  times,  in  order 
to  get  his  truck  back  to  the  origin  for  the  co-op  members. 


91 


* 


Senator  Lausche.  What  is  your  statement  regarding  the  claim  of 
the  Court  in  the  Northwest  decision  that  the  right  to  carry  cargoes  on 
return  hauls  is  necessary  and  incidental  to  the  survival  of  the  co¬ 
operative  because,  without  that  income,  the  cooperati\  e  could  not 
continue  in  existence?  ... 

Mr.  Noah.  The  co-op  has  continued  in  existence  for  many  years. 
The  Northwest  decision  will  give  to  them  a  measure  for  getting  addi¬ 
tional  freight  and  thereby  increase  its  revenues  to  show  greater  profit 
than  it  receives  from  the  transportation  of  farm  products  to  market 


areas.  .  . 

And  this  will  be  at  the  expense  of  the  common  carriers  which  are 
now  transporting  the  freight  under  regulated  rates.  That  will  be  the 
traffic  the  regulated  carriers,  as  I  see  it,  will  lose. 

Senator  Lausche.  Do  you  take  the  position  that  the  co-op  could 
fix  a  rate  less  than  its  cost,  actual  cost,  of  delivering  the  goods.. 

Mr.  Noah.  There  would  be  nothing  to  prevent  it,  Mr.  Chairman, 
if  he  wants  that  traffic,  because  that  would  give  him  something  that 
he  would  not  otherwise  get  by  returning  empty.  It  would  partially 
bear  his  expenses  of  his  overall  operation. 

Senator  Lausche.  I  understand  you  to  have  said  that  if  the  revenue 
derived  from  carrying  nonfarm  products  is  necessary  for  the  survival 
of  the  co-op,  then  it  would  logically  follow  that  a  regulated  caniei,  if 
he  finds  himself  unable  to  survive,  ought  to  likewise  be  granted  the 
right  to  fix  rates  without  regulation.  Will  you  elaborate  on  that? 

Mr.  Noah.  No,  sir,  Mr.  Chairman;  I  do  not  infer  that  the  regulated 
carriers  should  operate  by  the  same  yardstick  fixed  b;y  the  Northwest 
decision.  I  think  it  is  clearly  disclosed  throughout  the  years  that  our 
transportation  system  must  be  regulated,  and  the  operators  are  whole¬ 
heartedly  for  regulation  for  their  self  preservation. 

I  think  they  have  got  to  be  regulated  to  protect  them  from  opera¬ 
tions  that  are  not  regulated  and' keep  them  performing  a  service  for 
the  public  as  well  as  the  national  defense,  the  postal  service,  and 

what  have  you.  .  „  ,  T  ,  ,  ,  ,T  i 

Senator  IjAUSCHE.  I  think  that  is  all  that  T  have,  Mr.  JNoah. 

Senator  Pearson.  .  .  .  . 

Senator  Pearson.  Mr.  Noah,  I  have  tried  to  look  through  your 
statement  quickly,  and  I  apologize  for  not  being  here  to  hear  your 

very  good  testimony.  . 

Tell  me  this  if  you  know:  Why  did  the  co-ops  get  into  the  trans¬ 
portation  business?  .  .  „  ,  „ 

Mr.  Noah.  Under  the  exemption  provisions  of  the  Congress  in 


section  203(b)(5). 

Senator  Pearson.  Why,  though?  .  ,  .  .  ino_  - 

Mr.  Noah.  That  dates  back  to  the  original  adoption  m  1955  ol 
the  so-called  Motor  Carrier  Act  at  that  time.  And  that  exemption 

was  agreed  to  at  that  time.  , 

Senator  Pearson.  I  don’t  think  I  made  myself  clear.  I  understand 
the  authority,  but  what  I  am  trying  to  find  out  is  why  did  the  farm 
cooperatives  get  into  the  transportation  business?  Why  did  they  not 
rely  upon  the  common  carriers? 

Mr.  Noah.  I  am  sorry,  Senator.  I  cannot  answer  that  question, 

because  I  don’t  have  the  real  -  ,  , 

Senator  Pearson.  Well,  the  background  to  the  question  was  that 
yesterdav  there  was  testimony  that  common  carriers  did  not  have  the 
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equipment  or  were  not  able  to  service  the  co-ops.  Do  you  believe  that 
to  be  an  accurate  statement? 

Mr.  Noah.  I  do  not  know,  sir. 

Senator  Pearson.  Well,  can  you  make  an  estimate — or  maybe  you 
have  some  better  authority  than  just  a  guess — as  to  how  much  traffic 
is  involved — — - 

Mr.  Noah.  There  again,  Senator, - 

Senator  Pearson.  Just  a  moment.  How  much  traffic  is  involved 
in  the  transportation  of  farm  products  and  farm  supplies  and  farm- 
related  traffic  in  regard  to  the  motor  common  carriers.  Can  you  give 
me  any  estimate  at  all  on  that? 

Mr.  Noah.  I  am  sorry.  I  do  not  have  any  statistics  on  that. 

Senator  Pearson.  The  background  of  my  thinking  for  that  question 
was  this.  I  think  I  ought  to  state  it.  I  have  been  wondering  why,  if 
the  farm  co-op  transportation  units  would  be  permitted  under  the 
provisions  of  this  bill  to  haul  farm  products  and  farm  supplies  and 
other  farm-related  traffic  as  proposed  by  the  Interstate  Commerce 
Commission,  if  the  case  is  made  that  a  co-op  in  returning  is  hurting 
the  common  carriers  because  they  are  regulated  and  the  co-ops  are 
not.  What  is  the  justification  then  for  even  allowing  this  provision  to 
go  in  under  this  bill? 

Mr.  Noah.  It  will  retain  to  the  regulated  carrier  all  traffic - 

Senator  Pearson.  Other  than  farm? 

Mr.  Noah.  Other  than  farm-related  materials.  Now,  this - - 

Senator  Pearson.  Well,  I  don’t  want  to  appear  argumentative.  I 
am  really  just  trying  to  understand.  If  you  can  make  a  good  case  for 
the  co-ops  not  bringing  back  a  load  when  they  go  out,  it  seems  to  me 
a  case  can  be  made  for  all  products.  And  I  don’t  understand  the 
exemption  of  the  farmer. 

Mr.  Noah.  They  would  if  all  carriers  I  think,  Senator,  would  say, 
“We  don’t  want  to  be  regulated.  On  all  return  traffic,  we  don’t  want 
to  be  regulated.”  Then  I  think  we  would  have  chaos  as  we  did  prior 
to  1935. 

I  think  that  act  removed  the  chaos  that  the  industry  was  suffering 
at  the  time. 

Senator  Pearson.  I  thank  you  very  much. 

Mr.  Noah.  Thank  you. 

Senator  Lausche.  Mr.  Noah,  yesterday  there  was  delivered  to  the 
committee  a  letter  from  the  Department  of  the  Army  signed  by 
Stanley  R.  Resor,  Secretary  of  the  Army.1  In  that  letter  the  Depart¬ 
ment  of  Defense  opposes  this  bill.  Mr.  Resor  stated : 

The  enactment  of  the  bill  would  remove  an  effective  element  of  price  and  service 
competition  and  thus  deprive  the  Department  of  Defense  of  a  source  of  efficient 
and  low-cost  transportation  for  freight  shipments. 

I  would  like  to  have  you  analyze  that  reason  given  for  opposing 
the  bill  if  you  feel  you  can. 

Mr.  Noah.  1  think  that  is  right,  Mr.  Chairman.  The  Department 
of  Defense,  as  I  understand  it,  is  negotiating  now  with  these,  co-ops 
for  the  transportation  of  the  traffic  in  which  it  is  interested  at  its  own 
price  or  something  that  the  co-ops  and  the  National  Defense  Depart¬ 
ment.  can  get  together  on. 

And  they  could  save  materially  in  their  transportation  charges  if 
they  are  permitted  and  they  do  enter  into  contracts  with  the  co-ops 


i  Tln>  letter  referred  to  appears  on  p.  163. 


93 


for  the  transportation  of  these  defense  materials — -or  Government 
materials  for  that  matter. 

Senator  Lausche.  Well,  how  does  Mr.  Resor’s.  statement  stand 
when  you  confront  it  with  the  declaration  of  principle  stated  in  the 
National  Transportation  policy  that  the  act  shall  be — 

so  administered  as  to  recognize  and  preserve  the  inherent  advantages  of  each; 
to  promote  safe,  adequate,  economical,  and  efficient  service  and  foster  sound 
economic  conditions  in  transportation  and  among  the  several  carriers;  to  encourage 
the  establishment  and  maintenance  of  reasonable  charges  for  transportation 
services,  without  unjust  discriminations,  undue  preferences,  or  advantages,  or 
unfair  or  destructive  competitive  practices. 

Mr.  Noah.  Mr.  Chairman,  I  think  the  ability  of  anyone  to  enter 
into  contract  with  a  carrier  without  regulation  or  a  carrier  that  is  not 
being  regulated  at  rates  and  prices  to  fit  the  shipper  of  that  traffic  is 
a  discrimination  against  the  shipper  whose  rates  and  charges  .  are 
strictly  regulated  by  the  Interstate  Commerce.  Commission.  And  it  is 
destructive  competition  and  a  practice  which  is  not  a  healthy  one. 

Senator  Lausche.  Why  shouldn’t  the  Federal  Government  be 
allowed  to  save  as  much  money  as  it  possibly  can  for  the  taxpayers 
by  getting  a  low  rate?  .  . 

Mr.  Noah.  I  have  no  quarrel  with  that,  Mr.  Chairman,  but  1 
think  everybody  should  be  fed  out  of  the  same  spoon. 

Now,  of  course,  there  is  a  bill  before  you  now  on  the  Government 
quotation  section,  section  22  of  the  act,  which  would  preclude,  if  it  is 
adopted,  the  Government  agencies  from  contracting  with  carriers 
except  in  times  of  war  or  emergency. 

Senator  Lausche.  How  does  your  association  stand  on  the  proposal 

to  repeal  section  22?  . 

Mr.  Noah.  We  stated  that  position  some  time  ago,  and  we  are  in 
favor  of  the  passage  of  that  bill. 

Senator  Lausche.  Section  22  allows  the  Government  to  enter  into 
contracts  fixing  rates  immune  from  regulation.  Is  that  correct? 

Mr.  Noah.  That  is  true. 

Senator  Lausche.  I  think  that  is  all.  .  _ 

Senator  Pearson.  Suppose  instead  of  this  bill  we  just  said  the  co-ops 
are  exempt  from  regulation  in  the  hauling  of  all  of  their  own  production 
and  produce  but  subject  to  common  carrier  regulation  in  all  other 
hauling  and  they  may  do  whatever  they  wish.  .  rr.  ,  ,  . 

Mr.  Noah.  We  are  not  objecting  to  their  returning  traffic  that  is 
related  to  their  membership.  It  must  be  related  to  farm  products. 
We  are  not  objecting  to  that.  They  can  have  a  return  movement  if  it 
is  confined  to  their  own  membership  operation,  not  general  freight  that 
is  going  to  nonmembers.  Because  that  can  really  present  a  problem 

in  future  years.  . 

Senator  Pearson.  If  the  return  hauling  is  unfair  but  the  exemption 
for  the  co-ops  is  fair,  why  not  permit  them  to  haul  their  own  production, 
their  own  produce,  under  the  exemption  they  now  have,  but  on  all 
other  hauls  for  nonmembers,  whether  it  be  farm  produce  or  Ij11’™- 
related  or  anything  else,  they  then  must  acquire  a  certificate  and  be 
subject  to  all  regulations  such  as  all  other  common  carneis. 

Mr.  Noah.  I  interpret  that,  Senator,  to  be  stricter  than  bill  S.  752, 
and  I  am  sure  NARUC  would  have  no  objection. 

Senator  Pearson.  No,  I  don’t  think  that  is  S.  752.  In  S.  752  they 
can  bring  back  still-exempt  farm  produce  for  nonmembers. 
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Mr.  Noah.  I  understood  though  that  you  would  suggest  that  they 
would  be  confined  to  the  type  of  traffic  you  described.  Perhaps  I  am 
wrong  in  interpreting  it  that  way. 

Senator  Pearson.  I  think  you  are  right  about  that 

Mr.  Noah.  I  don’t  think  NARUC  would  object  to  it  at  all. 

Senator  Pearson.  How  about  having  them  certificated  and  then 
permitting  them  to  haul  anything  such  as  all  other  common  carriers? 

Mr.  Noah.  Then  the  Interstate  Commerce  Commission  and  the 
State  regulatory  agencies  throughout  the  country  could  function  better 
under  Public  Law  89-170,  which  is  very  important  to  proper  regula¬ 
tion  of  transportation. 

Senator  Pearson.  That  is  all  I  have. 

Senator  Lausche.  Following  what  Senator  Pearson  has  said,  would 
your  organization  approve  a  provision  in  the  bill  which  would  allow 
them  to  carry  without  limitation  on  their  return  trips  and  without 
getting  a  certificate  or  allowing  them  a  certificate  without  showing 
the  necessity  of  the  establishment  of  the  line? 

Do  I  make  myself  clear? 

Mr.  Noah.  I  think  I  understand  clearly.  If  I  may  say - 

Senator  Lausche.  Let  me  restate  it.  Allow  the  co-ops  to  continue 
as  they  did  prior  to  the  Northwest  decision.  To  the  extent  they  go 
beyond  that,  they  would  be  subjected  to  regulation  just  as  all  other 
carriers  are. 

Senator  Pearson.  That  is  my  question. 

Mr.  Noah.  That’s  right.  And  may  I  add,  Mr.  Chairman,- — - — 

Senator  Lausche.  Go  ahead. 

Mr.  Noah  (continuing).  They  be  required  to  show  the  need  for 
that  particular  service  in  the  public  interest  and  obtain  through  the 
regular  procedure  a  certificate  of  convenience  and  necessity  to  do  so. 

Senator  Lausche.  You  would  attach  that  condition? 

Mr.  Noah.  Yes  sir. 

Senator  Lausche.  That  is,  you  would  not  allow  them  to  auto¬ 
matically  be  entitled  to  a  certificate? 

Mr.  Noah.  That  is  right,  sir. 

Senator  Lausche.  All  right.  Thanks  very  much,  Mr.  Noah. 

Mr.  Noah.  Thank  you. 

Senator  Lausche.  Mr.  Breitbaupt,  General  Attorney,  Association 
of  American  Railroads. 

Mr.  Breitbaupt,  you  may  proceed. 

STATEMENT  OF  HARRY  J.  BREITHAUPT,  JR.,  GENERAL  ATTORNEY, 
ASSOCIATION  OF  AMERICAN  RAILROADS 

Mr.  Breithaupt.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  and  Senator  Pearson,  as  I  shall  explain  a  little  bit 
later,  we  do  not  believe  that  S.  752  as  introduced  at  the  request  of  the 
Interstate  Commerce  Commission  goes  far  enough  to  provide  a  satis¬ 
factory  solution  for  the  serious  problems  that  now  confront  us  in 
respect  of  section  203(b)(5)  of  the  Interstate  Commerce  Act.  We 
believe  that  more  is  needed. 

As  the  members  of  the  subcommittee  know  from  the  statements  of 
witnesses  who  have  preceded  me,  section  203(b)(5)  of  the  act  (which 
this  bill  would  amend)  provides  an  exemption  for  agricultural  co¬ 
operative  associations  to  this  extent:  That  motor  vehicles  controlled 
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and  operated  by  them  are  exempt  from  all  of  the  provisions  of  part  II 
of  the  Interstate  Commerce  Act,  the  so-called  Motor  Carrier  Act, 
except  those  provisions  relative  to  qualifications  and  maximum  hours 
of  service  of  employees  and  safety  of  operation  or  standards  of 
equipment. 

As  the  subcommittee  will  perhaps  recall,  for  a  number  of  years,  the 
Interstate  Commerce  Commission  has  expressed  concern  about  abuses 
and  other  evils  growing  out  of  this  escape  provision  of  the  act.  Others 
too  have  been  concerned. 

I  would  remind  the  subcommittee  that  the  Commission’s  principal 
concern  in  this  regard  in  past  years  and  the  principal  concern  of  others 
as  well  up  until  late  1965  and  early  1966  was  abuse — -sometimes 
quite  flagrant — -of  the  statutory  exemption  occurring  through  subter¬ 
fuge  and  deceit  practiced  by  persons  who,  in  order  to  escape  economic 
regulation  of  general  for-hire  transportation  services  performed  by 
them,  operated  unlawfully  under  the  guise  of  agricultural  coopera¬ 
tive  associations. 

During  the  course  of  hearings  conducted  by  this  subcommittee  in 
July  of  last  year,  several  witnesses  showed  by  actual  examples  and 
case  histories  just  how  bogus  or  phony  or  fake  agricultural  cooperative 
associations  have  been  used  as  cover  for  illicit  transportation  activities. 

The  record  of  those  hearings,  which  were  directed  to  S.  1729, 
(89th  Cong.),  contains  a  great  deal  of  well-documented  material  on 
that  particular  subject.  There  is  no  need,  I  take  it,  to  repeat  it  here. 

In  any  event,  the  principal  problem  in  connection  with  the.  agri¬ 
cultural  cooperatives  exemption  is  no  longer  that  the  exemption  is 
being  abused  by  means  of  spurious  cooperatives.  I  do  not  mean  to  say 
that  the  exemption  is  no  longer  used  as  a  guise  for  the  performance  of 
unlawful  transportation.  That  troublesome  problem  has  not  just  gone 
away. 

Comparatively  recent  developments,  however,  have  produced  a 
problem  that  is  more  serious  than  that  to  which  the  bill  (S.  1729, 
89th  Cong.)  before  this  subcommittee  last  year  was  directed. 

I  refer  "to  the  decision  of  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  in  the  Northwest  Agricultural  case,  which  was  discussed  in 
some  detail  yesterday  by  Chairman  Tucker  of  the  Interstate  Com¬ 
merce  Commission.  For  that  reason  it  would  seem  an  imposition  upon 
the  subcommittee’s  time  for  me  to  recite  the  details  of  the  Northwest 
case. 

So,  with  your  permission,  I  will  refer  in  that  regard  to  the  Northwest 
case  only  to  the  extent  of  reminding  the  subcommittee  that  the  co¬ 
operative  in  that  case  was  transporting  for  nonmembers  such  things 
as  furnaces,  air  conditioners,  and  water  heaters  from  California  to 
Idaho,  machinery  from  Minnesota  to  Idaho,  hardware  from  New 
Jersey  to  Oregon,  wire  springs  from  Illinois  to  Oregon,  yarn  from 
Oregon  to  Idaho,  door-hanger  parts  from  New  York  to  Oregon,  and 
roofing  materials  from  California  to  Idaho. 

Mr.  Chairman,  if  you  will  turn  now  to  my  prepared  statement,  I 
will  omit  further  discussion  of  the  Northwest  case. 

Senator  Lausche.  Pardon  me.  Were  all  of. these  commodities  being 
transported  for  nonmembers  that  were  mentioned  by  you? 

Mr.  Breithaupt.  That  is  correct,  Mr.  Chairman — according  to  the 
opinion  of  the  court,  in  any  case. 

Resuming,  then - 
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Senator  Pearson.  Pardon  me.  Was  it  a  single  co-op? 

Mr.  Breithatjpt.  Was  it  a  single  co-op? 

Senator  Pearson.  Yes. 

Mr.  Breithatjpt.  My  impression,  Mr.  Chairman,  is  that  it  was  a 
single  co-op  and  not  a  federation  of  cooperatives.  However,  I  may  be 
mistaken  on  that  score. 

Senator  Pearson.  It  was  either  a  single  or  a  single  group  of  co-ops 
though - 

Mr.  Breithatjpt.  Yes,  sir,  as  I  understand  it. 

Senator  Pearson  (continuing).  That  were  the  parties  in  interest  in 
that  lawsuit? 

Mr.  Breithatjpt.  That  is  my  impression.  That  is  certainly  true 
from  the  history  of  the  litigation. 

Thus,  it  is  clear,  in  the  light  of  the  Northwest  case,  that  the  problem 
is  no  longer  merely  one  of  transportation  performed  by  fictitious  or 
spurious  agricultural  cooperative  associations,  but  is  now  one  of  much 
broader  scope  and  impact. 

Under  the  Court  of  Appeals’  decision  a  bona  fide  agricultural 
cooperative  association  may  perform  transportation  services  of  non¬ 
farm-related  commodities  for  nonmembers  of  the  association,  and  do 
so  for  hire  and  yet  wholly  exempt  from  economic  regulation  by  the 
Interstate  Commerce  Commission. 

The  only  limitation  appears  to  be  that  a  cooperative’s  non-farm- 
related  business  must  not  too  closely  approach  50  percent  of  the 
cooperative’s  total  business. 

This  Northwest  decision,  with  the  situation  it  has  created,  poses  a 
very  serious  problem  for  the  regulated  carriers.  It  is  fraught  with 
much  more  difficulty  and  potential  harm  for  them  than  the  older 
problem  of  spurious  co-ops. 

Wholesale  diversion  of  traffic  from  the  regulated  common  carriers 
(both  truck  and  rail)  is  likely,  indeed  certain,  to  occur.  The  potential  is 
there,  and  the  raiding  has  already  started. 

It  is  not  easy  to  point  to  specific  examples  of  diversion.  The  nature 
of  exempt  transportation  and  the  circumstances  under  which  exempt 
transportation  is  performed  are  such  that  there  is  inevitably  an  air 
of  secrecy  about  it.  Agricultural  cooperatives,  like  other  exempt 
haulers,  are  free  of  those  provisions  of  the  Interstate  Commerce  Act 
requiring  the  publication  of  rates,  the  filing  of  reports,  et  cetera. 

About  the  only  information  available  to  us  as  to  the  nature  of  the 
nonmember  transportation  these  cooperatives  are  performing,  or 
undertaking  to  perform,  comes  to  us  from  rate  quotations  they  are 
making  in  connection  with  Department  of  Defense  traffic.  There  we 
can  see  the  bids  they  submit,  and  we  can  learn  the  extent  to  which 
they  are  undercutting  rail  and  regulated  motor  carrier  rates. 

Even  in  the  case  of  this  military  traffic  transported  by  cooperatives, 
however,  the  information  available  to  us  is  fragmentary  and  incom¬ 
plete,  and  I  ask  that  you  bear  in  mind  that  the  military  traffic  is  a 
very  small  part  of  the  overall  picture. 

The  broad-scale  exemption  from  economic  regulation  now  available 
to  agricultural  cooperative  associations  in  the  transportation  of  non¬ 
farm-related  commodities  for  nonmembers  gives  them  a  tremendous 
advantage  in  competition  with  the  closely  regulated  rail  and  motor 
carriers  for  such  traffic. 

The  cooperatives’  transportation  charges  are  not  subject  to  control 
by  the  Interstate  Commerce  Commission,  and  they  are  free  to  go  as 
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low  as  they  please  in  their  efforts  to  attract  traffic  for  what  would 
otherwise  be  empty  backhauls. 

Indeed,  there  is  nothing  in  the  court’s  decision  that  limits  the 
exemption  to  backhauls,  as  was  quite  descriptively  pointed  out  in 
the  quotation  which  I  have  provided  for  the  record  from  the  Supreme 
Court  petition  for  a  writ  of  certiorari  filed  by  the  Solicitor  General 
of  the  United  States  in  behalf  of  the  Interstate  Commerce  Commission. 

Senator  Lausche.  Is  there  anything  in  the  decision  which  circum¬ 
scribes  what  may  be  carried  on  the  forward  haul,  if  I  may  put  it 
that  way? 

Mr.  Breithaupt.  No,  not  as  to  the  nature  of  the  commodity 
transported,  Senator  Lausche.  As  the  Solicitor  General  of  the  United 
States  has  pointed  out  in  the  reference  I  just  made,  there  is  nothing 
in  the  decision  which  would  indicate  that  a  cooperative — to  be  in  an 
exempt  status  performing  for-hire  transportation  of  non-farm-related 
commodities  for  nonmembers — would  be  restricted  to  the  backhaul. 

He  points  out,  Mr.  Chairman - 

Senator  Lausche.  Well,  to  the  backhaul,  but  what  about  the 
outward  haul?  Would  the  same  freedom  prevail  on  both  legs  of  the 
trip? 

Mr.  Breithaupt.  So  long  as  the  condition  as  to  “necessary  and 
incidental”  to  the  primary  statutory  activity  is  observed  the  answer 
to  your  question  is  yes,  Mr.  Chairman.  The  same  condition  would 
prevail,  subject  only  to  the  limitations  that  prevail  with  respect  to 
their  entire  nonmember  transportation  activity  being  necessary  and 
incidental. 

The  Solicitor  General  pointed  out - 

Senator  Lausche.  And  not  in  excess  of  50  percent  of  their  total? 

Mr.  Breithaupt.  Not  too  closely  approaching  50  percent,  as  the 
court  put  it. 

It  has  been  pointed  out  that  the  nature  of  the  farming  business  in 
which  certain  cooperatives  may  be  especially  interested  or  primarily 
interested  is  seasonal,  and  at  certain  times  of  the  year  they  may  have 
a  fleet  of  trucks  that  are  not  engaged  in  any  business  of  a  purely 
agricultural  nature.  And  it  has  been  contended,  and  I  think  with 
validity,  and  I  see  nothing  in  the  court’s  opinion  to  the  contrary,  that 
that  cooperative  may  use  those  motor  vehicles  during  their  nonbusy 
season  on  both  the  forward  and  the  backhaul. 

Senator  Pearson.  Is  there  anything  in  the  decision  that  indicates 
that  the  backhaul  for  nonmembers  must  go  back  to  the  point  of  origin? 
Or  may  a  co-op  leave  Wichita,  Ivans.,  and  go  to  Seattle,  Wash.,  and 
then  pick  up  some  type  of  a  haul  and  go  to  Chicago  and  then  down  to 
St.  Louis  and  then  back  to  Wichita,  Ivans.? 

Mr.  Breithaupt.  There  is  nothing  in  the  decision  which  would 
indicate  that  there  must  be  a  return  to  the  geographical  point  of 
origin. 

Senator  Pearson.  Well,  what  is  the  practice,  now,  if  you  know? 

Mr.  Breithaupt.  I  cannot  say  what  the  general  practice  is, 
Senator  Pearson.  In  the  Northwest  case  itself,  the  geographical  points 
of  origin  and  destination  that  I  gave  you  would  indicate  that  here  is  a 
cooperative  in  the  West  which  was  transporting  some  commodities 
from  New  York  to  the  west  coast  and  the  like.  But  I  am  not  qualified 
to  say  what  the  general  practice  is. 
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As  I  haA^e  tried  to  point  out,  it  is  almost  impossible  to  ascertain  the 
facts.  They  don’t  report  to  anybody.  There  are  no  public  statistics 
or  figures  or  records  of  what  they  are  doing. 

Senator  Pearson.  Thank  you. 

Mr.  Breithaupt.  Nor  should  it  be  overlooked  that  the  sweeping 
exemption  noAV  aArailable  to  bona  fide  agricultural  cooperative  as¬ 
sociations  is  almost  certain  to  encourage  and  spur  the  formation  and  use 
of  spurious  agricultural  cooperatives  as  a  means  of  evading  ICC 
regulation.  Illicit  transportation  of  this  kind  Avill  surely  increase. 
There  is  now  a  much  greater  incentive,  or  temptation,  than  hereto¬ 
fore  for  artifice,  sham  and  deception. 

As  the  laAV  now  stands,  then,  an  agricultural  cooperative  may  trans¬ 
port  anything  for  anjTody,  anywhere,  at  any  rate — entirely  free  of 
any  economic  regulation  whatsoever — subject  only  to  the  nebulous 
condition  that  its  transportation  activities  Avith  respect  to  nonfarm 
products  and  supplies  be  “incidental  and  necessary”  to  its  primary 
statutory  activity. 

The  railroads,  on  the  other  hand,  as  the  subcommittee  well  knows, 
are  required  to  establish  rates  that  meet  statutory  standards  of 
justness  and  reasonableness;  to  file  and  publish  those  rates  for  all  the 
world  (including  the  agricultural  cooperatives)  to  see;  to  adhere  strictly 
to  those  rates;  to  forgo  any  changes  in  them  (absent  special  circum¬ 
stances)  except  upon  30  days’  notice;  to  observe  the  prohibitions  and 
requirements  of  the  long-  and  short-haul  clause,  and  other  restraints 
in  the  Interstate  Commerce  Act,  and  to  avoid  unjust  or  undue  dis¬ 
crimination,  preference  or  prejudice. 

|  ’The  regulated  motor  carriers  are,  speaking  generally,  subject  to 
these  same  or  similar  regulatory  restraints. 

Agricultural  cooperatives  are  subject  to  none  of  these  restraints  and 
are  privileged  to  make  whatever  rates  they  choose  to  make,  at  any 
time,  without  notice  to  anyone  and  without  publication,  on  whatever 
basis  they  regard  as  necessary  to  obtain  the  traffic. 

Furthermore,  agricultural  cooperatives  are  wholly  free  of  the  legal 
obligation  that  common  carriers  have  to  serve  the  general  public  over 
authorized  routes,  between  named  origin  and  destination  points, 
Avithout  selectivity  as  to  commodity  or  shipper  or  some  geographical 
location. 

The  railroads,  for  example,  must  (Avithin  recognized  limitations) 
transport  anything  for  anybody,  anywhere. 

The  farm  cooperatives  are  under  no  obligation  at  all  to  serve  the 
general  public.  They  are  free  to  “pick  and  choose”  traffic  as  they 
please,  soliciting  the  most  desirable  and  most  lucrative  and  rejecting 
that  which  they  simply  do  not  care  to  transport. 

You  can  see  the  intolerable  competitive  situation  in  which  the  rail¬ 
roads  and  the  regulated  motor  carriers  now  find  themselves.  More 
important  yet,  from  the  standpoint  of  the  Congress,  I  think,  you  can 
see  that  the  exemption  results  in  no  measurable  benefit  to  the  general 
public,  that  it  does  nothing  to  improve  or  strengthen  our  national 
transportation  system,  and  it  thus  has  no  saAnng  grace. 

Senator  Lausche.  Now,  pause  at  this  moment.  Why  do  you  say 
that  the  exemption  results  in  no  measurable  benefits  to  the  general 
public? 

Mr.  Breithaupt.  Because  of  the  ability  of  the  exempt  carriers  in 
this  instance  to  pick  and  choose  the  traffic — this  is  one  of  the  reasons — 
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to  pick  and  choose  the  traffic  which  they  will  haul  and  pick  and  choose 
the  destinations  and  the  origins  over  which  they  will  haul  it. 

It  therefore  is  not  a  service  to  the  general  public. 

Furthermore,  in  the  broader  sense,  Mr.  Chairman,  when  you  do 
anything  or  permit  anything  to  be  done  to.  weaken  the  common 
carrier  system  of  transportation  upon  which  this  country  relies  for.  the 
strength  of  its  transportation,  a  matter  time  and  again  recognized 
not  only  by  the  Congress  but  specifically  by  this  subcommittee,  you 
are  damaging  the  general  public  rather  than  assisting  the  general 
public. 

Senator  Pearson.  If  you  were  representing  a  co-op  and  they  put  to 
you  the  question  whether  or  not  they  could  use  their  fleet  of  trucks 
not  exceeding  50  percent  of  their  business,  could  they  then  originate 
and  haul  from  their  point  of  origin,  go  out  and  operate  just  like  a 
common  carrier?  . 

Mr.  Breithaupt.  Operate  just  like  a  common  carrier  but  free  of 
regulation  you  mean? 

Senator  Pearson.  Yes.  ... 

Mr.  Breithaupt.  With  the  shipment  originating  at  their  head- 

quarters,  so  to  speak?  T  ,  .  AT 

Senator  Pearson.  Yes,  outbound  and  inbound.  Under  the  Worth- 

west  case 

Mr.  Breithaupt.  I  hate  to  put  myself  in  a  position  as  if  I  repre¬ 
sented  cooperatives.  But  if  you  just  asked  me  as  a  legal  student  of  this 
subject - 

Senator  Pearson.  I’m  just  asking  you  as  an  attorney  well-versed 
and  most  learned  in  this  field. 

Mr.  Breithaupt.  I  thank  you,  Senator  Pearson.  I  will  answer  that 
question  without  reservation.  If  I  were  representing  a  cooperative  01  a 
group  of  cooperatives,  and  if  I  were  asked  whether  they  might  lawfully , 
under  the  concept  of  the  Northwest  case,  transport  commodities  within 
what  you  refer  to  as  a  50  percent  limitation,  which  is  a  rather  general 
description  of  Avhat  the  real  conditions  are,  and  transport  them  from 
point  of  origin  and  also  transport  some  other  commodities  from  the 
destination  of  that  shipment  back  to  the  point  of  origin 

Senator  Pearson.  Or  any  other  point. 

Mr.  Breithaupt  (continuing).  Or  anywhere  else,  my  answer  would 
be  yes,  so  long  as  they  adhere  to  the  formula  laid  down  by  the  Ninth 
Circuit  in  the  Northwest  case:  that  what  they  are  doing  must  lie 
demonstrably  necessary  and  incidental  to  their  primary  statutory 

activity.  .  _  ,  ,  . 

And  I  think  that  in  certain  circumstances  the  performance  of  trans¬ 
portation  along  the  lines  you  and  I,  sir,  have  described,  could  be  neces¬ 
sary  and  incidental  to  their  primary  statutory  purpose. 

Now,  we  must  recognize  that  there  will  be  a  limitation  on  the 
amount  of  this  they  can  do,  because  in  no  event  could  this  and  other 
nonmember  business  exceed  50  percent  of  their  total  business. 

And  I  am  not  willing  to  concede  that  something  is  still  necessary 
and  incidental  if  it  gets  anywhere  in  the  neighborhood  of  40  or  50 
percent.  I  have  a  dual  responsibility  here.  But  to  answer  your  question, 
yes,  I  would  provide  such  advice. 

Senator  Pearson.  Thank  you. 

Mr.  Breithaupt.  May  I  say - 
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Senator  Lausche.  May  I  put  a  question  at  this  point?  If  the  income 
of  a  co-op  up  to  let’s  say  52  percent  is  grossly  adequate  to  show  that 
it  can  be  sustained  without  giving  the  co-op  the  right  to  have  an  income 
derived  from  carrying  general  products,  would  you  say  that  the  North¬ 
west  case  would  be  applicable  to  it? 

The  Northwest  decision  says  that  it  is  “necessary.”  That  means  it  is 
compellingly  required  so  as  to  keep  the  co-op  in  existence. 

Now,  my  question  is,  if  the  co-op  can  exist  without  any  carrying  of 
outside  products,  is  the  declaration  of  necessity  met? 

Mr.  Breithaupt.  Let  me  preface  what  I  am  about  to  say  by 
reminding  the  subcommittee,  if  the  subcommittee  is  not  already 
aware  of  it,  that  there  has  been  a  minimum  of  case  law  on  this.  The 
Northwest  case  announced  this  doctrine  in  authoritative  fashion  for 
the  first  time.  The  Supreme  Court  didn’t  discuss  it.  It  merely  denied 
certiorari,  denied  review  of  the  case. 

I  don’t  know  of  any  other  litigation  construing  or  elaborating  upon 
the  Ninth  Circuit’s  rule  except  this:  That  the  Interstate  Commerce 
Commission  in  one  of  its  administrative  proceedings  decided  by  the 
Commission  subsequent  to  the  Northwest  case,  a  case  known  as  the 
Cache  Valley  case,  found  that  the  activities  of  that  particular  coopera¬ 
tive  in  nonmember  nonfarm  business  were  necessary  and  incidental. 

In  that  case  the  proportion  of  nonmember  non-farm-related  business 
to  total  business  somewhat  exceeded  the  similar  proportion  in  the 
A orthwest  case. 

But  I  cannot  undertake  to  predict  how  the  case  law  may  develop. 

Frankly,  Mr.  Chairman  and  Senator  Pearson,  I  have  some  difficulty 
understanding  thoroughly  the  concept  of  the  Ninth  Circuit.  They  use 
the  words  “necessary  and  incidental” - 

Senator  Lausche.  Yes. 

Mr.  Breithaupt  (continuing).  In  their  opinion.  But  I  for  one 
cannot  avoid  the  impression  that  they  really  meant  incidental — and 
reasonably  incidental. 

As  I  read  that  litigation,  or  the  record  of  that  litigation,  I  don’t 
find  any  “necessity”  really  at  all. 

Senator  Lausche.  In  the  A  orthwest  case,  the  court  said,  dealing 
with  backhauls  of  nonfarm  commodities: 

This  is  the  traffic  enjoined.  In  a  four-month  period  this  traffic  produced  $41,000 
in  revenues  out  of  a  total  of  $230,000. 

That  would  mean  that  it  was  probably  about  1  over  5% — one-fifth. 

Now,  my  query  is:  When  does  the  income  factually,  independent  of 
the  declaration  of  the  statute  on  50  percent,  reach  a  point  where  it  is 
no  longer  compellingly  required  to  sustain  the  cooperative? 

Mr.  Breithaupt.  The  only  guidance  we  have  on  that  is  twofold — 
that  the  Interstate  Commerce  Commission  has  said  in  the  Cache 
Valley  case  that  that  point  is  not  reached  at  25  percent,  and  the 
Ninth  Circuit’s  expression  about  not  too  closely  approaching  50 
percent. 

It  was  not  pinned,  Mr.  Chairman,  on  the  statutory  50  percent  which 
you  have  in  mind.  It  was  pinned  upon  50  percent  as  being  the  absolute, 
obvious  ceiling  as  to  what  is  incidental. 

Senator  Lausche.  Well,  that  is  the  point  I  am  trying  to  make. 
The  statute  says,  arbitrarily,  50  percent. 

Mr.  Breithaupt.  That  is - 
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Senator  Lausche.  The  court  says  the  nonfarm  income  must  be  a 
necessary  incident  to  the  operation. 

Now,  I  want  to  repeat  my  understanding  of  the  word  “necessary” 
is  compelling  income  so  as  to  sustain  and  make  possible  the  carrying 
into  effect  of  the  principal  objective  of  the  farm  bureau,  and  that  is 
to  serve  its  own  members. 

Mr.  Breithaupt.  That  is  my  understanding  generically  of  the  word 
“necessary,”  but  I  fear,  Mr.  Chairman,  that  that  is  not  the  way  the 
court  used  it  in  the  Northwest  case,  because  I  don’t  find  that  com¬ 
pelling  necessity  or  anything  on  the  record  in  that  case  to  indicate — - — - 

Senator  Lausche.  That  is,  you  don’t  find  it  in  the  facts? 

Mr.  Breithaupt.  In  the  facts.  That  is  correct.  As  I  understand  the 
facts — and  I  know  nothing  except  what  the  courts  have  said — I  mean 
what  the  opinions  demonstrate  and  the  records  show - 

Senator  Lausche.  Proceed. 

Senator  Pearson.  Isn’t  the  50-percent  requirement  as  used  by  the 
Court  meant  to  say  that  if  you  exceed  50  percent  then  you  cease  to 
have  your  primary  objective  as  an  agricultural  co-op  and  then  become 
a  transportation  business?  Isn’t  that  what  they  had  in  mind? 

Mr.  Breithaupt.  They  said  that  if  you  are  too  closely  approaching 
50  percent,  it  obviously  is  no  longer  incidental  to  your  major  purpose. 

There  is  a  little  confusion  here,  I  fear,  as  to  where  this  50-percent 
limitation  comes  from. 

In  the  Agricultural  Marketing  Act  of  1928  or  1929 — I  forget  the 
date — it  is  provided  in  defining  what  shall  be  an  agricultural  coopera¬ 
tive  association  that  the  total  nonmember  business — now,  this  is  not 
confined  merely  to  transportation;  it  could  be  farm  business  services 
and  various  other  things — that  the  total  nonmember  business  may 
not  exceed  the  business  performed  for  the  membership. 

That  50-percent  statutory  limitation  that  Senator  Lausche,  at  least, 
had  in  mind  is  not  the  same  50  percent  that  the  Ninth  Circuit  was 
talking  about.  Because  the  Ninth  Circuit,  as  I  read  what  they  said, 
was  saying  that  limiting  it  to  transportation  alone,  if  the  nonfarm- 
related  transportation  that  you  perform  approaches  50  percent  of 
your  total  transportation,  that  that  obviously  is  no  longer — if  it 
exceeds  it,  is  certainly  no  longer — incidental  to  your  main  purpose. 

I,  indeed,  am  not  sure  that  the  Ninth  Circuit  intended  to  impose 
the  50-percent  limitation  solely  with  respect  to  transportation.  It  may 
be— and  I  believe  now  upon  this  instant  refreshment  of  my  recollec¬ 
tion — that  the  Court  said  that  if  nonfarm-related  business,  not  limiting 
it  to  transportation,  too  closely  approaches  50  percent  of  total  business 
overall  that  the  norffarm  business  then  is  obviously  no  longer  incidental 
to  the  main  purpose. 

As  long  as  we  are  on  that  subject,  I  would  like  to  point  out  one  of 
the  evil  things  about  the  policy  of  the  Department  of  Defense  in 
now  soliciting  and  to  some  extent  using  the  transportation  services 
of  agricultural  cooperatives. 

One  of  the  evil  things  about  that  is  that  in  connection  with  the 
statutory  definition  as  to  a  maximum  limit  of  50  percent  ol  total 
business  that  may  be  done  for  nonmembers,  it  is  provided  in  that 
statute,  in  the  Agricultural  Marketing  Act,  that  business  performed 
for  the  U.S.  Government  by  an  agricultural  co-op  shall  not  be  counted 
either  as  member  or  nonmember  business.  That  only  aggravates  the 
overall  problem. 
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I  had  not  intended  to  mention  that. 

Senator  Lausche.  All  right.  Proceed  with  your  paper,  Mr. 
Breithaupt. 

Mr.  Breithaupt.  I  said  that  I  didn’t  see  any  saving  grace,  any 
countervailing  benefit  that  was  derived  by  the  public,  by  the  Nation, 
from  the  exemption  as  now  construed.  And  I  would  like  to  say  now, 
quite  the  contrary,  there  is  a  severe  and  imminent  threat  to  the 
regulated  common  carriers  of  the  Nation,  with  the  prospect - _ 

Senator  Lausche.  Mr.  Breithaupt,  we  will  have  just  a  brief 
recess,  if  you  will,  please. 

(Whereupon,  a  brief  recess  was  taken.) 

Senator  Lausche.  Mr.  Breithaupt. 

Air.  Breithaupt.  With  the  benefit  of  this  slight  reprieve  to  assess 
my  position,  I  wonder  if  it  is  entirely  clear  to  the  subcommittee — and 
I  want  to  make  it  so  in  the  event  that  it  is  not  entirely  clear — that  the 
transportation  that  we  are  talking  about  that  may  be  performed  free 
of  economic  regulation  is  in  no  sense  unlawful.  It  may  be  performed 
entirely  within  the  law  as  the  law  has  been  explained  to  us  by  the 
Ninth  Circuit. 

So  that  I  am  not  complaining  about  sham  or  bogus  co-ops.  I  am 
talking  about  what  the  bona  fide  agricultural  cooperative  associations 
entirely  lawfully  may  do  today. 

What  they  may  do  today  is  a  severe  and  imminent  threat  to  the 
regulated  common  carriers,  with  the  prospect  of  a  most  serious  under¬ 
mining  and  weakening  of  out  common  carrier  system  of  transportation. 

Over  the  years,  as  I  pointed  out — I  believe — a  little  earlier,  the 
Congress  has  recognized  with  fair  consistency  that  the  regulated 
common  carrier  system  of  transportation  must  be  maintained  and 
preserved  in  full  measure  of  strength  and  vigor,  and  that  the  public 
interest  requires  protection  of  the  regulated  common  carriers  from 
the  destructively  competitive  inroads  of  unregulated  for-hire  carriage. 

Time  and  time  again  the  Congress  has  recognized  that  there  is  an 
overriding  need,  in  the  public  interest,  for  a  strong  common  carrier 
system. 

Mr.  Chairman,  in  the  next  portion  of  my  prepared  statement  I  have 
provided  the  subcommittee,  for  the  record,  with  what  I  consider  to 
be  relevant  and  pertinent  references  in  this  regard,  and  with  which  I 
shall  not  belabor  the  subcommittee,  with  your  permission.  I  do  ask 
they  be  included  in  the  record. 

Senator  Lausche.  It  will  be  so  done.  Your  full  statement  will  go 
into  the  record. 

Mr.  Breithaupt.  Thank  you,  Mr.  Chairman. 

Resuming,  then,  in  the  interest  of  conserving  your  time,  Mr.  Chair¬ 
man:  In  light  of  all  of  the  considerations  I  have  mentioned,  we 
therefore  endorse  and  support  the  objectives  of  S.  752.  However, 
we  do  not  regard  the  bill,  in  the  form  in  which  it  was  introduced,  as 
being  adequate  to  deal  with  the  problem  at  hand.  The  situation  with 
which  we — and  you,  the  Congress — are  confronted  calls  for  a  stronger 
remedy. 

As  drafted,  S.  752  would  permit  agricultural  cooperatives  to  do  just 
exactly  what  present  law'  allows  them  to  do,  except  that  in  performing 
for-hire  transportation  for  nonmembers  they  could  handle  only  “farm 
products,  farm  supplies,  or  other  farm-related  traffic.”  This,  I  say  to 
you,  is  not  a  sufficient  limitation. 
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Why  should  agricultural  cooperatives  enjoy  special  exemption  from 
economic  regulation  with  respect  to  any  transportation  at  all  per¬ 
formed  for  the  general  public  for  compensation,  even  in  the  case  of 
“farm-related”  traffic?  Why,  for  example,  should  an  agricultural 
cooperative  be  treated  preferentially  by  the  Congress  with  respect  to 
the  for-hire  transportation  of  farm  machinery,  for  its  manufacturer, 
from  his  plant  to  his  commercial  distribution  outlet? 

And  apart  from  the  matter  of  for  whom  the  transportation  is  per¬ 
formed,  and  the  matter  of  from  whom  and  to  whom  the  shipment  is 
consigned,  who  is  to  say  what  “other  farm-related  traffic”  is?  Produce 
and  tractors  and  fertilizer  are  clear  cases,  perhaps,  but  how  about 
roofing  and  other  building  materials  and  refrigerators  and  television 
sets? 

There  is  urgent  need  for  enactment  of  legislation  of  the  kind  sug¬ 
gested  earlier  yesterday  in  this  hearing,  by  James  F.  Pinkney  in 
behalf  of  the  American  Trucking  Associations,  Inc.  We,  the  railroads, 
endorse  the  airms,  objectives  and  purposes  of  that  proposal.  We  join 
the  regulated  motor  carriers  in  its  support.  The  proposed  substitute 
for  S.  752  to  which  I  refer,  the  subcommittee  will  recall,  would  amend 
section  203(b)(5)  of  the  Interstate  Commerce  Act  by  adding  to  it  a 
proviso  which  is  already  spread  on  the  record  in  the  testimony  offered 
by  Mr.  Pinkney.  I  mil  sum  it  up  in  a  second. 

'  It  is  legislation  along  these  lines  that  is  needed.  S.  752  as  introduced 
is  a  step  in  the  right  direction,  but  for  all  of  the  reasons  I  have. stated 
and  for  all  of  the  additional  reasons  stated  yesterday  by  Mr.  Pinkney 
and  by  other  representatives  of  the  regulated  motor  carrier  industry 
it  does  not  go  far  enough.  . 

Our  principal  objection  to  it  is  that  it  would  allow  agricultural 
cooperative  associations  to  perform  for-hire  transportation  services 
for  nonmembers  completely  free  of  economic  regulation.  This  we 
believe  to  be  wrong,  even  as  to  “farm-related”  commodities. 

Senator  Lausche.  Why  do  you  state  that  your  principal. objection 
to  it  is  that  it  would  allow  agricultural  cooperative  associations  to 
perform  for-hire  transportation  services  for  nonmembers  completely 
free  of  economic  regulation? 

What  language  is  in  the  proposed  bill  that  would  allow  the  rendition 
of  that  unlimited  service  to  nonmembers? 

Mr.  Breithatjpt.  In  the  bill  as  it  is  pending  before  this  subcom¬ 
mittee? 

Senator  Lausche.  Yes. 

Mr.  Breithaupt.  The  bill  as  it  is  pending  before  this  subcommittee 
merely  constitutes  a  restriction  upon  the  type  of  commodities  that 
may  be  transported  for  nonmembers.  It  recognizes  the  right,  in 
an  exempt  status,  of  the  cooperative  to  perform  for-hire  transporta¬ 
tion  for  nonmembers  but  says  that  the  commodities  so  transported 
shall  be  of  the  kind  described. 

Senator  Lausche.  Well,  isn’t  there  a  limitation  on  the  type  de¬ 
scribed,  or  does  farm-related  traffic  embrace  the  whole  gamut? 

Mr.  Breithaupt.  I  have  to  ascribe  to  the  Commission  the  intent 
to  use  those  words  as  words  of  limitation,  Mr.  Chairman. 

My  point  is  that  these  things  may  be  transported  for  nonmembers 
of  the  cooperative,  and  I  see  no  justification  for  exempting  agricultural 
cooperatives  with  respect  to  any  transportation  performed  for  other 
than  themselves  or  their  members. 
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To  sum  up,  and  in  doing  so  to  refresh  your  recollection,  Mr.  Chair¬ 
man  and  Senator  Pearson,  as  to  the  proposal  advanced  by  the  Ameri¬ 
can  Trucking  Associations,  the  railroads  join  the  regulated  motor 
carriers  in  their  belief  that  the  exemption  ought  to  be  limited  to  the 
transportation  of: 

1.  Commodities  owned  bv  the  cooperative  association  (or  by  a 
federation  of  such  associations). 

2.  Commodities  transported  for  members  of  the  cooperative  if 
such  commodities  are  to  be  used  in,  or  necessary  for,  or  produced 
by,  farming  operations;  and  then  only  when  such  commodities  are 
transported  to  or  from  farmers  or  agricultural  cooperatives. 

3.  The  obvious  exemption — commodities  the  transportation  of 
which  is  exempt  under  section  203(b)(6)  of  the  Interstate  Commerce 
Act  (the  so-called  “agricultural  commodities  exemption”,  which  is 
available  to  anyone). 

We  urge  then  that  the  subcommittee  consider  favorably  and 
favorably  report  the  bill  amended,  however,  in  such  a  way  as  to 
incorporate  provisions  along  the  lines  of  those  that  have  been  sug¬ 
gested  by  the  motor  carriers  under  regulation,  provisions  which  we 
now  endorse. 

Thank  you,  Mr.  Chairman. 

(The  prepared  statement  of  Mr.  Breithaupt  follows:) 

Statement  of  Harry  J.  Breithaupt,  Jr.,  General  Attorney,  Association 

of  American  Railroads 

My  name  is  Harry  J.  Breithaupt,  Jr.  I  am  general  attorney  of  the  Association 
of  American  Railroads,*  with  headquarters  at  the  offices  of  the  Association  in 
Washington. 

I  appear  in  behalf  of  the  member  lines  of  the  Association  of  American  Rail¬ 
roads,  by  authority  of  its  board  of  directors,  in  support  of  the  objectives  of  S.  752, 
the  bill  introduced  on  January  31,  1967,  by  Senator  Magnuson  for  himself  and 
Senator  Lausche  (bj’  request)  “to  amend  section  203  (bl  (5i  of  the  Interstate 
Commerce  Act  to  clarify  this  exemption  with  respect  to  transportation  performed 
by  agricultural  cooperative  associations  for  nonmembers.’’  As  I  shall  explain 
later  in  my  statement,  however,  we  do  not  believe  that  S.  752  as  introduced  goes 
far  enough  to  provide  a  satisfactory  solution  for  the  serious  problems  that  now 
confront  us  in  respect  of  section  203(b)(5)  of  the  Interstate  Commerce  Act.  We 
believe  that  more  is  needed. 

As  the  members  of  the  subcommittee  know  from  the  statements  of  witnesses 
who  have  preceded  me,  section  203(b)(5)  of  the  Act  (which  this  bill  would  amend) 
exempts  from  economic  regulation  by  the  Interstate  Commerce  Commission — 
motor  vehicles  controlled  and  operated  by  a  cooperative  association  as  de¬ 
fined  in  the  Agricultural  Marketing  Act,  approved  June  15,  1929,  as  amended, 
or  by  a  federation  of  such  cooperative  associations,  if  such  federation  possesses 
no  greater  power  or  purposes  than  cooperative  associations  so  defined. 

Such  motor  vehicles  are  thus  exempt  by  that  section  from  all  of  the  provisions  of 
part  II  of  the  Interstate  Commerce  Act  (the  so-called  Motor  Carrier  Act)  except 
those  provisions  relative  to  qualifications  and  maximum  hours  of  service  of  em¬ 
ployees  and  safety  of  operation  or  standards  of  equipment. 

For  a  number  of  years  the  Interstate  Commerce  Commission  has  expressed 
concern  about  abuses  and  other  evils  growing  out  of  this  escape  provision  of  the 
act.  Others,  too,  have  been  concerned.  The  Commission’s  principal  concern  in  this 
regard  in  past  years  and  the  principal  concern  of  others  as  well  up  until  late  1965 
and  early  1966  was  abuse — sometimes  flagrant — of  the  statutory  exemption  occur¬ 
ring  through  subterfuge  and  deceit  practiced  by  persons  who  in  order  to  escape 
economic  regulation  of  general  for-hire  transportation  services  performed  by  them 
operated  unlawfully  under  the  guise  of  agricultural  cooperative  associations. 

‘The  Association  of  American  Railroads  is  a  voluntary,  non-profit  organization.  Its  membership  com 
prises  railroads  that  operate  96  percent  of  the  total  mileage  of  all  railroads  in  the  United  States  and  have 
annual  revenues  approximating  96  percent  of  the  total  annual  revenues  of  the  railroads. 
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During  the  course  of  hearings  conducted  by  this  subcommittee  in  July  of  last 
year,  several  witnesses  showed  by  actual  examples  and  case  histories  just  how 
bogus  or  phony  or  fake  agricultural  cooperative  associations  have  been  used  as 
cover  for  illicit  transportation  activities.  The  record  of  those  hearings,  which  were 
directed  to  S.  1729  (89th  Cong.),  contains  a  great  deal  of  well-documented  ma¬ 
terial  on  that  subject.  There  is  no  need  to  repeat  it  here. 

In  any  event,  the  principal  problem  in  connection  with  the  agricultural  coopera¬ 
tives  exemption  is  no  longer  that  the  exemption  is  being  abused  by  means  of 
spurious  cooperatives.  I  do  not  mean  to  say  that  the  exemption  is  no  longer  used 
as  a  guise  for  the  performance  of  unlawful  transportation.  That  troublesome 
problem  has  not  gone  away.  Comparatively  recent  developments,  however,  have 
produced  a  problem  that  is  more  serious  than  that  to  which  the  bill  (S.  1729, 
89th  Cong.)  before  this  subcommittee  last  year  was  directed. 

I  refer  to  the  decision  of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  in  Northwest  Agricultural  Cooperative  Association,  Inc.  v.  Interstate  Com¬ 
merce  Commission,  350  F.  2d  252  (1965),  and  to  the  Supreme  Court’s  denial  of 
certiorari  in  that  case  on  January  24,  1966. 

The  Northwest  case  involved  a  non-profit  corporation  formed  under  the  Idaho 
Cooperative  Marketing  Association  Act  for  the  purpose  of  enabling  its  members 
collectively  and  economically  to  transport  their  agricultural  products  to  markets. 
Northwest  was,  and  presumably  still  is,  engaged  solely  in  transportation  activities 
with  a  fleet  of  long  haul  trucks.  On  return  trips  from  market  areas,  Northwest 
transported  farm  supplies  back  to  members  of  the  cooperative.  The  volume  of 
these  farm  supplies  did  not  equal  the  volume  of  farm  products  shipped  on  the 
outbound  trips,  however,  and  consequently  Northwest  had  available  empty 
backhaul  space  in  its  trucks.  In  order  to  utilize  this  space  Northwest  backhauled 
non-farm-related  commodities  for  non-members  of  the  association  for  com¬ 
pensation. 

For  example,  Northwest  transported  for  non-members  furnaces,  air  con¬ 
ditioners,  and  water  heaters  from  California  to  Idaho ;  machinery  from  Minnesota 
to  Idaho;  hardware  from  New  Jersey  to  Oregon;  wire  springs  from  Illinois  to 
Oregon;  yarn  from  Oregon  to  Idaho;  door  hanger  parts  from  New  York  to  Oregon, 
and  roofing  materials  from  California  to  Idaho.  During  a  4-month  period  in 
1963-64  Northwest  received  approximately  $230,375  for  transportation  services, 
of  which  some  $41,000,  or  about  16  percent,  was  derived  from  the  transportation 
for  non-members  of  non-farm  commotities. 

The  Interstate  Commerce  Commission  brought  suit  in  1964  in  the  United 
States  District  Court  for  the  District  of  Oregon  to  enjoin  Northwest  from  this 
hauling  of  general  commodities  for-hire  throughout  the  country,  for  non-member 
merchants  and  manufacturers,  without  a  certificate  of  public  convenience  and 
necessity. 

The  Commission  contended  that  transportation  activities  of  agricultural 
cooperative  associations  are  Dot  completely  exempt  from  economic  regulation 
under  section  203(b)(5)  of  the  Interstate  Commerce  Act.  It  pointed  out  that  an 
agricultural  cooperative  is  defined  in  the  Agricultural  Marketing  Act  as  one 
dealing  in  “farm  products,  .  .  .  farm  supplies  and/or  farm  business  services”. 
It  conceded  that  transportation  services  performed  for  members  of  a  cooperative 
that  are  “directly  or  functionally  related”  to  their  agricultural  activities  are 
exempt  from  economic  regulation.  It  argued,  however,  that  for-hire  transportation 
of  non-exempt  commodities  for  non-members  of  an  association  is  not  exempt,  and 
thus  that  Northwest’s  transportation  of  such  commodities  without  a  certificate 
of  public  convenience  and  necessity  violated  the  Act. 

Northwest  defended  on  the  ground  that  all  of  its  transportation  activity  was 
exempt  from  regulation  under  section  203(b)(5).  It  pointed  out  that  its  for-hire 
transportation  of  non-exempt  commodities  for  non-members  produced  much  less 
revenue  than  it  received  from  transporting  products  for  its  members,  ana  that 
the  income  from  these  outside  activities  inured  to  the  benefit  of  Northwest  s 
members  by  economizing  their  marketing  expenses. 

The  district  court  permanently  enjoined  Northwest  from  “transporting,  by 
motor  vehicle  in  interstate  commerce  on  public  highways  for  compensation, 
property  other  than  that  which  is  exempt  from  economic  regulation  under  the 
Interstate  Commerce  Act,  unless  either  (1)  such  transportation  is  directly  bene¬ 
ficial  or  functionally  related  to  the  farming  activities  of  defendant’s  members,  or 
(2)  there  is  in  force  and  in  effect,  with  respect  to  *  *  *  [Northwest]  a  certificate 
or  permit  or  other  authorization  issued  by  the  Interstate  Commerce  Commission 
authorizing  it  to  engage  in  such  operations”.  The  court  found  (234  I.  feupp. 
496,  498): 
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*  *  *  The  difficulty  with  defendant’s  position  is  that  it  sanctions  for-hire 
transportation  in  open  competition  with  regulated  common  carriers  without 
subjecting  the  Association’s  [Northwest’s]  fleet  to  regulation.  Though  Con¬ 
gress  intended  to  exempt  agricultural  cooperatives  from  regulation  under 
the  Act  in  the  transportation  of  their  goods  to  market  and  their  necessary 
supplies  and  services  on  return,  I  do  not  read  the  statute  as  granting  these 
associations  an  exemption  to  enter  the  general  transportation  business. 
Undoubtedly,  the  Association’s  practice  affords  economies  to  its  members, 
but  these  are  economies  not  intended  to  be  conferred  by  the  Act. 

This  seems  to  us  to  have  been  a  sound  decision,  but  on  appeal  by  Northwest 
to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  the  district  court’s 
decision  was  reversed.  The  court  of  appeals  first  held  that,  since  the  agricultural 
cooperative  exemption  in  the  Interstate  Commerce  Act  applies  broadly  to  “motor 
vehicles  controlled  and  operated  by  a  cooperative  association  as  defined  in  the 
Agricultural  Marketing  Act,”  the  limitation  upon  Northwest’s  transportation 
activities  urged  by  the  Commission  “must  be  found  in  the  definition  of  a  coopera¬ 
tive  association  in  the  Agricultural  Marketing  Act.” 

The  court  then  held  that  “a  cooperative  does  not  lose  its  status  by  engaging 
in  activities  other  than  its  primary  statutory  activity  so  long  as  they  are  incidental 
and  necessary  to  its  effective  performance”,  and  that  “Northwest’s  transportation 
of  non-farm  products  and  supplies  was  incidental  and  necessary”  to  the  effective 
performance  of  Northwest’s  farm  service  within  that  test. 

The  Solicitor  General,  on  behalf  of  the  Interstate  Commerce  Commission,  filed 
a  petition  for  a  writ  of  certiorari;  but  on  January  24  of  last  year  the  Supreme 
Court  denied  review. 

Thus,  it  is  clear  that  the  problem  is  no  longer  merely  one  of  transportation 
performed  by  fictitious  or  spurious  agricultural  cooperative  associations,  but  is 
now  one  of  much  broader  scope  and  impact.  Under  the  court  of  appeals’  decision  a 
bona  fide  agricultural  cooperative  association  may  perform  transportation  services 
of  non-farm-related  commodities  for  non-members  of  the  association,  and  do  so 
for-hire  and  yet  wholly  exempt  from  economic  regulation  by  the  Interstate  Com¬ 
merce  Commission.  The  only  limitation  appears  to  be  that  a  cooperative’s  non¬ 
farm  related  business  must  not  too  closely  approach  fifty  percent  of  the  coopera¬ 
tive’s  total  business.  The  court  said  (350  F.  2d  252,  256): 

A  cooperative  will  retain  its  exemption  only  so  long  as  it  remains  in  essential 
character  a  “ cooperative  association”  described  in  the  statutory  definition.  Thus 
the  activities  in  which  it  engages  must  be  such  that  the  cooperative  can  be 
fairly  described  as  a  farmer  organization  primarily  engaged  in  marketing 
farm  products  for  farmers,  or  purchasing,  testing,  or  furnishing  farm  supplies 
or  farm  services  for  farmers;  and  operating  for  the  benefit  of  the  members  of 
the  cooperative  in  their  capacity  as  producers  of  farm  products  or  purchasers 
of  farm  supplies  or  farm  business  services.  A  cooperative  would  not  be  of  the 
character  contemplated  by  the  statute  if  its  non-farm  related  business  exceeded  that 
which  ivas  necessary  and  incidental  to  its  farm-related  business,  and  in  no  con¬ 
ceivable  circumstances  could  non-farm  related  business  approach  fifty  percent 
of  the  total  and  remain  incidental  and  necessary  to  that  which  was  farm-related. 
(Emphasis  supplied.) 

This  decision,  with  the  situation  it  has  created,  poses  a  very  serious  problem 
for  the  regulated  carriers.  It  is  fraught  with  much  more  difficulty  and  potential 
harm  for  them  than  the  older  problem  of  spurious  co-ops.  Wholesale  diversion  of 
traffic  from  the  regulated  common  carriers  (both  truck  and  rail)  is  likely,  indeed 
certain,  to  occur.  The  potential  is  there,  and  the  raiding  has  already  started.  It 
is  not  easy  to  point  to  specific  examples  of  diversion.  The  nature  of  exempt  trans¬ 
portation  and  the  circumstances  under  which  exempt  transportation  is  performed 
are  such  that  there  is  an  air  of  secrecy  about  it.  Agricultural  cooperatives,  like 
other  exempt  haulers,  are  free  of  those  provisions  of  the  Interstate  Commerce 
Act  requiring  the  publication  of  rates,  the  filing  of  reports,  etc. 

About  the  only  information  available  to  us  as  to  the  nature  of  the  nonmember 
transportation  these  cooperatives  are  performing,  or  undertaking  to  perform, 
comes  to  us  from  rate  quotations  they  are  making  in  connection  with  Department 
of  Defense  traffic.  There  we  can  see  the  bids  they  submit,  and  we  can  learn  the 
extent  to  which  they  are  undercutting  rail  and  regulated  motor  carrier  rates. 
Even  in  the  case  of  this  military  traffic  transported  by  cooperatives,  however,  the 
information  available  to  us  is  fragmentary  and  incomplete;  and  the  military 
traffic  is  a  very  small  part  of  the  overall  picture. 

The  broad-scale  exemption  from  economic  regulation  now  available  to  agri¬ 
cultural  cooperative  associations  in  the  transportation  of  non-farm-related 
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commodities  for  nonmembers  gives  them  a  tremendous  advantage  in  competition 
with  the  closely  regulated  rail  and  motor  carriers  for  such  traffic.  The  cooperatives’ 
transportation  charges  are  not  subject  to  control  by  the  Interstate  Commerce 
Commission,  and  they  are  free  to  go  as  low  as  they  please  in  their  efforts  to  attract 
traffic  for  what  would  otherwise  be  empty  backhauls.  Indeed  there  is  nothing  in 
the  Court’s  decision  that  limits  the  exemption  to  backhauls. 

As  the  Solicitor  General  of  the  United  States  said  in  his  petition  to  the  Supreme 
Court  for  a  writ  of  certiorari  ( Interstate  Commerce  Commission  v.  Northwest 
Agricultural  Cooperative  Association,  Inc.,  No.  S07,  October  Term,  1965): 

The  decision  below  now  holds  out  the  clear  prospect  that  cooperatives  will, 
in  the  future,  be  able  to  obtain  substantial  backhaul  tonnage  by  diverting 
traffic  in  non-farm  related  commodities  from  regulated  motor  and  rail 
carriers.  Such  cooperatives  may  charge  unregulated  rates  for  the  purpose  of 
deriving  some  contribution  to  the  cost  of  round  trip  movements.  Such  rates 
will  be  as  low  as  necessary  to  divert  traffic  from  the  regulated  carriers  which 
rely  exclusively  upon  transportation  revenues  for  their  livelihood.  The 
record  in  this  case  illustrates  the  range  of  commodities  which  is  subject  to 
such  diversion. 

Finally,  while  the  present  case  on  its  facts  involves  only  the  backhauling 
of  non-farm-related  commodities,  the  principle  announced  by  the  court  of 
appeals  might  also  be  applied  to  other  transportation  of  such  commodities 
deemed  “necessary  and  incidental”  to  the  cooperatives’  farm-related  activ¬ 
ities.  As  one  example,  a  cooperative  association  which  has  trucks  wholly 
idle  at  certain  seasons  of  the  year  might,  on  the  basis  of  this  decision,  employ 
them  during  those  periods  in  for-hire  transportation  of  the  products  of  a 
nearby  manufacturing  plant. 

Nor  should  it  be  overlooked  that  the  sweeping  exemption  now  available  to 
bona  fide  agricultural  cooperative  associations  is  almost  certain  to  encourage  and 
spur  the  formation  and  use  of  spurious  agricultural  cooperatives  as  a  means  of 
evading  ICC  regulation.  Illicit  transportation  of  this  kind  will  surely  increase. 
There  is  now  a  much  greater  incentive,  or  temptation,  than  heretofore  for  artifice, 
sham  and  deception. 

As  the  law  now  stands,  then,  agricultural  cooperatives  may  transport  anything 
for  anybody,  anywhere,  at  any  rate — -entirely  free  of  any  economic  regulation 
whatsoever — sub’ect  only  to  the  nebulous  condition  that  its  transportation  activ¬ 
ities  with  respect  to  non-farm  products  and  supplies  be  “incidental  and  necessary 
to  its  primary  statutory  activity. 

The  railroads,  on  the  other  hand,  are  required  to  establish  rates  that  meet 
statutory  standards  of  justness  and  reasonableness;  to  file  and  publish  them  for 
all  the  world  (including  the  agricultural  cooperatives)  to  see;  to  adhere  strictly 
to  those  rates;  to  forgo  any  changes  in  them  (absent  special  circumstances)  except 
upon  30  days’  notice;  to  observe  the  prohibitions  and  requirements  of  the  long- 
and  short-haul  clause,  and  the  aggregate  of  intermediates  clause,  in  section  4  of 
the  Interstate  Commerce  Act;  and  to  avoid  unjust  or  undue  discrimination, 
preference  or  prejudice. 

The  regulated  motor  carriers  are,  speaking  generally,  subject  to  these  same  or 
similar  regulatory  restraints. 

Agricultural  cooperatives  are  subject  to  none  of  these  restraints  and  are  piivi- 
leged  to  make  whatever  rates  they  choose  to  make,  at  any  time,  without  notice 
to  anyone  and  without  publication,  on  whatever  basis  they  regard  as  necessary 

to  obtain  the  traffic.  ,  „  ,  „  .,  ,  . 

Furthermore,  agricultural  cooperatives  are  wholly  free  of  the  legal  obligation 
that  common  carriers  have  to  serve  the  general  public  over  authorized  routes, 
between  named  origin  and  destination  points,  without  selectivity,  ihe  railroads, 
for  example,  must  ( within  recognized  limitations)  transport  anything  for  anybo  y , 

The  farm  cooperatives  are  under  no  obligation  at  all  to  serve  the  general  public. 
They  are  free  to  “pick  and  choose”  traffic  as  they  please,  soliciting  the  most 
desirable  and  most  lucrative  traffic  and  rejecting  that  which  they  do  not  care  to 

You  can  see  the  intolerable  competitive  situation  in  which  the  railroads  and  the 
regulated  motor  carriers  find  themselves.  More  important  yet:  you  can  see  that 
the  exemption  results  in  no  measurable  benefit  to  the  general  public ;  that  it  does 
nothing  to  improve  or  strengthen  our  national  transportation  system;  that  it 

thus  has  no  saving  grace.  .  .  ,  ,,  ,  .  j 

Quite  the  contrary.  There  is  a  severe  and  imminent  threat  to  the  regulated 
common  carriers  of  the  nation,  with  the  prospect  of  a  most  serious  undermining 
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and  weakening  of  the  country’s  common  carrier  system  of  transportation.  Over 
the  years  the  Congress  has  recognized  with  fair  consistency  that  the  regulated 
common  carrier  system  of  transportation  must  be  maintained  and  preserved  in 
full  measure  of  strength  and  vigor,  and  that  the  public  interest  requires  protection 
of  the  regulated  common  carriers  from  the  destructively  competitive  inroads  of 
unregulated  for-hire  carriage. 

Time  and  again  the  Congress  has  recognized  that  there  is  an  overriding  need, 
in  the  public  interest,  for  a  strong  common  carrier  system.  Thus  this  very  sub¬ 
committee  in  a  report  subsequently  adopted  by  its  parent  Committee  on  Inter¬ 
state  and  Foreign  Commerce,  on  the  Transportation  Act  of  1958  (S.  Kept.  No.  1647, 
85th  Cong.),  said  with  respect  to  a  problem  involving  another  type  of  unregulated 
for-hire  transportation  (and  I  emphasize  that  it  was  another  type  of  unregulated 
transportation  altogether;  agricultural  cooperative  associations  were  not  involved) 
that — 

*  *  *,  carriage  of  this  sort  undermines  the  strength  of  the  regulated  for-hire 
carriers  and  in  so  doing  it  also  injures  the  public  which  is  largely  dependent 
upon  regulated  for-hire  carriage  for  its  transportation  requirements.  Protec¬ 
tion  is  needed  from  destructive  competition  of  this  kind. 

And  in  that  same  report  this  Subcommittee  said  in  its  discussion  of  another 
and  perhaps  better-known  exemption  from  economic  regulation  than  the  one  at 
issue  in  this  particular  hearing — the  so-called  agricultural  commodities  exemption 
contained  in  section  203(b)(6)  of  the  Interstate  Commerce  Act — that — 

Regulated  carriers  are  handicapped  in  their  competition  for  traffic  in 
“agricultural”  commodities,  for  while  the  rates  of  the  regulated  carriers  are 
strictly  and  rigidily  controlled  and  are  required  to  be  published,  the  rates  of 
the  exempt  haulers  are  not  subject  to  any  control  and  need  not  even  be 
made  public.  As  a  consequence,  large  and  ever-growing  volumes  of  important 
traffic  have  been  diverted  to  the  exempt  truckers  and  the  diversion  continues. 
The  impact  upon  the  regulated  carriers  is  already  serious;  and  the  erosion  of 
further  classes  of  traffic  is  threatened  by  the  trend  of  administrative  and 
judicial  determinations  expanding  the  scope  of  the  exemption. 

Attempts  have  been  made  to  demonstrate  that  the  benefits  of  the  agri¬ 
cultural  exemption  accrue  to  the  farmer  in  the  form  in  increased  income. 
These  attempts  are  not  convincing  to  the  subcommittee,  and  it  appears  that 
others  than  farmers  are  receiving  benefits.  It  is  important  that  this  trend  be 
halted  before  the  position  of  the  regulated  carriers  is  more  seriously  impaired. 
This,  you  will  see,  is  apt  language  in  the  present  circumstances. 

More  recently,  just  two  years  ago,  in  a  report  (S.  Rept.  387,  89th  Cong.) 
submitted  by  Senator  Lausche  for  the  Committee  on  Commerce  to  accompany 
S.  1727,  89th  Congress,  the  so-called  “Gray  Area”  bill,  it  was  said  (again  with 
regard  to  a  problem  not  relating  specifically  to  agricultural  cooperatives,  but 
pertinent  nevertheless)  that— 

The  loss  [of  revenue  by  the  regulated  carriers,  both  truckers  and  railroads, 
to  illegal  transportation]  is  serious  in  terms  of  the  common  carrier  industry 
because  these  carriers  are  the  backbone  of  our  national  transportation  in¬ 
dustry.  These  regulated  carriers  are  of  crucial  importance  because  of  their 
public  interest  obligation  to  serve  all  of  the  public,  in  virtually  every  com¬ 
munity  in  America,  in  good  weather  and  in  bad,  and  in  good  times  and  in  bad. 
Without  common  carriers  with  a  universal  obligation  to  serve,  transportation 
would  quickly  deteriorate  into  a  means  of  promoting  the  economic  activity  of 
a  few.  The  public  interest  requires  that  we  protect  these  carriers  against  the 
abuses  of  illegal  carriers  who  assume  no  public  responsibility. 

Let  me  make  clear  that  I  do  not  mean  by  the  use  of  this  quotation,  or  of  the 
earlier  one,  to  charge  that  the  transportation  activities  of  bona  fide  agricultural 
cooperative  associations  are  unlawful.  I  cite  these  expressions  from  reports  of  this 
subcommittee  and  its  parent  Committee  on  Commerce  for  their  rationale  and  for 
their  recognition  of  the  need,  in  the  public  interest,  to  protect  the  strictly  regulated 
common  carriers  from  the  onslaught  of  unregulated  competition  be  it  unlawful  or 
lawful. 

In  light  of  all  of  the  considerations  I  have  mentioned,  we  therefore  endorse  and 
support  the  objectives  of  S.  752.  However,  we  do  not  regard  the  bill,  in  the  form 
in  which  it  was  introduced,  as  being  adequate  to  deal  with  the  problem  at  hand. 
The  situation  with  which  we — and  the  Congress — are  confronted  calls  for  a  stronger 
remedy. 

As  drafted,  S.  752  would  permit  agricultural  cooperatives  to  do  just  exacthr 
what  present  law  allows  them  to  do,  except  that  in  performing  for-hire  trans¬ 
portation  for  nonmembers  they  could  handle  only  “farm  products,  farm  supplies, 
or  other  farm-related  traffic.”  This  is  not  a  sufficient  limitation. 
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Why  should  agricultural  cooperatives  enjoy  special  exemption  from  economic 
regulation  with  respect  to  any  transportation  at  all  performed  for  the  general 
public  for  compensation,  even  in  the  case  of  “farm-related”  traffic?  Why,  for 
example,  should  an  agricultural  cooperative  be  treated  preferentially  by  the 
Congress  with  respect  to  the  for-hire  transportation  of  farm  machinery,  for  its 
manufacturer,  from  his  plant  to  his  commercial  distribution  outlet? 

And  apart  from  the  matter  of  for  whom  the  transportation  is  performed 
and  the  matter  of  from  whom  and  to  whom  the  shipment  is  consigned,  who 
to  say  what  “other  farm-related  traffic”  is?  Produce  and  tractors  and  fertilizers 
are  clear  cases,  perhaps;  but  how  about  roofing  and  other  building  materials  and 
refrigerators  and  television  sets? 

There  is  urgent  need  for  enactment  of  legislation  of  the  kind  suggested  earlier 
in  this  hearing  by  Mr.  James  F.  Pinkney  in  behalf  of  The  American  Trucking 
Associations,  Inc.  We  endorse  the  aims,  objectives  and  purposes  of  that  proposal. 
We  join  the  regulated  motor  carriers  in  its  support.  The  proposed  substitute 
for  S.  752  to  which  I  refer,  the  subcommittee  will  recall,  would  amend  section 
203(b)(5)  of  the  Interstate  Commerce  Act  by  adding  to  it  the  following  proviso: 
Provided,  That  notwithstanding  any  other  provision  of  law,  such  motor 
vehicles  are  used  exclusively  in  the  transportation  by  any  such  cooperative  or 
federation,  of  commodities  (1)  owned  by  the  cooperative  association  or 
federation;  (2)  transported  for  members,  for  compensation  or  otherwise,  to 
be  used  in,  or  necessary  for,  or  produced  by,  farming  operations  when  trans¬ 
ported  to  or  from  farmers  or  agricultural  cooperatives;  or  (3)  exempt  under 
subsection  (6)  hereof. 

It  is  legislation  along  these  lines  that  is  needed.  S.  752  as  introduced  is  a  step 
in  the  right  direction  but,  for  all  of  the  reasons  I  have  stated  and  for  all  of  the 
reasons  stated  yesterday  by  Mr.  Pinkney  and  other  representatives  of  the  regulated 
motor  carrier  industry,  it  does  not  go  far  enough.  Our  principal  objection  to  it 
is  that  it  would  allow  agricultural  cooperative  associations  to  perform  for-hire 
transportation  services  for  nonmembers  completely  free  of  economic  regulation. 
This  we  believe  to  be  wrong,  even  as  to  “farm-related”  commodities. 

The  railroads  join  the  regulated  motor  carriers  in  their  belief  that  the  exemption 
ought  to  be  limited  to  the  transportation  of — 

1.  Commodities  owned  by  the  cooperative  association  (or  federation). 

2.  Commodities  transported  for  members  of  the  cooperative  if  such  com¬ 
modities  are  to  be  used  in,  or  necessary  for,  or  produced  by,  farming  opera¬ 
tions;  and  only  when  such  commodities  are  transported  to  or  from  farmers  or 
agricultural  cooperatives. 

3.  Commodities  the  transportation  of  which  is  exempt  under  section 
203(b)(6)  of  the  Interstate  Commerce  Act  (the  so-called  “agricultural  com¬ 
modities  exemption”). 

We  urge  the  subcommittee  to  consider  favorably  and  favorably  report  S.  752 
amended  in  such  a  way  as  to  incorporate  provisions  along  the  lines  of  those  that 
the  regulated  motor  carriers  have  proposed  and  that  the  railroads  now  endorse. 

Senator  Latjsche.  Senator  Pearson. 

Senator  Pearson.  Let  rne  tell  you  what  bothers  me,  and  maybe 
Pm  just  a  needle  stuck  in  the  record  on  this  particular  point. 

That  is,  there  was  some  testimony  that  the  agricultural  co-ops 
really  got  into  the  transportation  bnsiness  out  of  necessity,  lack  of 
equipment,  lack  of  service,  maybe  lack  of  good  service.  I  don’t  know. 
But  now  they  are  in.  And  I  am  inclined  without  really  a  lot  of  proof 
presented  to  accept  that. 

Now,  once  they  are  in,  they  are  sort  of  caught  up — until  the  time 
the  Northwest  case  came  along — -and  there  are  almost  no  limitations 
at  all  upon  them. 

Can  you  help  me  on  that  point?  Can  you  describe  for  me  or  define 
for  me  as  best  you  know  as  to  why  the  agricultural  co-ops,  the  mar¬ 
keting  co-ops,  got  into  the  transportation  business? 

If  I  have  oversimplified  it,  say  so. 
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Mr.  Breithaupt.  No,  I  would  like  to  treat  your  question  in  two 
parts,  however. 

Without  being  able  to  document  it,  Senator  Pearson,  and  without 
agreeing  with  the  contention  that  I  have  heard  advanced,  but  not 
disagreeing  with  it  either,  the  agricultural  cooperatives  originally 
entered  the  transportation  business — and  I  speak  now  of  the  trans¬ 
portation  business  as  it  relates  to  farm-related  matters — because  of 
allegations  or  contentions  or  assertions  that  they  could  not  find  in  the 
regulated  carrier  business  the  equipment  they  needed  on  flexible 
enough  schedules.  In  other  words,  they  couldn’t  find  the  service  that 
they  believed  they  required. 

But  their  need  was  not  to  get  into  the  general  for-hire  transportation 
business.  Their  selfish  need — and  I  use  selfish  not  in  a  disparaging  or 
derogatory  sense — but  their  real  need,  if  it  existed,  was  with  respect 
to  the  transportation  of  farm  products  and  related  commodities  from 
farm  to  market  or  other  distribution  point  and  to  some  extent,  prob¬ 
ably  or  possibly,  the  use  of  those  same  vehicles  to  bring  back  to  the 
farm  or  to  the  point  of  origin  commodities  or  products,  things,  mate¬ 
rials  that  were  necessary  and  related  to  the  farming  operation,  such 
things  as  fertilizer  and  farm  machinery,  tractors,  combines,  and  the 
like. 

Without  being  able  to  speak  for  everyone,  of  course,  I  am  willing 
to  make  the  statement  that  it  was  generally  understood  until  the  course 
of  litigation  in  very  recent  times  that  the  activities  of  farm  co-ops  in 
the  transportation  field  ought  to  be  limited  to  farm-related  matters. 

I  say  I  won’t  quarrel — because  I  am  in  no  position  to  quarrel — 
with  the  correctness  of  their  contention  that  they  couldn’t  get  the 
service  that  they  required  from  the  regulated  common  carriers.  I  do 
quarrel,  however,  with  extending  the  exemption  in  such  a  that  way 
they  can  get  into  the  general  transportation  business. 

It  may  be — although  I  don’t  find  it  demonstrated  in  the  Northwest 
case  or  in  any  other  factual  situation  with  which  I  am  familiar — 
that  getting  into  the  general  transportation  business  is  necessary  in 
some  instances  to  the  very  livelihood  of  what  they  are  doing,  along 
the  lines  that  Senator  Lausehe  earlier  suggested  might  be  the  case 
and  perhaps  might  be  the  test. 

But  if,  in  order  to  provide  themselves  with  transportation  that  they 
need  in  order  to  pursue  their  primary  statutory  activity,  they  must 
have  additional  sources  of  revenue,  it  seems  to  me  only  reasonable  to 
suggest  that  the  Congress  might  well  take  cognizance  of  their  need 
for  additional  sources  of  revenue;  but  I  don’t  know  why  it  has  to 
be  at  the  expense  of  the  regulated  common  carriers. 

The  Congress  has  been  very  paternalistic  and  very  protective  of 
the  farming  community  and  the  agricultural  community,  and  perhaps 
rightly  so.  And  when  the  need  has  been  demonstrated  to  the  Congress 
for  the  agricultural  and  farming  community  to  receive  public  assist¬ 
ance  or  to  receive  governmental  assistance,  be  it  by  way  of  outright 
subsidy,  price  support,  or  whatever,  this  has  been  recognized  as  an 
overriding  national  need.  And  I  don’t  disagree  with  that. 

But  what  has  been  done  to  assist  the  farming  and  agricultural 
community  in  these  situations  has  not  been  at  the  expense  of  any 
other  segment  of  the  national  economy.  It  has  been  at  the  expense 
of  the  taxpayer  generally. 

Senator  Pearson.  Do  you  know  of  any  other  enterprise  or  business 
or  endeavor  other  than  agricultural  co-ops  which  have  gone  into  the 
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transportation  business — and  1  use  those  terms  like  a  layman  would, 
of  course — and  now  represent  the  same  type  of  problem  that  is 
represented  by  the  issue  that  brought  forth  this  legislation? 

Mr.  Breithaupt.  Not  precisely.  A  great  many  people  are  said  to 
have  gone  into  private  transportation  because  of  dissatisfaction 
with  the  services  provided  by  the  regulated  transportation  industry. 
But  there,  if  they  need  some  additional  income  to  make  economical 
an  operation  in  private  transportation  that  is  not  otherwise  economi¬ 
cal — and  I  am  speaking  of  over-the-highway  transportation  now — - 
just  about  the  only  source  to  which  they  may  lawfully  turn  for 
traffic  to  transport,  which  is  not  their  own  product  and  which  they 
may  transport  for  hire,  is  again  agricultural  products,  produce,  and 
the  like,  but  under  a  different  exemption. 

The  very  next  clause  in  this  section  of  the  Interstate  Commerce 
Act  provides  that  motor  vehicles  engaged  in  the  transportation  of 
ordinary  livestock  and  agricultural  commodities,  as  those  commodities 
are  then  defined,  shall  not  be  subject  to  economic  regulation. 

Or,  to  simplify  it,  if  a  manufacturer  who  has  his  own  fleet  of  vehicles 
))  for  the  purpose,  primarily,  of  transporting  his  manufactured  products 
from  his  plant  to  his  distribution  outlet  is  able  to  do  so  and  wants  to 
do  so,  he  may  lawfully  under  another  exemption  in  the  Interstate 
Commerce  Act  engage  to  perform  for-hire  transportation  on  the 
return  trip,  or,  indeed,  to  anywhere  else,  if  the  shipment  is  agricultural 
commodities. 

We  don’t  think  that  is  a  very  good  exemption  either,  but  that  is 
not  the  one  before  the  subcommittee  at  this  time. 

And  that  is  about  the  closest  analogy  that  I  can  draw  for  you.  I 
don’t  know  of  any  analogy  or  any  precedent  for  permitting  any 
segment  of  the  economy  to  get  into  the  general  transportation  business 
free  of  the  ordinary  regulatory  restraints  and  conditions  and  require¬ 
ments  imposed  by  the  Interstate  Commerce  Act. 

Senator  Pearson.  What  about  the  proposition  that,  rather  than 
this  bill,  we  draw  one  saying  that  agricultural  co-ops  are  exempt  in 
hauling  their  own  production  or  produce,  but  in  all  other  cases  they 
may  operate  as  a  common  carrier  if  they  are  certified  and  fully  comply 
with  all  regulations  existing? 

Mr.  Breithaupt.  If  I  understand  your  hypothesis  or  your  proposal, 
tentative  proposal,  Senator  Pearson,  they  would  be  completely  fiee 
P  of  regulation  when  transporting  commodities  for  themselves 

Senator  Pearson.  Right. 

Mr.  Breithaupt  (continuing).  Or  for  their  members 

Senator  Pearson.  Yes.  . 

Mr.  Breithaupt  (continuing).  But  to  the  extent  they  engaged  in 
for-hire  transportation  other  than  for  themselves  or  for  their  membeis 
and  other  than  within  any  other  exemption  to  the  regulatory  scheme, 
then  they  would  be  subject  to  the  complete  regulatory  scheme- 
certificated,  you  said,  by  which  I  take  it  you  mean  that  they  would 
have  to  demonstrate  to  the  regulatory  authority  convenience  and 
necessity  as  a  prerequisite  for  obtaining  that  certificate.  Is  that  what 
vou  had  in  mind,  sir? 

Senator  Pearson.  That  is  precisely  what  I  had  in  mind. 

Mr.  Breithaupt.  And,  further,  that,  once  granted  that  ceitincate, 
they  would  be  subject  to  and  would  have  to  abide  by  the  provisions 
of  the  Interstate  Commerce  Act  with  respect  to  the  publication  of 
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rates,  with  respect  to  the  supervision  and  regulation  of  those  rates 
by  the  Interstate  Commerce  Commission,  and  all  the  other  regulatory 
schemes  applicable  to  the  motor  carrier  industry  generally. 

Unless  there  is  something  I  don’t  see,  that  seems  an  eminently 
reasonable  suggestion. 

Senator  Pearson.  Now,  suppose  that  we  modify  that  only  to  the 
extent  that  the  certificate  based  on  necessity  would  take  in  an  added 
factor  of  the  economic  necessity  of  the  agricultural  co-op  as  shown 
by  actual  proof. 

Mr.  Breithaupt.  It  would  not  be  public  convenience  and  neces¬ 
sity?  It  would  contemplate  some  factor  of  private  convenience  and 
necessity,  the  “private”  being  that  of  the  co-op  itself?  That  is  a  new 
concept  in  certification,  so  far  as  I  am  aware. 

Senator  Pearson.  I  was  just  trying  to  pull  the  Northwest  case  in 
just  a  little  bit. 

Mr.  Breithaupt.  I  appreciate  that. 

Senator  Pearson.  You  said  there  hadn’t  been  much  litigation  or 
case  law  on  this.  I  take  it  there  has  been  one  case  that  a  lot  of  people 
wish  had  never  gone  to  litigation. 

Mr.  Breithaupt.  The  Northwest  case? 

Senator  Pearson.  Yes. 

Mr.  Breithaupt.  I  suppose  it  was  inevitable  that  some  case  go  to 
litigation,  whether  it  be  Northwest  or  a  similar  factual  situation. 

Senator  Pearson.  Thank  you. 

Senator  Lausche.  The  bill  before  us  contemplates  amending  the 
act  by  inserting  the  language  “but  in  transportation  for  nonmembers 
for  compensation  only  when  those  vehicles  are  being  used  in  the 
transportation  of  farm  products,  farm  supplies,  or  other  farm-related 
traffic.”  Can  you  give  the  committee  any  help  in  illustrating  wlia'i 
materials  may  not  come  within  these  terms,  which  might  come,  and 
which  positively  will  come? 

Mr.  Breithaupt.  I  think  it  is  certain  that  the  first  phrase  there,  as 
to  “farm  products,”  would  encompass  vegetables  and  fruits  and  other 
produce  that  is  produced  by  the  farm  operation. 

I  think  that  “farm  supplies”  is  intended  to  encompass  those  things 
that  are  used  by  the  farmer  in  the  production  of  his  produce,  to  wit, 
the  obvious  examples,  such  things  as  the  fertilizer,  the  machinery 
that  is  employed  in  the  fields  in  production,  feed  for  livestock,  cattle, 
other  things  understood  to  be  directly  related  to  the  farm  operation. 

Now,  when  you  get  to  “farm-related”  traffic,  if  I  can  express  what 
I  conceive  to  have  been  the  intention  of  the  Commission,  I  suppose 
that  they  contemplate — and  this  in  the  light  of  some  dispute  in  cases 
before  the  Commission  prior  to  the  Northwest  case  where  the  question 
was  material  moreso  than  it  is  now — things  that  might  or  might  not 
be  related  to  the  farming  operations,  depending  upon  the  way  in 
which  they  are  going  to  be  used  when  they  get  where  they  are  going. 

In  other  words,  I  imagine  they  have  in  mind  that  if  there  were 
roofing  or  building  materials  which  were  intended  for  the  construction 
of  a  barn  or  a  dairy  shed  or  whatever  the  other  buildings  might  be  in 
an  agricultural  or  farming  operation,  perhaps  those  are  farm-related. 
Perhaps  that  is  farm-related  traffic,  depending  upon  the  use  to  which 
it  is  to  be  put. 

On  the  other  hand,  there  might  be  transportation  in  channels  of 
commerce  with  no  guarantee,  with  no  understanding,  that  a  commod- 


113 


ity  is  to  be  used  in  a  farming  operation  when  it  reaches  destination 
and  it  might  be  the  same  kind  of  commodity. 

I  can  conceive  of  roofing  leaving  the  place  of  manufacture  of  roofing, 
and  some  of  it  may  be  used  to  build  a  barn  and  some  may  go  into  an 
office  building  in  an  urban  area. 

Senator  Lausche.  What  about  an  enterprise  that  deals  in  paint, 
tinning,  plumbing,  roofing,  in  a  farm  community?  That  enterprise 
is  not  a  member  of  the  cooperative.  It  desires  to  have  hauled  to  it 
these  various  items  which  it  contemplates  selling  to  the  farmer.  But 
at  the  time  of  the  hauling  there  is  no  existing  contract  showing  that  its 
ultimate  delivery  is  going  to  go  to  some  specific  place. 

Mr.  Breithaupt.  You  have  put  your  finger  upon  one  of  the  things 
that  I  am  fearful  about  in  the  Commission’s  bill  as  it  has  been  intro¬ 
duced  at  their  request. 

I  think  it  very  likely  would  cover  the  situation  that  you  have  de¬ 
scribed  and  do  so  free  of  economic  regulation. 

It  is  for  that  reason  that  we  subscribe  to  the  assurance  provided  in 
that  regard  by  the  motor  carriers’  proposal  to  you  that  things  may  be 
transported,  even  for  members  of  the  cooperative,  only  if  they  are  to 
be  used  in  (for  example)  farming  operations,  and  indeed  that  the  origin 
or  the  destination  of  the  shipment  that  is  exempt  must  be  either  a 
farm  or  a  cooperative. 

This  would  be  much  better  assurance  against  the  type  of  situation 
which  I  fear  and  which  apparently  you  fear. 

Senator  Lausche.  All  right,  Mr.  Breithaupt.  We  are  thankful  to 
you  for  your  help. 

Mr.  Breithaupt.  Thank  you,  Mr.  Chairman. 

Senator  Lausche.  Mr.  L.  E.  Galaspie,  director  of  transportation 
of  the  Reynolds  Metals  Co.,  Richmond,  Va. 

STATEMENT  OF  L.  E.  GALASPIE,  DIRECTOR  OF  TRANSPORTATION, 

REYNOLDS  METALS  CO.,  RICHMOND,  VA.,  ON  BEHALF  OF 

TRANSPORTATION  ASSOCIATION  OF  AMERICA,  ACCOMPANIED 

BY  FRANK  SMITH,  VICE  PRESIDENT,  RESEARCH,  TRANSPOR¬ 
TATION  ASSOCIATION  OF  AMERICA. 

Mr.  Galaspie.  Thank  you,  Mr.  Chairman. 

Senator  Lausche.  Your  complete  statement  will  be  printed  in  the 
record.  You  may  proceed  to  read  it,  or  you  can  discuss  the  highlights 
and  emphasize  them,  as  you  see  fit. 

Mr.  Galaspie.  There  are  certain  portions  I  should  like  to  read. 
Other  portions  I  would  like  to  summarize  or  perhaps  refer  to,  as  other 
testimony  has  been  given. 

(The  prepared  statement  of  Mr.  Galaspie  follows:) 

Statement  of  L.  E.  Galaspie,  Director  of  Transportation,  Reynolds 

Metals  Co.,  on  Behalf  of  Transportation  Association  of  America 

Mv  name  is  L.  E.  Galaspie.  I  am  director  of  transportation  of  the  Reynolds 
Metals  Company,  with  offices  in  Richmond,  Va.  I  am  appearing  before  your  sub¬ 
committee  today  on  behalf  of  the  board  of  directors  of  the  Transportation  Assoeia- 
tion  of  America,  of  which  I  am  a  member,  in  support  of  the  general  objective  of 
S.  752,  which  is  to  prevent  farmer  cooperatives  from  engaging  in  general  for-hire 

transportation.  .  , 

For  the  record,  TAA  is  a  national  transportation  policy  organization  composed 
of  transport  users  of  all  kinds,  investors  and  carriers  of  all  modes  who  work 
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together  to  help  develop  sound  national  policies  that  will  assure  the  strongest 
possible  transport  system  under  private  enterprise  principles.  Policy  positions  are 
adopted  by  a  1 15-member  TAA  board,  but  only  after  receiving  recommendations 
from  its  eight  permanent  advisory  Panels,  on  which  serve  about  350  top  executives 
from  the  following  respective  transport  interests:  Users,  investors,  and  air,  freight 
forwarder,  highway,  pipeline,  railroad,  and  water  carriers. 

TAA  INTEREST  IN  CO-OP  EXEMPTION 

TAA’s  interest  in  this  legislation  is  directly  related  to  its  long-known  interest 
in  the  so-called  illegal  for-hire  trucking  problem.  The  association  has  long  been  on 
record  as  opposing  the  entry  of  unlawful  carriers  into  the  general  for-hire  transport 
field.  As  your  Subcommittee  will  recall,  TAA  was  a  strong  supporter  of  legislation 
considered  over  a  period  of  years  designed  to  strengthen  both  federal  and  state 
enforcement  powers  in  this  problem  area.  Congress  passed  such  legislation  in 
1965,  now  known  as  Public  Law  89-170. 

Along  these  same  lines,  TAA’s  objective  in  this  current  legislative  effort  is  to 
prevent  illegal  for-hire  motor  carriers  from  engaging  in  general  for-hire  trans¬ 
portation  under  the  guise  of  being  an  exempt  farmer  cooperative.  Since  at  present 
there  is  no  requirement  that  an  organization  claiming  to  be  an  agricultural 
cooperative  must  prove  that  it  is  bona  fide  prior  to  operating  under  Section 
203(b)  (5)  of  the  Interstate  Commerce  Act,  the  door  is  wide  open  for  illegal  motor 
carriers  to  use  this  as  a  guise  to  engage  in  for-hire  transportation  beyond  the 
regulatory  control  of  the  ICC. 

The  Commission,  which  is  the  sponsor  of  S.  752,  claims  that  the  illegal  use  of 
this  exemption  has  resulted  in  the  diversion  of  substantial  amounts  of  important 
traffic  from  regulated  motor  and  rail  carriers  by  various  groups  and  organizations 
posing  as  farmer  cooperatives.  It  says  that  it  is  “unable  to  cope  with  this  situation 
effectively  because  of  the  necessity  of  overcoming  in  each  case  a  presumption  of 
eligibility.” 

ENFORCEMENT  IS  DIFFICULT 

To  prove  ineligibility  under  present  statutes  is  not  an  easy  task,  since  it  takes 
considerable  time  to  gather  evidence  against  such  operators.  Even  then,  the 
issuance  of  a  cease  and  desist  order  by  the  Commission  carries  with  it  no  financial 
penalties,  which  would  be  applied  only  if  such  an  order  is  not  complied  with  and 
the  Commission  takes  formal  court  action  to  enforce  it.  This  is  obviously  a  time 
consuming  procedure,  which  is  complicated  further  by  the  practice  of  some  pseudo 
farmer  cooperatives  of  changing  their  names,  location,  or  form  of  organization 
sufficiently  to  force  an  entirely  new  investigation  and  issuance  of  a  cease  and 
desist  order. 

The  question  can  be  raised  whether  passage  of  P.L.  89-170  has  made  it  easier 
to  take  enforcement  action  against  illegal  farmer  cooperatives.  While  it  is  true 
that  such  cooperatives  are  subject  to  the  provisions  of  this  recently  passed  public 
law,  the  fact  remains  that  the  burden  of  proving  their  ineligibility  to  use  the  co-op 
exemption  still  rests  with  the  ICC  or  any  plaintiff  in  a  court  suit.  Since  farmer 
cooperatives  can  lawfully  engage,  within  certain  broad  limits,  in  the  for-hire 
transport  of  general  commodities  for  nonmembers,  the  problem  of  identifying  the 
illegal  ones  is  very  difficult.  As  a  result,  the  effectiveness  of  P.L.  89-170  in  this 
area  of  enforcement  is  definitely  restricted  at  this  time. 

EFFECT  OF  NORTHWEST  CO-OP  CASE 

A  much  more  serious  complication  has  arisen  as  a  result  of  the  Supreme  Court’s 
action  last  year  which,  in  effect,  upheld  an  appellate  court’s  ruling  in  the  Northwest 
Agricultural  Cooperative  Association  Case  [350  F.  2d  252  (9t.h  Circuit,  1965) 
cert.  den.  (1966)]  that  the  farmer  cooperative  exemption  should  be  interpreted 
broadly  to  permit  the  backhaul  of  general  commodities  for  nonmembers  so  long 
as  revenues  therefrom  do  not  exceed  its  cooperative  function  revenues  and  are 
incidental  and  necessary  to  the  cooperative’s  primary  legal  activity. 

The  effect  of  this  court  decision  is  to  permit  farmer  cooperatives  lawfully  to 
engage  in  extensive  for-hire  transportation  for  nonmembers.  Since  there  are 
approximately  9,300  farmer  cooperatives  in  the  United  States,  the  potential 
competition  to  regulated  carriers  is  sizeable.  Furthermore,  since  many  of  these 
cooperatives  are  multi-million-dollar  organizations,  their  potential  for  engaging 
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in  general  for-hire  transportation  beyond  ICC  economic  regulation  is  equivalent 
to  the  scope  of  operations  of  many  of  the  larger  regulated  motor  carriers. 

The  combined  adverse  effect  of  these  two  factors — the  difficulty  of  determining 
a  co-op’s  eligibility  and  the  liberal  interpretation  of  the  exemption  by  the  courts — ■ 
clearly  shows  the  need  for  remedial  legislative  action  as  soon  as  possible. 

SPECIFIC  EXAMPLES  OF  CO-OP  TRAFFIC  SOLICITATION 

We  believe  immediate  legislative  action  is  needed  to  prevent  a  rapid  rise  in 
traffic  solicitation  activity  on  the  part  of  farmer  cooperatives,  or  organizations 
posing  as  such,  in  the  general  freight  field.  As  an  illustration  of  this,  we  can  cite  a 
number  of  specific  examples  furnished  us  by  various  shipper  members  of  TAA. 
Excerpts  from  letters  sent  to  us  by  traffic  executives  of  some  of  the  Nation’s 
leading  corporations  include  the  following: 

1.  “A  few  months  ago,  a  representative  of  an  Illinois  farm  co-op  phoned 
me.  The  purpose  of  the  telephone  call  was  to  offer  the  transportation  of  his 
co-op  in  hauling  our  shipments  ( hardware  manufacturer)  from  Louisville  to 
any  point  in  the  State  of  Illinois.  He  indicated  that  the  rates  could  be 
negotiated.”  (Italic  words  added.) 

2.  “There  is  enclosed  a  copy  of  letter  received  from  one  of  the  farmer 
cooperatives.”  (Copied  in  part  from  letter  from  the  Milk  Producers  Marketing 
Co.,  Kansas  City,  Kansas,  to  a  major  glass  manufacturer.) 

‘I  want  to  thank  you  for  the  time  you  gave  me  during  our  phone 
conversation  of  two  weeks  ago,  regarding  transportation.  This  is  a 
confirmation  of  the  following  rates  I  quoted  you,  based  on  a  40,000# 
minimum,  to  California  points.  Pittsburg  Area,  3.50  cwt.;  Akron,  Ohio, 
3.00  cwt.;  St.  Louis,  2.50  cwt.;  and  Chicago,  2.75  cwt.  It  is  our  sincere 
desire  to  further  acquaint  you  with  our  ability  to  be  of  service  to  you, 
and  if  given  the  chance  I  am  sure  we  can  cement  a  very  pleasant  relation¬ 
ship.  Won’t  you  at  your  earliest  convenience  let  us  hear  from  you?’ 

3.  “Recently,  we  received  an  order  which  called  for  the  material  to  be 
shipped  via  the  XYZ  Dairy  Co.,  which  included  notation  ‘Customer  Pickup.’ 
The  order  indicated  that  the  material  was  sold  to  one  of  our  major  customers 
in  XYZ.  In  checking  into  this  transaction,  it  developed  that  XYZ  Dairy 
was  to  pick  up  the  shipment  in  their  truck  and  make  delivery  to  two  cus¬ 
tomers  in  XYZ.  Once  we  developed  this  fact,  we  immediately  ran  a  check 
on  the  XYZ  Dairy  Co.  to  determine  if  it  was  a  bona  fide  co-op.  We  found 
that  this  company  was  not  a  farmer  co-op  and,  therefore,  we  made  other 
arrangements  to  make  shipment.”  (Names  indicated  by  XYZ  at  request  of 
shipper,  whose  company  is  in  the  chemical  business.) 

4.  “Our  field  people  report  that  occasionally  our  distributors  or  jobbers 
(on  oil  company)  in  the  farm  belt  area  of  Iowa,  Kansas,  Nebraska,  etc.  insist 
on  our  using  a  co-op  trucker,  even  though  we  pay  the  freight,  and  charges 
are  assessed  at  the  common  carrier  level — with  no  expense  saving  whatsoever 
to  us.  At  first  we  attempted  to  resist  using  these  truckers,  but  for  reasons 
with  which  we  do  not  entirely  agree,  our  Marketing  people  prevailed  upon 
us  to  comply  when  such  requests  are  made.”  Italic  wording  added.) 

From  these  examples — and  I  can  add  my  own  company — you  can  see  that 
farmer  cooperatives  are  not  hesitant  about  soliciting  traffic  that  obviously  is  in 
no  way  related  to  farm  business.  The  above  examples,  to  illustrate  this  point, 
cover  hardware,  glass,  chemicals,  petroleum  products,  and,  in  my  case,  aluminum. 
Some  farmer  cooperatives  use  the  Northwest  case  as  the  basis  for  open  solicitation 
to  traffic  managers  to  haul  freight  of  any  kind  on  a  negotiated  rate  basis  beyond 
any  regulatory  jurisdiction  of  the  ICC.  Two  specific  examples  of  this  type  of 
solicitation  are  cited  on  the  following  pages. 

The  first  example  of  an  open  solicitation  for  general  freight  by  a  farmer  coopera¬ 
tive  is  the  following  ad  that  appeared  in  the  Wall  Street  Journal  a  short  time  ago. 
The  other  example  is  the  solicitation  form  letter  shown  on  page  10. 

TRANSPORTATION  DIRECTORS 

We  are  an  Agricultural  Co-op  fully  qualified  under  the  recent  Northwest  decision 
to  haul  your  product  as  back-hauls  incident  to  our  business  of  hauling  perishable 
commodities  into  the  north.  If  you  have  loads  from  the  north  into  the  southwest, 
we  may  be  able  to  work  together  advantageously.  For  further  information  call,  or 
write : 


116 


NATIONAL  GROWERS’  MARKETING  ASSOCIATION,  ROUTE  #5,  FARMERS  MARKET, 

GREENVILLE,  SOUTH  CAROLINA,  TELEPHONE  239-7609,  GEORGE  DUMIT,  GENERAL 

MANAGER,  KENNETH  MOODY,  DISPATCHER 

One  disturbing  feature  about  both  the  form  letter  and  ad  cited  above  is  the 
reference  therein  to  the  Northwest  case  decision.  In  both  instances,  this  decision 
is  used  as  the  legal  basis  for  the  solicitation  of  freight  of  any  kind.  While  brief 
reference  is  made  to  the  incidental  and  necessary  test  and  back-haul  limitation  set 
forth  by  the  court,  it  is  inconceivable  to  us  that  the  shipper  will  be  able  to  know 
whether  or  not  his  traffic  complies  with  these  standards.  While  the  shipper  may  be 
able  to  determine  whether  his  traffic  is  part  of  a  farmer  cooperative’s  back-haul, 
he  would  know  little  else  without  checking  the  cooperative’s  records.  The  shipper 
likewise  will  find  it  very  difficult,  if  not  impossible,  to  check  whether  the  farmer 
cooperative  itself  is  bona  fide  and  to  determine  if  his  traffic  falls  within  the  broad 
50/50,  member/nonmember  test  governing  such  a  cooperative’s  overall  business. 

The  danger  is  that  as  more  shippers  decide  to  use  farmer  cooperatives  to  benefit 
from  low,  negotiated  rates,  their  competitors  will  soon  be  forced  to  do  likewise. 
The  door  will  thus  get  wider  and  wider  for  entry  into  the  general  for-hire  transport 
field. 

Another  good  example  of  general  freight  solicitation  on  the  part  of  farmer  co¬ 
operatives  is  the  successful  effort  by  several  of  them  to  obtain  military  traffic  on 
the  basis  of  undercutting  the  rates  of  regulated  carriers.  Despite  strong  objections 
by  TAA  and  railroad,  trucking,  and  freight  forwarder  groups,  the  Department  of 
Defense  issued  a  directive,  effective  December  1,  1966,  authorizing  the  use  of 
exempt  farmer  cooperatives  when  they  could  perform  service  at  rates  lower  than 
those  of  regulated  carriers.  Thus,  another  step  was  taken  to  encourage  farmer 
cooperatives  to  actively  seek  nonfarm-related  traffic  from  nonmembers. 

TAA  EFFORTS  TO  RESOLVE  ISSUE 

Since  a  TAA  witness  testified  before  this  same  subcommittee  in  July,  last  year, 
considerable  effort  has  been  exerted  within  the  TAA  policy-formulating  structure 
to  develop  a  policy  position  that  would  be  acceptable  to  all  transport  interests 
directly  concerned  about  these  recent  developments.  These  discussions  included 
representatives  of  farmer  cooperative  interests.  While  we  were  not  able  to  come 
up  with  a  position  that  would  completely  satisfy  all  these  interests,  we  were  grate¬ 
ful  to  see  that,  during  our  struggles,  the  differences  expressed  before  your  Subcom¬ 
mittee  last  year  have  been  narrowed  to  a  considerable  extent. 

The  most  significant  example  of  this  was  the  adoption  by  the  National  Council 
of  Farmer  Cooperatives,  on  January  18,  1967,  of  a  new  and  detailed  policy  position 
which,  in  our  opinion,  endorses  several  important  legislative  changes  that,  if 
adopted,  would  go  a  long  way  towards  resolving  this  policy  problem.  While  the 
National  Council  is  well  qualified  to  speak  for  itself  as  to  exactly  what  changes 
were  made  in  its  policy  position  by  this  action,  TAA  was  most  interested  in  it 
because  it  appears  to  support  the  following  significant  recommendations: 

1.  The  hauling  of  nonfarm  commodities  by  exempt  farmer  cooperatives 
should  be  subject  to  a  reasonable  statutory  limitation.  (The  Council  pre¬ 
sumably  would  make  this  an  “incidental  and  necessary”  test.) 

2.  Farmer  cooperatives  planning  to  haul  nonfarm  traffic  should  be  required 
to  notify  the  ICC  of  their  intent  to  do  so. 

3.  The  ICC  should  be  given  the  authority  to  inspect  the  records  of  any 
farmer  cooperative  that  hauls  nonfarm  traffic. 

4.  Traffic  hauled  by  a  farmer  cooperative  on  behalf  of  the  United  States 
Government  shall  be  considered  as  nonmember  business.  (At  present,  such 
traffic  is  excluded  from  any  restrictions  on  farmer  cooperative  transport 
operations.) 

5.  Only  the  motor  transportation  in  terms  of  either  revenue  or  tonnage 
shall  be  considered  in  determining  member  and  nonmember  business. 

Our  purpose  in  citing  the  above  is  to  stress  the  point  that  even  the  group  that 
would  be  most  directly  affected  by  changes  in  the  agricultural  cooperative  exemp¬ 
tion  in  section  203(b)(5)  of  the  Interstate  Commerce  Act  clearly  recognizes  the 
need  for  some  changes.  In  other  words,  your  subcommittee  should  consider,  in 
our  view,  the  above  five  proposals  as  the  minimum  number  of  changes  that  should 
be  made  in  this  exemption. 

As  stated  previously,  the  many  interests  within  TAA  working  on  this  policy 
issue  were  not  able  to  reach  complete  agreement  on  just  how  restrictive  the  law 
should  be  with  respect  to  the  hauling  of  nonfarm  commodities  by  farmer  coopera- 
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tives.  We  were  able,  however,  to  come  up  with  general  agreement  on  the  following 
policy  statement,  which  was  adopted  by  the  TAA  Board  at  its  meeting  here  in 
Washington  last  May. 

“The  primary  issue  before  Congress  is  whether,  in  the  future,  agricultural 
cooperatives  shall  be  permitted  to  transport  nonfarm-related  traffic.  TAA 
takes  no  position  on  this  primary  issue.  However,  if,  for  the  future,  trans¬ 
portation  of  such  traffic  in  any  quantity  is  permissible,  the  law  should  be 
amended  to  provide: 

(1)  In  order  to  be  eligible  for  the  exemption  from  regulation  under 
Section  203(b)(5)  of  the  Interstate  Commerce  Act,  a  cooperative  associa¬ 
tion  must  be  a  bona  fide  agricultural  marketing  or  purchasing  coopera¬ 
tive,  or  a  federation  of  such  cooperatives  that  may  include  farmers  as 
its  only  other  members; 

(2)  'Government  traffic  handled  by  such  a  cooperative  shall  be  counted 
as  nonmember  traffic,  and  only  transportation  service  shall  be  considered 
in  determining  the  proportions  of  member  and  nonmember  business; 

(3)  If  an  agricultural  cooperative  intends  to  haul  nonfarm-related 
traffic,  it  shall  file  a  letter  of  intent  with  the  ICC,  and  its  records  shall 
be  open  to  inspection  by  the  ICC.” 

Before  the  TAA  board  formally  adopted  the  above  policy  position,  it  was 
advised  that  all  of  its  eight  advisory  panels  supported  it  except  the  TAA  highway 
panel,  which  took  “no  position.” 

As  to  the  preamble,  we  interpret  it  to  mean  that  TAA  has  at  this  time  no  specific 
position  on  the  question  of  whether  or  not  farmer  cooperatives  should  be  prevented 
outright  from  hauling  nonfarm  traffic,  as  proposed  by  S.  752.  In  other  words,  there 
is  a  very  strong  feeling  on  the  part  of  several  groups  in  I  AA  that  such  an  outright 
restriction  should  be  enacted  into  law.  On  this  question,  TAA  has  no  position  and 
thus  neither  supports  nor  opposes  the  change  proposed  by  S.  752. 

The  three  specific  recommendations  in  the  above  policy  statement  are,  with 
one  exception,  contingent  upon  the  possibility  that  your  Subcommittee  may  choose 
not  to  favor  an  outright  restriction. 

The  first  recommendation  would  tighten  up  the  present  exemption  by  making  it 
clear  that  all  members  of  farmer  cooperatives  using  this  exemption  must  be  bona 
fide  marketing  or  purchasing  cooperatives,  or  a  federation  thereof  with  only  farmers 
as  other  members.  While  this  restriction  would  not  prevent  the  operation  of  so- 
called  transportation  cooperatives,  they  would  be  required  to  confine  their 
membership  strictly  to  bona  fide  marketing  or  purchasing  cooperatives  and 
farmers. 

As  to  the  second  recommendation,  this  is  identical  to  two  of  the  proposals 
endorsed  by  the  National  Council  of  Farmer  Cooperatives  which  call  for  U.S. 
Government  traffic  being  counted  as  nonmember  traffic  and  for  using  transporta¬ 
tion,  rather  than  overall,  operations  of  a  farmer  cooperative  in  determining  member 
vs.  nonmember  business.  This  two-part  recommendation  is  quite  important,  since 
it  would  exclude  from  the  present  exemption  in  the  Agricultural  Marketing  Act, 
with  respect  to  determining  member  vs.  nonmember  business,  the  movement  of 
traffic  for  the  United  States  Government.  The  second  part  is  also  very  important, 
since  it  would  make  it  clear  that  the  base  on  which  to  determine  when  a  cooperative 
exceeds  50  percent  nonmember  business  is  its  total  transportation  business,  and 
not  its  over-all  cooperative  business.  In  other  words,  a  $10  million  cooperative 
with  $1  million  in  transportation  business  would  be  subject  to  a  $500,000  limit 
on  nonmember  traffic,  and  not  a  $5  million  limit  if  over-all  business  were  used 
as  a  base. 

Since  this  two-part  recommendation  relates  to  all  nonmember  traffic  of  a 
cooperative,  and  not  just  nonfarm  traffic,  it  should  be  enacted  into  law  regardless 
of  what  other  limits  are  placed  on  the  movement  of  nonfarm  traffic.  \\  hile  the 
enactment  of  S.  752  may  be  interpreted  to  cover  nonfarm  products  handled  for 
the  U.S.  Government,  this  is  not  absolutely  clear.  If  not,  this  change  should  be 
incorporated  into  S.  752,  or  the  legislative  history  should  cover  this  point  to 
avoid  possible  court  litigation  in  the  future.  We  recommend,  as  a  better  approach, 
that  the  two-part  TAA  proposal  be  enacted  to  cover  all  motor  transport  operations 
of  farmer  cooperatives  using  the  exemption. 

The  third  TAA  recommendation — which  we  shall  call  a  “conditional  one— 
is  also  directly  in  line  with  two  proposals  recently  adopted  by  the  National 
Council.  It  calls  for  all  cooperatives  planning  to  haul  nonfarm  commodities  to 
file  a  letter  of  intent  with  the  ICC  and  to  permit  the  Commission  to  inspect  their 
records.  These  are  very  constructive  recommendations,  since  they  would,  if 
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enacted  into  law,  enable  the  ICC  not  only  to  know  which  farmer  cooperatives 
are  handling  nonfarm  traffic,  but  also  to  check  their  records  to  assure  compliance 
with  any  rules  and  regulations  issued  to  govern  their  operations. 

CONCLUSION 

We  have  attempted  to  show  the  general  concern  throughout,  the  transportation 
community  about  the  loopholes  in  the  present  agricultural  cooperative  exemption 
that  are  encouraging  ineligible  cooperatives  to  use  the  exemption  as  a  guise 
through  which  they  can  engage  in  general  for-hire  transportation.  We  have  also 
pointed  out  that  the  ruling  by  an  appellate  court  in  the  Northwest  case,  allowed 
to  remain  in  effect  by  the  U.S.  Supreme  Court,  has  opened  the  door  even  wider 
by  encouraging  bona  fide  cooperatives  to  engage  in  general  for-hire  transport. 

While  the  actual  scope  of  such  for-hire  transport  operations  is  unknown  at  this 
time,  the  trend  is  clearly  upward.  The  longer  the  trend  continues  in  this  direction, 
the  greater  the  harm  to  regulated  public  carriers.  Therefore,  remedial  legislative 
action  is  needed  as  soon  as  possible. 

If  your  subcommittee  elects  to  prevent  farmer  cooperatives  from  hauling  any 
nonfarm  traffic,  as  proposed  by  S.  752,  TAA  would  neither  support  nor  oppose 
such  a  move.  We  would,  however,  urge  that  S.  752  be  broadened  to  incorporate 
the  two-part  TAA  recommendation  relating  to  the  designation  of  U.S.  Govern¬ 
ment  as  nonmember  traffic  and  the  use  of  a  cooperative’s  transportation,  rather 
than  overall,  business  in  determining  member  versus  nonmember  limits. 

If,  on  the  other  hand,  your  subcommittee  chooses  not  to  go  as  far  as  S.  752, 
we  urge  favorable  consideration  of  the  TAA  proposals  calling  for  a  tightening  up 
of  the  types  of  cooperatives,  and  membership  thereof,  that  are  eligible  to  use 
the  exemption,  and  for  requiring  cooperatives  planning  to  haul  nonfarm  traffic  to 
file  a  letter  of  intent  with  the  ICC  and  to  open  their  records  for  inspection. 

Finally,  we  stress  the  importance  of  this  policy  issue  and  strongly  urge  that  your 
subcommittee  take  action  on  legislation  at  the  earliest  possible  time. 

Mr.  Galaspie.  As  you  indicated,  I  am  director  of  transportation  of 
the  Reynolds  Metals  Co.  with  offices  in  Richmond,  Va.  I  am  appear¬ 
ing  before  your  subcommittee  today  on  behalf  of  the  board  of  direc¬ 
tors  of  the  Transportation  Association  of  America,  of  which  I  am  a 
member,  in  support  of  the  general  objective  of  S.  752,  which  is  to 
prevent  farmer  cooperatives  from  engaging  in  general  for-hire  trans¬ 
portation. 

I  believe  the  subcommittee  is  familiar  with  the  Transportation 
Association  of  America,  and  there  is  no  need  for  my  going  into  that 
subject. 

Our  interest  in  the  cooperative  exemption  and  particularly  this 
legislation  is  directly  related  to  TAA’s  long-known  interest  in  the 
so-called  illegal  for-hire  trucking  problem.  The  association  has  long 
been  on  record  as  opposing  the  entry  of  unlawful  carriers  into  the 
general  for-hire  transport  field.  As  your  subcommittee  will  recall, 
TAA  was  a  strong  supporter  of  legislation  considered  over  a  period 
of  years  designed  to  strengthen  both  Federal  and  State  enforcement 
powers  in  this  problem  area.  Congress  passed  such  legislation  in  1965, 
now  known  as  Public  Law  89-170. 

Along  these  same  lines,  TAA’s  objective  in  this  current  legislative 
effort  is  to  prevent  illegal  for-hire  motor  carriers  from  engaging  in 
general  for-hire  transportation  under  the  guise  of  being  an  exempt 
farmer  cooperative.  Since  at  present  there  is  no  requirement  that  an 
organization  claiming  to  be  an  agricultural  cooperative  must  prove 
that  it  is  bona  fide  prior  to  operating  under  section  203(b)(5)  of  the 
Interstate  Commerce  Act,  the  door  is  wide  open  for  illegal  motor  car¬ 
riers  to  use  this  as  a  guise  to  engage  in  for-hire  transportation  beyond 
the  regulatory  control  of  the  ICC. 

The  Commission,  which  is  the  sponsor  of  S.  752,  claims  that  the 
illegal  use  of  this  exemption  has  resulted  in  the  diversion  of  substantial 
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amounts  of  important  traffic  from  regulated  motor  and  rail  carriers 
by  various  groups  and  organizations  posing  as  farmer  cooperatives. 
It  says  that  it  is  “unable  to  cope  with  this  situation  effectively  because 
of  the  necessity  of  overcoming  in  each  case  a  presumption  of 
eligibility.” 

ENFORCEMENT  IS  DIFFICULT 

To  prove  ineligibility  under  present  statutes  is  not  an  easy  task, 
since  it  takes  considerable  time  to  gather  evidence  against  such 
operators.  Even  then,  the  issuance  of  a  cease  and  desist  order  by  the 
Commission  carries  with  it  no  financial  penalties,  which  would  be 
applied  only  if  such  an  order  is  not  complied  with  and  the  Commission 
takes  formal  court  action  to  enforce  it. 

This  is  obviousty  a  time-consuming  procedure,  which  is  complicated 
further  by  the  practice  of  some  pseudo-farmer  cooperatives  of  changing 
their  names,  location,  or  form  of  organization  sufficiently  to  force  an 
entirely  new  investigation  and  issuance  of  a  cease  and  desist  order. 

The  question  can  be  raised  whether  passage  of  Public  Law  89-170 
W  has  made  it  easier  to  take  enforcement  action  against  illegal  farmer 
cooperatives.  While  it  is  true  that  such  cooperatives  are  subject  to  the 
provisions  of  this  recently  passed  public  law,  the  fact  remains  that  the 
burden  of  providing  their  ineligibility  to  use  the  co-op  exemption  still 
rests  with  the  ICC  or  any  plaintiff  in  a  court  suit. 

Since  farmer  cooperatives  can  lawfully  engage,  within  certain  broad 
limits,  in  the  for-hire  transport  of  general  commodities  for  nonmembers 
the  problem  of  identifying  the  illegal  ones  is  very  difficult.  As  a  result, 
the  effectiveness  of  Public  Law  89-170  in  this  area  of  enforcement  is 
definitely  restricted  at  this  time. 

EFFECT  OF  “NORTHWEST  CO-OP”  CASE 

There  has  been  brought  to  the  subcommittee’s  attention  the  North¬ 
west  case  which  was  upheld  by  the  Supreme  Court  in  its  refusal  to  con¬ 
sider  certiorari.  There  is  no  need  of  my  going  into  that,  but  I  would 
like  to  say  the  effect  of  this  court  decision  is  to  permit  farmer  coopera¬ 
tives  lawfully  to  engage  in  extensive  for-hire  transportation  for  non- 
members. 

Since  there  are  approximately  8,300  to  9,300  farmer  cooperatives 
)  in  the  United  States,  the  potential  competition  to  regulated  carriers 
is  sizable. 

Furthermore,  since  many  of  these  cooperatives  are  multimillon- 
dollar  organizations,  their  potential  for  engaging  in  general  for-hire 
transportation  beyond  ICC  economic  regulation  is  equivalent  to  the 
scope  of  operations  of  many  of  the  larger  regulated  motor  carriers. 

The  combined  adverse  effect  of  these  two  factors— (1)  The  difficulty 
of  determining  a  co-op’s  eligibility  and  (2)  the  liberal  interpretation 
of  the  exemption  by  the  courts — clearly  shows  the  need  for  remedial 
legislative  action  as  soon  as  possible. 

SPECIFIC  EXAMPLES  OF  CO-OP  TRAFFIC  SOLICITATION 

We  believe  immediate  legislative  action  is  needed  to  prevent  a 
rapid  rise  in  traffic  solicitation  activity  on  the  part  of  farmer  co¬ 
operatives,  or  organizations  posing  as  such,  in  the  general  freight  field. 
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As  an  illustration  of  this,  we  can  cite  a  number  of  specific  examples 
furnished  us  by  various  shipper  members  of  TAA.  Excerpts  from 
letters  sent  to  us  by  traffic  executives  of  some  of  the  Nation’s  leading 
corporations  include  the  following. 

I  have  cited  here  four  instances.  The  first  quotation  is  taken  from  a 
letter  of  a  hardware  manufacturer.  The  second  quotation  is  from  a 
glass  manufacturer.  The  third  quotation  is  from  a  manufacturer  in 
the  chemical  business.  The  fourth  quotation  is  from  an  oil  company. 

I  should  like  to  have  these  placed  in  the  record.  I  won’t  take  the 
time  to  read  them,  but  I  think  they  adequately  portray  the  fact  that 
there  is  a  considerable  solicitation  going  on. 

Senator  Lausche.  What  is  the  substance  of  each  one  of  these 
solicitations?  What  generally  is  the  argument? 

Mr.  Galaspie.  Well,  sir,  further  on  in  my  statement - 

Senator  Lausche.  Well,  you  proceed.  You  will  get  to  that  then, 
will  you? 

Mr.  Galaspie.  Yes  sir.  And  I  would  like  to  show  you  this.  I  have  a 
folder  also  which  is  soliciting  my  traffic,  which  is  aluminum,  by  a  so- 
called  agricultural  cooperative.  It  may  be  bona  fide.  I  don’t  know.  I 
have  not  checked  into  it. 

Senator  Pearson.  In  your  statement  you  refer  to  “illegal  motor 
carriers.”  You  refer  to  “illegal  use  of  this  exemption.”  You  refer  to 
various  groups  and  organizations  “posing  as  farm  cooperatives.”  You 
refer  to  “pseudo  farm  cooperatives.” 

Now,  do  they  exist?  Do  the  illegal,  pseudo  groups  posing  as  farm 
cooperatives  exist? 

Mr.  Galaspie.  There  are  a  number  of  them  that  do  exist  posing  as 
agricultural  cooperatives. 

Senator  Pearson.  And  you  know  this  to  be  a  fact? 

Mr.  Galaspie.  I  have  read  cases  the  Commission  has  processed. 
Your  ATA  of  Texas,  for  example,  is  one  that  has  been  mentioned  on 
several  occasions. 

Senator  Pearson.  Well,  do  you  know  of  any  that  are  not  now 
pending  under  complaint  before  the  Interstate  Commerce  Commission? 

Mr.  Galaspie.  Personally  I  do  not.  For  example,  as  I  mentioned, 
on  this  Cape  Agricultural  Cooperative  I  have  made  no  investigation  as 
to  whether  or  not  it  is  a  bona  fide  agricultural  co-op  or  not.  I  do  not 
know. 

Senator  Pearson.  These  are  pretty  positive  statements  in  your 
prepared  statement  and  it  was  for  that  reason  that  I  wish  you  would 
amplify  that  and  show  whether  these  are  statements  of  opinion  or 
statements  of  fact. 

Mr.  Galaspie.  Where,  Senator,  are  you  referring? 

Senator  Pearson.  I’m  sorry;  I  should  have  been  more  specific — 
to  the  portion  where  you  refer  to  “illegal  motor  carriers”;  and  then 
to  “illegal  use  of  this  exemption.”  Further  on  you  refer  to  “various 
groups  and  organizations  posing  as  farmer  cooperatives”;  and  also 
“pseudofarmer  cooperatives.” 

Mr.  Galaspie.  Yes,  sir.  Now,  these  statements  are  the  result- 
well,  let  me  go  back. 

In  the  first  line ,  I  say  the  door  is  wide  open.  I  think  under  the 
Northwest  case  that  the  door  is  wide  open. 

Senator  Pearson.  Yes;  I  think  that  is  right. 


Mr.  Galaspie.  That  is  why  I  am  saying  there  the  door  is  wide 
open  for  any  motor  carrier  whether  they  are  lawful  or  unlawful  to 
come  in  and  get  a  lot  of  traffic. 

But  there  are  any  number  that  could  come  in.  The  door  is  open. 
And  posing  as  an  agricultural  co-op.  And  it  would  take  maybe  2,  3, 
maybe  4  years  before  the  Interstate  Commerce  Commission  could 
find  them  out. 

Senator  Pearson.  Is  this  a  fact,  or  is  it  a  possibility? 

Mr.  Galaspie.  It  is  a  possibility.  The  door  is  wide  open.  It  is  a 
possibility. 

Senator  Pearson.  Thank  you. 

Mr.  Galaspie.  Now,  there  have  been  other  cases,  of  course.  The 
Chatsworth  case  in  Minnesota  I  believe  it  was,  where  a  chap  was  in¬ 
dicted  on  23  counts.  There  have  been  various  other  cases  that  have 
been  before  the  Commission.  They  have  been  proven  to  be  pseudo 
agricultural  co-ops  as  far  as  the  Commission  is  concerned. 

"And  in  the  Northwest  case,  a  court  overruled  the  Commission  in  this 

case.  ... 

The  Cache  Valley  case  is  another  one  that  the  Commission  has 

considered. 

But  the  fact  clearly  remains  that  the  door  is  wide  open  for  anyone 
to  form  an  organization — I  could  myself — and  pose  as  a  farmer  co¬ 
operative  and  start  soliciting  traffic  in  the  same  manner  that  these 

people  are.  . 

I  could  run  an  ad  in  the  Wall  Street  Journal  such  as  the  National 
Growers’  Marketing  Association  did. 

I  could  write  a  letter  such  as  United  Agricultural  Transportation 
Association  of  America  did,  wdiich  is  in  part  of  my  testimony,  from 
Lynwood,  Calif.  .  . 

And  I  could  solicit  that  business  under  the  law  as  it  is  presently 
interpreted,  and  I  could  probably  operate  for  a  long  time  before  I 
would  be  caught  and  tried,  and  even  then  all  I  would  be  subject  to 
would  be  a  cease-and-desist  order. 

Senator  Pearson.  Would  the  passage  of  this  bill  correct  that  situa¬ 
tion? 

Mr.  Galaspie.  Sir,  I  would  like  to  hold  the  answer  to  that  question. 
Senator  Pearson.  I’m  sorry.  You  go  ahead.  ,  . 

Mr.  Galaspie.  Now,  as  I  mentioned,  illustrations  of  solicitations 
were  placed  in  the  testimony  yesterday  by  Mr.  Pinkney,  both  of  the 
National  Growers  Marketing  Association,  which  had  a  Wall  Street 
Journal  ad,  and  also  the  letter  from  the  United  Agricultural  Trans¬ 
portation  Association  of  America  which  bases  their  solicitation  on  the 
Northwest  decision. 

And  one  disturbing  feature,  referring  to  niy  statement,  about 
both  the  form  letter  and  the  ad  that  we  cited  is  the  reference  to  the 

Northwest  case  decision.  . 

In  both  instances,  this  decision  is  used  as  the  legal  basis  for  the 
solicitation  of  freight  of  any  kind.  While  brief  reference  is  made  to 
the  incidental  and  necessary  test  and  backhaul  limitation  set  forth 
by  the  court,  it  is  inconceivable  to  us  that  the  shipper  will  be  able  to 
know  whether  or  not  his  traffic  complies  with  these  standards. 

While  the  shipper  may  be  able  to  determine  whether  his  traffic  is 
part  of  a  farmer  cooperative’s  backhaul,  he  would  know  little  else 
without  checking  the  cooperative’s  records. 
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The  shipper  likewise  will  find  it  very  difficult,  if  not  impossible,  to 
check  whether  the  farmer  cooperative  itself  is  bona  fide  and  to  deter¬ 
mine  if  his  traffic  falls  within  the  broad  50-50,  member/nonmember 
test  governing  such  a  cooperative’s  overall  business. 

The  danger  is  that  as  more  shippers  decide  to  use  farmer  coopera¬ 
tives  to  benefit  from  low,  negotiated,  and  I  should  add  unregulated 
rates,  their  competitors  will  soon  be  forced  to  do  likewise.  The  door 
will  thus  get  wider  and  wider  for  entry  into  the  general  for-hire 
transport  field. 

Another  good  example  of  general  freight  solicitation  on  the  part  of 
farmer  cooperatives  is  the  successful  effort  by  several  of  them  to 
obtain  military  traffic  on  the  basis  of  undercutting  the  rates  of  regu¬ 
lated  carriers.  Despite  strong  objections  by  TAA  and  railroad,  trucking, 
and  freight  forwarder  groups,  the  Department  of  Defense  issued  a 
directive,  effective  December  1,  1966,  authorizing  the  use  of  exempt 
farmer  cooperatives  when  they  could  perform  service  at  rates  lower 
than  those  of  regulated  carriers. 

Thus,  another  step  was  taken  to  encourage  farmer  cooperatives  to 
actively  seek  non-farm-related  traffic  from  nonmembers. 

TAA  EFFORTS  TO  RESOLVE  ISSUE 

Since  a  TAA  witness  testified  before  this  same  subcommittee  in 
July,  last  year,  considerable  effort  has  been  exerted  within  the  TAA 
policy-formulating  structure  to  develop  a  policy  position  that  would  be 
acceptable  to  all  transport  interests  directly  concerned  about  these 
lecent  developments.  Ihese  discussions  included  representatives  of 
farmer  cooperative  interests. 

While  we  were  not  able  to  come  up  with  a  position  that  would 
completely  satisfy  all  these  interests,  we  were  grateful  to  see  that, 
during  our  struggles,  the  differences  expressed  before  your  subcom¬ 
mittee  last  year  have  been  narrowed  to  a  considerable  extent. 

.  The  most  significant  example  of  this  was  the  adoption  by  the  Na¬ 
tional  Council  of  Farmer  Cooperatives,  on  January  18,  1967,  of  a 
new  and  detailed  policy  position  which,  in  our  opinion,  endorses 
several  important  legislative  changes  that,  if  adopted,  would  go  a 
long  way  toward  resolving  this  policy  problem. 

The  national  council  testified  yesterday  and  offered  some  significant 
recommendations  which  we  interpret  as  follows: 

Paragraph  1,  the  hauling  of  nonfarm  commodities  by  exempt  farmer 
cooperatives  should  be  subject  to  a  reasonable  statutory  limitation — 
the  council  presumably  would  make  this  an  incidental  and  necessary 

t6St. 

2.  Farmer  cooperatives  planning  to  haul  nonfarm  traffic  should 
be  required  to  notify  the  ICC  of  their  intent  to  do  so. 

3.  The  ICC  should  be  given  the  authority  to  inspect  the  records  of 
any  farmer  cooperative  that  hauls  nonfarm  traffic. 

4.  Traffic  hauled  by  a  farmer  cooperative  on  behalf  of  the  U.S. 
Government  shall  be  considered  as  nonmember  business — at  present, 
such  traffic  is  excluded  from  any  restrictions  on  farmer  cooperative 
transport  operations. 

5.  Only  the  motor  transportation  in  terms  of  either  revenue  or 
tonnage  shall  be  considered  in  determining  member  and  nonmember 
business. 
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Our  purpose  in  citing  the  above  is  to  stress  the  point  that  even  the 
group  that  would  be  most  directly  affected  by  changes  in  the  agricul¬ 
tural  cooperative  exemption  in  section  203(1}) (5)  of  the  Interstate 
Commerce  Act  clearly  recognizes  the  need  for  some  changes. 

In  other  words,  your  subcommittee  should  consider,  in  our  view, 
the  above  five  proposals  as  the  minimum  number  of  changes  that 
should  be  made  in  this  exemption.  And  I  should  like  to  stress  the 
word  “minimum.” 

As  stated  previously,  the  many  interests  within  TAA  working  on 
this  policy  issue  were  not  able  to  reach  complete  agreement  on  just 
how  restrictive  the  law  should  be  with  respect  to  the  hauling  of  non¬ 
farm  commodities  by  farmer  cooperatives.  We  were  able,  however,  to 
come  up  with  general  agreement  on  the  following  policy  statement, 
which  was  adopted  by  the  TAA  board  at  its  meeting  here  in  Washing¬ 
ton  in  May  of  this  year : 

The  primary  issue  before  Congress  is  whether,  in  the  future,  agricultural  co¬ 
operatives  shall  be  permitted  to  transport  non-farm-related  traffic.  TAA  takes 
no  position  on  this  primary  issue.  However,  if,  for  the  future,  transportation  of 
such  traffic  in  any  quantity  is  permissible,  the  law  should  be  amended  to  provide : 

(1)  In  order  to  be  eligible  for  the  exemption  from  regulation  under  section 
203(b)(5)  of  the  Interstate  Commerce  Act,  a  cooperative  association  must  be  a 
bona  fide  agricultural  marketing  or  purchasing  cooperative,  or  a  federation  of 
such  cooperatives  that  may  include  farmers  as  its  only  other  members; 

(2)  Government  traffic  handled  by  such  a  cooperative  shall  be  counted  as 
nonmember  traffic,  and  only  transportation  service  shall  be  considered  in  deter¬ 
mining  the  proportions  of  member  and  nonmember  business; 

(3)  If  an  agricultural  cooperative  intends  to  haul  nonfarm-related  traffic,  it 
shall  file  a  letter  of  intent  with  the  ICC,  and  its  records  shall  be  open  to  inspection 
by  the  ICC. 

Before  the  TAA  board  formally  adopted  the  above  policy  position, 
it  was  advised  that  all  of  its  eight  advisory  panels  supported  it  except 
the  TAA  Highway  Panel,  which  took  no  position. 

As  to  the  preamble,  we  interpret  it  to  mean  that  TAA  has  at  this 
time  no  specific  position  on  the  question  of  whether  or  not  farmer 
cooperatives  should  be  prevented  outright  from  hauling  nonfarm 
traffic,  as  proposed  by  S.  752. 

In  other  words,  there  is  a  very  strong  feeling  on  the  part  of  several 
groups  in  TAA  that  such  an  outright  restriction  should  be  enacted 
into  law. 

On  this  question,  TAA  has  no  position  and  thus  neither  supports 
nor  opposes  the  change  proposed  by  S.  752. 

The  three  specific  recommendations  in  the  above  policy  statement 
are,  with  one  exception,  contingent  upon  the  possibility  that  your 
subcommittee  may  choose  not  to  favor  an  outright  restriction. 

The  first  recommendation  would  tighten  up  the  present  exemption 
by  making  it  clear  that  all  members  of  farmer  cooperatives  using  this 
exemption  must  be  bona  fide  marketing  or  purchasing  cooperatives,  or 
a  federation  thereof  with  only  farmers  as  other  members. 

While  this  restriction  would  not  prevent  the  operation  of  so-called 
transportation  cooperatives,  they  would  be  required  to  confine  their 
membership  strictly  to  bona  fide  marketing  or  purchasing  cooperatives 
and  farmers. 

Senator  Lausche.  I  do  not  believe  it  will  be  necessary  for  you  to 
explain  in  detail  what  those  three  recommendations  mean.  It  is 
thoroughly  obvious,  and  I  am  sure  that  Senator  Pearson  and  I  have 
read  them.  What  you  have  said  about  their  meaning  will,  of  course, 
be  printed  in  the  record. 


Mr.  Galaspie.  Fine. 

Then,  with  that  understanding,  I  should  like  to  thank  you  for  your 
time  and  your  attention. 

Senator  Lausche.  Well,  you  may  get  down  to  your  conclusion. 

Mr.  Galaspie.  OK. 

The  only  conclusion  that  I  would  want  to  state  is  that  we  do  feel 
that  the  law  should  be  tightened  up  considerably,  and  we  stress  the 
importance  of  this  policy  issue  and  strongly  urge  that  your  subcom¬ 
mittee  take  action  on  legislation  at  the  earliest  possible  time. 

Senator  Lausche.  Senator  Pearson. 

Senator  Pearson.  Thank  you.  I  have  no  questions. 

Senator  Lausche.  Is  your  association  made  up  of  industrial  in¬ 
terests  mainly? 

Mr.  Galaspie.  No,  sir.  We  have  eight  panels.  We  have  the  user 
panel,  railroad,  pipeline,  domestic,  water,  highway,  investor,  freight 
forwarder,  and  air,  each  of  which  takes  a  proposal,  considers  it,  and 
gives  its  own  recommendations. 

If  the  recommendations  from  each  of  the  panels  are  diverse  recom¬ 
mendations,  then  the  chairmen  of  these  panels  are  called  together  to 
try  to  outline  a  compromise  position  which  all  the  panels  can  adopt. 

Then  it  goes  back  to  the  panels — that  is,  the  compromise  proposal 
would  go  back  to  the  various  panels — for  their  recommendations. 

If  any  one  panel  objects  or  opposes  a  position,  1  AA  will  not  come 
before  you. 

If  a  panel  takes  no  position  on  a  question,  however,  and  other 
panels  do,  then  we  do  come  before  you. 

Senator  Lausche.  Do  you  oppose  S.  752  as  it  is  no  written? 

Mr.  Galaspie.  We  take  no  position  on  S.  752,  either  in  support  of 
or  in  oppostion  to.  The  board  did  not  reach  an  agreement  on  that. 

Senator  Lausche.  But  if  S.  752  is  recommended,  you  urge  that  it 
be  amended  so  as  to  include  these  items  upon  which 

Mr.  Galaspie.  Yes. 

Senator  Lausche  (continuing).  Your  association  was  in  agreement? 

Mr.  Galaspie.  Yes,  sir;  we  do. 

Senator  Lausche.  Are  those  three  items  mentioned  in  your  resolu¬ 
tion  as  being  needed  amendments  if  S.  752  is  adopted,  generally  in 
accord  with  what  the  National  Council  of  Farmer  Cooperatives 
suggested  yesterday?  Were  you  here  yesterday? 

Mr.  Galaspie.  I  was  not  here,  but  I  read  the  statement  presented, 
sir,  and  I  have  given  in  my  statement  our  interpretation  of  their 
recommendations.  And  I  believe  our  recommendations  agree  generally 
with  their  recommendations. 

I  would  like  to  point  out  one  or  two  exceptions. 

Senator  Lausche.  Was  the  presentation  of  the  National  Council  of 
Farmer  Cooperatives  in  part  at  least  a  consequence  of  these  confer¬ 
ences  which  you  say  were  in  progress  over  the  last  year? 

Mr.  Galaspie.  I  could  not  say  that  as  a  positive  statement.  I  do 
know  we  had  representatives  of  farmer  cooperative  groups  in  our 
panel  discussion,  and  the  individuals  involved  there  were  of  respon¬ 
sible  position  in  the  national  council,  and  it  is  very  possible  that  they 
took  some  of  these  thoughts  back  with  them  and  arrived  at  then- 
position  in  January. 

I  am  not  in  position  to  say  that  is  true  or  not. 

Senator  Lausche.  Is  your  association  made  up  mainly  of  shipper 
members? 


125 


Mr.  Smith.  I  can  answer  that.  I  am  Frank  Smith,  vice  president, 
research,  TAA. 

In  our  association,  of  a  thousand  corporate  members,  approximately 
50  percent  fall  in  the  category  of  users  and  suppliers  of  transportation. 
Mr.  Galaspie  is  with  the  aluminum  company — steel,  oil,  chemicals, 
et  cetera.  Approximately  20  percent  are  investment  house  people, 
life  insurance  people  that  have  money  in  transportation.  The  remain¬ 
ing,  roughly  30  percent,  are  carriers  of  all  modes. 

That  is  the  rough  breakdown  of  the  corporate  structure. 

Senator  Lausche.  I  see.  Is  that  one  of  the  reasons  why  you  could 
not  reach  an  agreement  in  accordance  with  your  prescribed  procedure 
relative  to  the  advisability  of  adopting  S.  752? 

Mr.  Smith.  Yes,  sir.  I  should  clarify  one  point.  It  probably  was 
answered  correctly,  but  so  that  there  is  no  misunderstanding  on  our 
position  on  S.  752,  we  are  not  recommending  that  S.  752  be  amended. 
We  have  no  position. 

If  the  committee  wants  to  favorably  accept  that  bill  or  what  the 
trucking  association  has  presented,  we  neither  object  nor  oppose. 
Our  position  is  that  if  the  subcommittee  feels  that  those  measures  are 
too  strong- — and  I  am  not  hinting  that  they  are — -but  if  the  sub¬ 
committee  feels  that  they  are  too  strong,  we  feel  that  we  have  what 
you  might  say  is  an  alternate  suggestion. 

If  you  don’t  want  to  go  quite  that  far,  we  think  we  have  something 
that  will  be  a  constructive  change. 

Senator  Lausche.  Why  has  your  association,  made  up  of  shippers 
who  would  benefit  supposedly  by  establishing  competition  such  as 
would  be  provided  by  the  cooperatives,  failed  to  support  the  bill? 

Mr.  Galaspie.  Failed  to  support  the  bill? 

Senator  Lausche.  Yes,  to  support  S.  752.  You  take  no  position  on 
it.  Your  membership  is  made  up  of  shippers,  carriers,  investment 
houses.  Now,  then,  why  don’t  you  take  a  position?  Because  of  conflic¬ 
ting  interests  of  the  members? 

Mr.  Galaspie.  There  were  conflicting  interests  among  the  panels, 
sir.  As  far  as  the  user  panel  was  concerned,  we  recommended  to  TAA 
that  they  go  far  stronger,  go  to  greater  extent  than  what  finally  came 
out. 

Senator  Lausche.  What  is  the  user  panel? 

Mr.  Galaspie.  The  user  panel  is  made  up  of  shippers. 

Senator  Lausche.  All  right. 

Mr.  Galaspie.  Users  of  transportation. 

Senator  Lausche.  Well,  the  shippers  then  wanted  a  stricter  law 
than  is  embodied  in  S.  752? 

Mr.  Galaspie.  Yes,  sir. 

Senator  Lausche.  But  the  judgment  of  the  shippers  was  overridden 
by  some  other  panel  that  did  not  agree  with  what  S.  752  provided? 

Mr.  Galaspie.  I  would  not  say  that  it  was  overridden,  sir.  I  will 
say  this:  That  other  panels  felt  that  the  position  of  the  users  should 
be  diluted,  if  you  want  to  say  it  that  way,  or  they  wanted  to  put  in 
their  own  statement.  And  as  a  result  they  did  not  want  to  take  a 
position. 

So,  as  a  result,  they  took  a  no-position  attitude  on  the  recommenda¬ 
tion  of  the  user  panel. 

And  the  result  is  that  the  TAA  board  had  to  come  up  with  what 
we  have  given  you  here  today. 

83-442 — 67 - 9 
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But  I  should  like  to  point  out  there  are  some  differences  between 
what  the  national  council  recommended  and  what  TAA  has  recom¬ 
mended. 

The  first  is  in  the  consist  of  the  cooperative.  We  say  the  cooperative 
should  be  a  bona  fide  agricultural  marketing  or  purchasing  coopera¬ 
tive.  They  made  no  reference  to  that  at  all. 

And  we  also  indicate  very  strongly  that  Government  traffic  should 
be  considered  as  nonmember  traffic. 

Senator  Lausche.  What  does  the  council  say  on  that,  subject? 

Mr.  Galaspie.  Well,  they  agree  as  to  Government  traffic.  They 
do  not  make  any  reference  to  the  type  of  cooperative  that  could  be 
used. 

Senator  Lausche.  Is  there  a  transcript  of  this  document  in  your; - - 

Mr.  Galaspie.  There  is  not.  That  came  across  my  desk  recently, 
and  1  put  it  in  with  my  files  [indicating  brochure  presented  to  the 
committee  previously],  and  I  brought  it  along.  You  may  have  that 
for  your  record  if  you  like. 

Senator  Lausche.  I  think  that  is  all  I  have  to  ask.  Thank  you 
very  much.  ( 

Mr.  Cliff  Carlsen,  attorney  for  the  Northwest  Agricultural  Coopera¬ 
tive  Association. 

STATEMENT  OF  CLIFFORD  N.  CARLSEN,  JR.,  ATTORNEY,  REPRE¬ 
SENTING  NORTHWEST  AGRICULTURAL  COOPERATIVE  ASSOCI¬ 
ATION,  INC. 

Mr.  Carlsen.  Mr.  Chairman,  Senator  Pearson,  I  have  submitted 
a  statement  to  the  committee  which  I  would  like  to  have  made  part 
of  the  record.  But  in  view  of  all  of  the  discussion  concerning  the 
Northwest  case  and  the  fact  that  I  handled  that  litigation,  I  would 
like  to  put  the  case  in  its  proper  perspective  if  I  can. 

Senator  Lausche.  Your  statement  will  be  printed  in  the  record. 

(The  prepared  statement  of  Mr.  Carlsen  follows:) 

Statement  of  Clifford  N.  Carlsen,  Jr.,  Attorney  for  Northwest 
Agricultural  Cooperative  Association,  Inc. 

My  name  is  Clifford  N.  Carlsen,  Jr.  I  am  a  partner  in  the  law  firm  of  King, 
Miller,  Anderson,  Nash  &  Yerke  with  offices  in  the  American  Bank  Building,  Port¬ 
land,  Oregon.  I  am  attorney  for  Northwest  Agricultural  Cooperative  Association,  \ 
Inc.,  and  I  represented  Northwest  in  its  litigation  with  the  Interstate  Commerce 
Commission.  I  appear  in  behalf  of  Northwest  in  opposition  to  S.  752. 

Congress  recognized  in  1935  when  the  exemption  in  203(b)(5)  was  enacted 
that,  in  order  to  effectuate  the  purposes  of  the  Agricultural  Marketing  Act,  it  was 
necessary  to  allow  cooperatives  to  do  some  nonfarm,  nonmember  business.  This 
recognition  continued  through  subsequent  years  when  Congress  refused  to  adopt 
legislation  limiting  that  exemption.  I  am  not  aware  of  any  changed  conditions, 
either  economic  or  of  relative  policy  values,  that  would  justify  the  elimination  of 
that  exemption  now.  I  submit  that  the  adoption  of  S.  752  would  effectively  eliminate 
the  exemption.  It  certainly  would  for  Northwest. 

In  the  Northwest  litigation,  the  court  found  on  uncontradicted  and  stipulated 
facts  that  Northwest  could  not  continue  providing  an  economic  and  efficient 
service  for  its  members  if  it  did  not  carry  some  nonmember-owned  nonfarm 
commodities  on  some  of  its  return  trips  from  the  market  place.  Most  of  North¬ 
west’s  members  are  located  in  eastern  Oregon  and  southwestern  Idaho — an 
agricultural  area  of  low  population  density.  Its  members  do  not.  have  a  need  for 
the  same  volume  of  supplies  from  their  marketing  areas  as  the  volume  of  their 
products  going  to  these  areas.  As  I  am  sure  must  be  the  case  in  all  farming  com¬ 
munities,  the  volume  of  farm  supplies  needed  in  the  area  does  not  equal  the  volume 
of  production  shipped  out. 
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The  Interstate  Commerce  Commission  investigated  the  activities  of  Northwest, 
reviewed  its  books  and  records  and  disputed  the  right  of  Northwest  to  back  haul 
nonagricultural  commodities  for  nonmembers.  The  Commission  then  brought 
suit  in  federal  court  to  enjoin  these  hauls.  The  Commission  had  full  access  to  all 
the  records  of  Northwest  and  the  case  was  presented  to  the  court  on  a  stipulation 
of  facts.  The  Commission  stipulated  that  Northwest  was  a  bona  fide  cooperative 
association,  properly  organized  and  fulfilling  all  the  requirements  of  the  Agricul¬ 
tural  Marketing  Act  and  that  its  primary  business  was  to  furnish  transportation 
services  for  its  farmer  members.  The  Court  of  Appeals  held  that  Northwest  could 
engage  in  nonmember  nonagricultural  business  so  long  as  this  business  was  inci¬ 
dental  to  and  necessary  for  the  effectuation  of  its  primary  function — that  is,  the 
direct  service  to  its  farmer  members.  In  the  Northwest  case,  all  the  questioned 
hauls  are  directly  related  to  services  to  members — they  fill  a  vehicle  which  is 
returning  from  having  delivered  a  member’s  commodities. 

The  court  clearly  held  that  a  cooperative  can  do  that  which  is  reasonably 
necessary  to  implement  the  provisions  of  the  Agricultural  Marketing  Act — that  is, 
to  prevent  inefficient  and  wasteful  methods  of  distribution  and  to  encourage  the 
organization  of  farmers  into  effective  associations  to  accomplish  those  ends. 
Statements  to  the  effect  that  the  decision  allows  the  entry  of  cooperatives  into 
the  general  transportation  business  are  just  not  justified.  I  believe  that  statements 
by  some  representatives  of  the  Interstate  Commerce  Commission  to  that  effect 
must  greatly  encourage  entry  into  the  transportation  business  by  those  who  would 
|  not  qualify  for  the  exemption  under  the  court’s  test.  Analyses  and  explanations  of 
the  decision  by  representatives  of  the  Commission  and  of  regulated  carriers  go 
far  beyond  the  requirements  set  down  by  the  court. 

First  of  all,  an  organization  qualifying  for  the  exemption  must  be  engaged  only 
in  performing  services  for  its  members.  Any  nomnember  business  it  does  must  be 
accomplished  only  for  the  end  of  fulfilling  its  primary  responsibility  in  a  more 
efficient  and  economical  manner.  There  is  nothing  in  the  decision  to  substantiate 
the  speculation  that  the  decision  allows  unrestricted  for-hire  carriage  so  long  as 
that  carriage  does  not  exceed  fifty  percent  of  the  cooperative’s  business.  The  test 
is  clear:  a  cooperative  can  only  do  that  which  is  incidental  and  necessary  to  its 
primary  function.  This  test  of  course  does  not  allow  for  a  precise  percentage 
formula  in  determining  what  amount  of  business  it  could  do — nor  should  the 
test  be  that  rigid.  For  some  cooperatives,  three  percent  nonmember  business  might 
be  more  than  is  reasonably  necessary  to  accomplish  its  primary  function.  In  another 
situation,  twenty-five  percent  might  not  be  too  much.  The  criteria  always  must 
be  to  measure  the  facts  of  a  specific  cooperative’s  situation  against  the  stated 
policy  provisions  of  the  Agricultural  Marketing  Act. 

Despite  the  tremendous  growth  of  the  transportation  industry  since  1935,  the 
problem  of  the  farmer  in  securing  prompt  and  efficient  transportation  service  in 
sparsely  populated  rural  areas  has  not  changed  much.  The  bona  fide  agricultural 
cooperative  can  and  does  contribute  a  real  and  necessary  service  in  this  regard. 
It  cannot  continue  to  furnish  that  same  service  if  the  exemption  of  203(b)(5)  is 
limited  in  the  manner  proposed  by  S.  752. 

The  basic  issue  here  is  whether  conditions,  not  only  in  regulated  transportation 
k  but  also  in  agriculture,  justify  Congress  in  reversing  a  policy  position  and  legislat- 
I  ing  a  higher  policy  value  for  regulated  transportation  than  for  agricuture.  Such  a 
reversal  of  the  long-held  policy  as  exemplified  by  203(b)(5)  and  the  purpose 
provisions  of  the  Agricultural  Marketing  Act  is  not  justified. 

The  need  for  an  efficient  and  economic  agricultural  distribution  system  is  no 
less  now  than  it  was  in  1935.  The  effect  on  the  national  transportation  industry 
has  not  been  catastrophic  because  of  this  exemption.  The  growth  of  that  industry 
in  the  last  thirty  years  is  proof  enough  of  its  ability  to  serve  the  exemption. 
The  coincident  growth  of  the  agricultural  industry  during  this  same  period  has 
certainly  been  less  noteworthy. 

Senator  Lausche.  Proceed. 

Mr.  Carlsen.  Thank  you,  Mr.  Chairman. 

Congress  recognized  when  this  exemption  was  passed  in  1935  that 
in  order  to  effectuate  the  purposes  of  the  Agricultural  Marketing  Act 
it  was  going  to  be  necessary  to  allow  cooperatives  to  do  some  nonfarm, 
nonmember  business. 

This  exemption  was  not  in  the  legislation  as  it  came  out  of  the  House 
Interstate  and  Foreign  Commerce  Committee.  It  was  added  later. 
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The  legislative  history  that  is  attached  to  Mr.  i  ucker’s  statement 
submitted  to  the  committee  yesterday  contains  the  statements  of 
Congressman  Terry  who  opposed  the  exemption.  I  think,  therefore, 
it  is  not  a  fair  representation  of  what  the  legislative  history  concerning 
the  exemption  was. 

Congressman  Jones,  who  carried  the  exemption  on  the  floor,  stated 
during  part  of  his  speeches: 

In  some  instances  it  reduces  the  expense  of  handling  to  combine  some  hauling 
for  non-members.  This  does  not  mean  going  into  the  general  transportation 
business.  It  is  merely  incidental  to  the  hauling  for  their  own  members.  It  is  a 
practical  proposition.  It  simply  enables  the  cooperative  to  operate  in  a  practical 
manner.  Usually  it  does  not  amount  to  anything  like  50  percent.  This  is  the 
absolute  limit,  it  probably  would  be  less  than  that. 

But  there  are  certain  accommodations  which  they  can  extend,  not  as  a  money¬ 
making  proposition  but  in  order  to  enable  them  to  work  in  a  practical  manner 
especially  in  communities  where  they  have  good  organization  without  the  small 
amount  of  outside  business. 

So  it  was  clearly  envisioned  by  Congress  in  1935  that  there  was 
going  to  be  some  nonfarm,  nonmember  business  hauled  by  farmer 
cooperatives.  .  C 

This  position  was  accepted  by  the  Interstate  Commerce  Commis¬ 
sion  in  1940  in  its  Rule  No.  91,  that  the  Bureau  of  Motor  Carriers 
issued,  an  administrative  ruling  for  benefit  of  its  field  people,  during 
the  course  of  which  they  described  the  application  of  the  exemption, 
which  is  203(b)(5). 

They  say: 

The  business — talking  about  the  business  of  the  cooperatives — must  be  pri¬ 
marily  that  of  farmers  acting  together  in  marketing  farm  products  and/or  furnish¬ 
ing  farm  supplies  and  business  service. 

In  1940  there  was  no  question  about  the  fact  that  there  was  an 
exemption  which  applied  to  transportation  by  cooperatives. 

In  1945  the  Eighth  Circuit  Court  of  Appeals  decided  the  Jamestown 
case. 

I  am  saying  this,  Senator,  because  the  Northwest  case  is  not  new. 

It  does  not  present  any  new  doctrine  of  law.  It  is  an  extension  and  a 
statement  of  what  was  contained  in  the  legislation  since  1935.  The 
only  thing  that  is  new  is  the  hue  and  cry  of  the  regulated  carriers  now 
in  an  attempt  to  eliminate  one  small  area  of  unregulated  transporta¬ 
tion  that  is  made  same  manner  in  which  they  object  to  any  application 
that,  is  made  for  certificate  of  convenience  and  necessity  by  a  person  ^ 
contemplating  going  into  the  transportation  business. 

The  Eighth  Circuit  Court  of  Appeals  said  in  the  Jamestown  case  that 
a  cooperative,  a  farmer  cooperative,  could  handle  business  for  non¬ 
members  that  was  reasonable  and  necessaiy  to  the  effectuation  of  its 
primary  purpose. 

Then  in  1960 — 

Senator  Pearson.  What  were  the  facts  as  to  the  transportation, 
as  to  the  type  of  material  and  distances  involved  in  that  Jamestown 
case? 

Mr.  Carlsen.  The  Jamestown  case,  Senator,  concerned  hauling  by 
cooperatives  of — I  think  all  the  members  were  retail  cooperatives. 
And  so  the  commodities  that  would  be  hauled  would  be  things  that 
would  be  sold  in  a  cooperative  store. 

The  question  was  that  some  people  purchased — some  nonfarm 
people  purchased — items  from  these  cooperative  stores.  So  that  the 
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question  there  was  whether  or  not  the  hauling  to  the  cooperative  of 
goods  which  might  subsequently  be  bought  by  a  nonfarmer,  nonmem¬ 
ber,  could  be  done  by  the  cooperative. 

Senator  Pearson.  Isn’t  that  substantially  different  from  the 
Northwest  case? 

Mr.  Carlsen.  No;  I  don’t  think  so,  because  the  court  in  that 
situation  was  concerned  with  the  question  of  whether  or  what  non- 
member,  nonfarm  business  a  cooperative  could  do.  I  think  it  is 
precisely  what  the  situation  was  in  the  Northwest  case. 

Senator  Pearson.  Maybe  I  don’t  understand.  I  distinguish  it 
because  of  the  substantially  different  types  of  material  that  were 
hauled.  Do  you  recall  what  the  distances  were  that  were  involved  in 
the  Jamestown  case? 

Mr.  Carlsen.  No.  I  don’t  think  that  is  part  of  the  court  record. 

I  really  don’t  see  why  that  would  affect  the  situation  either, 
because - 

Senator  Pearson.  Let  me  tell  you  why  I  ask  the  question.  When 
I  was  chatting  with  the  counsel  just  a  moment  ago,  he  made  the  com¬ 
ment  that  the  situation  between  1935  and  1966  or  1965,  whenever  the 
Northwest  case  was,  is  substantially  different.  Jn  1935  there  really 
wasn’t  the  transportation  problem.  It  was  a  farm-to-market,  short- 
haul  type  of  operation  as  distinguished  from  a  transcontinental 
operation  as  of  today. 

Mr.  Carlsen.  Well,  certainly  the  times  are  different,  and  farmers 
are  involved  in  further  distant  markets.  I  think  as  far  as  the  question 
of  law  is  concerned,  and  the  farmers’  ability  to  partake  in  their  own 
share  of  what  should  be  their  share  of  the  economy,  that  what  exemp¬ 
tion  they  had  30  years  ago  should  enable  them  to  partake  to  the  same 
extent  that  they  were  doing  earlier. 

The  court  was  not  concerned  here  about  distances.  I  don’t  think 
the  court  in  the  Northwest  case  was  concerned  about  distances. 
What  is  was  concerned  about  was  whether  or  not  they  were  able  to 
effectively  effectuate  the  purposes  of  the  Agricultural  Marketing 
Act  by  the  use  of  this  exemption. 

Senator  Pearson.  You  will  excuse  me  for  the  interruption.  Please 
go  ahead. 

Mr.  Carlsen.  Now,  I  think  that  what  is  facing  the  subcommittee 
with  S.  752  is  a  policy  decision,  and  that  is  whether  or  not  Congress 
is  going  to  legislate  a  higher  value  for  regulated  transportation  than 
it  is  for  agriculture. 

Now,  I  don’t  think  that  the  situation  has  changed  appreciably  with 
regard  to  this  exemption  since  the  legislation  was  first  enacted.  I 
think  that  the  adoption  of  S.  752  would  be  a  reversal  of  a  policy  posi¬ 
tion  that  has  been  held  throughout  the  years  and  that  the  burden  for 
causing  such  a  reversal  should  rest  on  that  segment  of  the  economy 
that  chooses  now  to  deny  this  exemption  to  agricultural  cooperatives. 

And  I  am  not  aware  of  any  conditions  that  exist  either  economically 
or  with  regard  to  relative  policy  values  that  would  justify  the  elimina¬ 
tion  of  the  exemption  now. 

I  submit  that  the  adoption  of  S.  752  would  eliminate  the  exemption. 
It  certainly  would  as  far  as  Northwest  is  concerned. 

Senator  Lausche.  It  would  eliminate  the  exemption  as  defined  by 
the  court  in  the  Northwest  case?  Or  would  it  eliminate  the  exemption  as 
it  was  understood  to  be  by  the  Commission  up  until  the  Northwest 
case  was  decided? 
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Mr.  Carlsen.  Well,  it  would  eliminate  the  exemption  as  far  as  the 
Northwest  case  was  concerned.  It  would  eliminate  the  exemption  as 
far  as  what  the  Interstate  Commerce  Commission  apparently  thought 
until  it  decided  the  Machinery  Haulers  case  in  1961.  Certainly  what  it 
thought  in  1940. 

Now,  apparently  it  would  conform  to  the  manner  in  which  the 
Commission  was  trying  to  change  the  law  by  administrative  decision 
prior  to  the  time  of  the  Northwest  case. 

Senator  Lausche.  Well,  the  Northwest  case  started  by  the  Commis¬ 
sion  going  into  court  and  procuring  an  injunction  against  the  coopera¬ 
tive  on  the  grounds  that  the  cooperative  was  exercising  functions  not 
allowed  by  law.  Is  that  correct? 

Mr.  Carlsen.  That  is  correct. 

Senator  Lausche.  The  Commission  relied  upon  the  provision  in 
the  Agricultural  Marketing  Act  that  a  cooperative  association  shall 
not  deal  in  farm  products,  farm  supplies,  and  farm  business  services 
with  or  for  nonmembers.  Is  that  correct? 

Mr.  Carlsen.  That  is  correct. 

Senator  Lausche.  The  Commission  asked  for  the  injunction  claim¬ 
ing  that  the  cooperative  was  violating  the  law.  The  trial  court  granted 
injunctive  relief.  Is  that  correct? 

Mr.  Carlsen.  That  is  correct. 

Senator  Lausche.  Now,  then,  that  would  mean  that  the  Commis¬ 
sion’s  position  was  that  the  cooperative  did  not  have  the  right  to 
haul  for  nonmembers. 

Mr.  Carlsen.  Nonfarm  products  for  nonmembers. 

Senator  Lausche.  All  right. 

Well,  was  or  was  not  that  the  judgment  of  the  Commission  through¬ 
out  the  years  since  the  time  the  initial  bill  w  as  adopted  granting  the 
exemption  to  cooperatives? 

Mr.  Carlsen.  Well,  that  was  not  my  understanding,  Senator, 
because  of  this  ruling  No.  91  which  was  issued  by  the  Bureau  of  Motor 
Carriers  in  1940  w  here  they  state,  in  explaining  the  application  of  the 
exemption: 

The  business  must  be  primarily  that  of  farmers  acting  together  in  marketing  farm 
products  and/or  furnishing  farm  supplies  and  business  service. 

which  is  exactly  the  interpretation  of  the  legislation  that  the  court 
of  appeals  in  the  Northwest - 

Senator  Lausche.  Well,  I  haven’t  studied  it  out.  When  did  the 
Commission  change  its  view'? 

Mr.  Carlsen.  To  my  knowledge,  in  1961  when  it  decided — I  think 
that  was  the  date  it  decided  the  Machinery  Haulers  case,  which  con¬ 
cerned  a  cooperative  that  was  not  a  bona  fide  cooperative. 

And  the  decision  went  off  on  this  basis — that  it  was  not  a  bona  fide 
cooperative. 

However,  in  the  course  of  the  opinion  the  Commission  also  stated 
gratuitously  its  four  requirements,  which  included  this — the  four  of 
them  are  set  out,  incidentally,  in  Mr.  Tucker’s  testimony,  and  they 
included  one  that  it  may  not  perform  transportation  services  func¬ 
tionally  unrelated  to  its  members’  farming  activities. 

Now,  to  my  knoAvledge,  this  is  the  first  time  that  the  Commission 
began  construing  the  exemption  in  the  manner  in  which  it  attempted 
to  construe  it  in  the  Northwest  case. 
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And  the  reason  is  a  good  one.  Because  in  the  Jamestown  case  the 
court  had  held  in  another  manner. 

Senator  Lausche.  Now,  this  question:  What  reason  would  you  give 
for  the  Congress  declaring  one  segment  of  the  business  economy,  to  be 
exetnpt  from  the  general  principle  declared  in  the  National  Trans¬ 
portation  Policy  about  the  need  for  regulation  so  as  to  insure  the 
nonexistence  of  cutthroat  competition  and  the  nonexistence  of  the 
charging  of  excessive  rates? 

Mr.  Carlsen.  Well,  the  reason  is  the  effectuation  of  the  purpose 
provisions  of  the  Agricultural  Marketing  Act,  to  provide  an  efficient, 
prompt,  and  economic  distribution  of  farm  produce  arid  farm  products. 

And  in  order  to  provide  that  kind  of  service,  the  court  found  in  the 
Northwest  case  that  at  least  on  that  fact  situation — which  was, 
incidentally,  a  stipulated  one  by  the  Commission — that  on  that  fact 
situation  that  cooperative  could  not  perform  those  kinds  of  services 
without  incidentally  hauling  some  nonfarm,  nonmember  business. 

Senator  Lausche.  Proceed. 

Mr.  Carlsen.  The  Interstate  Commerce  Commission  came  in  and. 
investigated  the  activities  of  Northwest,  reviewed  its  books  and 
records,  and  then  disputed  the  right  of  Northwest  to  backhaul  non- 
agricxdtural  commodities. 

In  this  connection,  because  I  can  speak  of  only  what  I  know  from  a 
specific  situation  that  I  have  seen  happen,  there  is  no  problem  with  the 
Interstate  Commerce  Commission  coming  into  a  cooperative  and 
determining  from  an  examination  of  its  books  and  records  whether  or 
not  it  is  a  bona  fide  cooperative. 

We  have  heard  testimony  here  that  the  ICC  somehow  can’t  do  it. 
The  Commission  does  it.  And  I  am  not  going  to  infer,  by  the  fact  that 
it  does  it,  it  is  thereby  doing  something  illegal. 

It  never  occurred  to\is  that  they  didn’t  have  the  authority  to  do  this. 

Northwest  is  regulated  by  the  Interstate  Commerce  Commission 
in  all  areas  except  that  of  economic  certification.  We  are  subject  to 
all  the  safety  standards,  all  of  the  hour  requirements,  physical  examina¬ 
tions  for  drivers,  the  whole  bit  except  economic  certification. 

So  we  are  no  stranger  to  the  ICC.  They  are  in.  They  look  at  the 
records. 

There  was  certainly  no  problem  in  the  Northwest  case  of  their 
finding  the  information  upon  which  the  litigation  was  subsequently 
based. 

And  I  bring  that  out  only  because  I  do  not  see  this  problem  develop¬ 
ing  in  the  field  as  people  have  been  concerned  about  here,  and  that 
is  that  somehow  the  Interstate  Commerce  Commission  lacks  the 
ability  to  do  this  sort  of  thing. 

And  as  far  as — - — - 

Senator  Lausche.  You  do  know  that  the  individuals  in  charge  of 
maintaining  compliance  with  the  law  have  appeared  before  this 
committee  stating  that  their  efforts  were  most  difficult  and  that 
they  needed  supplemental  legislation  so  as  to  facilitate  the  perform¬ 
ance  of  their  functions. 

Mr.  Carlsen.  1  have  heard  that  testimony,  Senator,  and  it 
doesn’t  jibe  with  what  I  know  of  that  goes  on  by  then  field  officers. 

Senator  Lausche.  Why  do  you  think  those  men  would  have  come 
here  and  urged  that  we  adopt  legislation  giving  them  the  implements 
with  which  to  do  their  job  efficiently  if  they  did  not  believe  that  there 
were  impediments  in  their  way  under  existing  practices  and  laws? 
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Mr.  Carlsen.  Well,  I  certainly  cannot  believe  anything  other  than 
that  they  believed  that  they  do  have  impediments  in  the  enforcement 
of  the  law. 

My  only  point  is  that  in  the  one  situation  I  know  of  there  weren’t 
any  impediments  that  I  know  of. 

From  the  time  they  started  their  investigation  until  the  time 
certiorari  was  denied  by  the  Supreme  Court,  less  than  2  years  had 
elapsed  in  the  Northwest  case. 

Senator  Lausche.  All  right.  You  may  proceed. 

Senator  Pearson.  Mr.  Chairman,  the  previous  witness  stated  that 
there  are  8,600  to  9,300  farm  cooperatives  in  the  United  States. 

Would  you  agree  with  that  general  figure? 

Mr.  Carlsen.  Senator,  I  am  no  expert  on  cooperatives.  I  know 
about  one.  I  have  heard  that  figure  used,  but  I  don’t  know. 

The  courts  have  held  in  the  Northwest  case  that  Northwest  could 
engage  in  nonmember,  nonagricultural  business  so  long  as  this  busi¬ 
ness  was  incidental  to  and  necessary  for  the  effectuation  of  its  primary 
function. 

Now,  there  has  been  a  lot  of  talk  about  percentages,  a  lot  of  pub¬ 
lished  statements  to  the  effect  that  this  opinion  justifies  the  unre¬ 
stricted  entry  of  a  co-op  into  the  general  transportation  business  so> 
long  as  it  restricts  its  activities  to  50  percent  of  the  total  volume  of  its 
business. 

Now,  the  court  in  the  Northwest  case  did  not  say  that.  It  held  that 
it  can  do  that  which  is  reasonably  necessary  to  implement  the  pro¬ 
visions  of  the  Agricultural  Marketing  Act,  to  fulfill  its  primary  pur¬ 
pose,  which  is  serving  the  members  of  the  cooperative. 

The  claims  I  think  of  what  this  decision  does  hold — that  is,  that 
a  co-op  can  haul  up  to  50  percent — I  think  have  probably  done  a  lot 
to  encourage  the  entry  of  illegal  cooperatives  into  the  transportation 
business  in  order  to  take  advantage  of  this  exemption. 

I  think  former  Chairman  Bush  of  the  Interstate  Commerce  Com¬ 
mission  made  a  statement  to  the  effect  that  this  constituted  the  entry 
of  co-ops  into  the  general  transportation  business.  The  regulated 
carriers  in  their  publications  concerning  this  decision  have  made  the 
same  statement.  And  certainly  that  is  not  what  the  court  held. 

On  the  basis  of  the  court’s  test,  you  may  have  a  situation  where 
3  percent  would  constitute  more  than  what  was  reasonably  necessary 
for  their  primary  purpose.  In  another  situation  you  might  have  one 
where  25  percent  wasn’t  too  much. 

But  I  think,  as  near  as  judicial  tests  can  be,  this  is  a  fairly  clear  one 
in  this  decision  here,  and  I  think  that  it  can  be  applied  to  specific 
factual  situations  and  a  determination  fairly  easily  made. 

Senator  Lausche.  Do  you  interpret  the  decision  in  the  Northwest 
case  to  mean  that  the  limit  of  income  of  the  cooperative  cannot 
exceed  50  percent  of  the  services  rendered  to  nonmembers,  but 
the  true  test  being  that  the  income  derived  from  nonmembers  is  in  an 
amount  necessary  to  carry  into  effect  the  principal  objectives  of  the 
cooperative  as  authorized  by  the  initial  law? 

Mr.  Carlsen.  Well,  I  think  both.  It  can - 

Senator  Lausche.  Well - 

Mr.  Carlsen.  But  the  former  would  be  a  maximum.  But  I  think 
that  really  the  court  was  talking  about  your  latter  explanation. 
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Senator  Lausche.  All  right.  I  thought  you  said  that-  in  each  case 
you  had  to  look  to  see  how  much  income  is  necessary  from  nonmembers 
in  order  to  enable  the  execution  of  the  principal  objective  of  the 
cooperative. 

Mr.  Carlsen.  Well,  it  is  not  exactly  on  an  income  basis,  Senator, 
although  maybe  that  is  a  good  interpretation.  But  I  interpreted  it 
more  about  proper  utilization  of  equipment  with  a  consequent  income 
that  would  be  sufficient  to  insure  that  the  cooperative  could  continue 
furnishing  a  prompt  and  efficient  service  to  its  members. 

Senator  Lausche.  Well,  I  don’t  see  how  your  statement  differs  from 
mine. 

Mr.  Carlsen.  No;  that  is  what  I  say.  I - 

Senator  Lausche.  This  is  what  1  have  in  mind.  I  taught  the  sub¬ 
ject  of  agency,  and  in  that  subject  one  of  the  chapters  was  devoted 
to  the  delegation  of  powers.  What  powers  does  an  agent  have?  And 
the  first  “A”  was  those  powers  expressly  granted  to  him,  those  powers 
that  are  necessary  to  carry  the  expressly  delegated  powers  into  effect. 

Now,  the  parallel  exists  in  this  Northwest  case.  That  is,  the  court 
said  there  were  powers  delegated  to  the  cooperatives  and  those  imolied 
powers  necessary  to  carry  the  expressed  powers  into  effect. 

Now,  that  is  my  analysis. 

Mr.  Carlsen.  I  think  that  is  right. 

Senator  Lausche.  All  right.  You  may  proceed. 

Senator  Pearson.  Is  it  your  position  really  that  the  Northwest  case 
didn’t  change  anything? 

Mr.  Carlsen.  That  is  my  position  exactly,  sir. 

Senator  Pearson.  Well,  now - 

Mr.  Carlsen.  Well,  I  say  didn’t  change - 

Senator  Pearson.  I  think  a  lot  of  people  would  disagree  with  you. 
Well,  you  don’t  know  about  general  practices  in  co-ops.  But  I  would 
say  just  on  the  basis  of  this  testimony  these  last  few  days  that  from 
a  lawyer’s  standpoint  and  a  legal  position  that  you  might  be  abso¬ 
lutely  right,  the  Northwest  case  didn’t  change  anything  from  1935,  but 
it  would  be  my  view  that  the  co-ops  generally  throughout  the  country 
thought  it  was  a  lot  different. 

Mr.  Carlsen.  Well,  let  me  revise  that.  I  don’t  think  it  has  changed 
anything  as  far  as  the  expression  of  the  law  was  concerned,  as  far  as 
the  interpretation  of  203(b)(5). 

Senator  Pearson.  But  it  gave  great  clarity  as  far  as  operation  is 
concerned? 

Mr.  Carlsen.  Well,  it  certainly  did  spell  it  out  to  the  extent  that 
it  had  not  been  spelled  out  before. 

Now,  where  the  change  came  in  was  the  great  hue  and  cry  that  was 
raised  as  a  result  of  the  case.  And,  as  I  said,  I  think  probably  this  did 
contribute  to  the  entry  of  people  into  the  general  transportation  busi¬ 
ness  under  the  guise  of  the  co-op  exemption,  and  I  know  this  only 
because  of  ICC  cases  that  I  have  seen  and  from  hearing  testimony 

here.  _  . 

Now,  one  other  point  that  I  would  like  to  add,  Mr.  Chairman. 

I  doubt  if  Northwest  Agricultural  Cooperative  Association  would 
ever  have  been  organized  if  the  farmers  around  Ontario,  Oreg.,  could 
have  gotten  a  common  carrier  to  come  in  and  give  them  prompt, 
efficient  service.  I  doubt  if  it  would  have  ever  been  organized  if  the 
potato  farmers  on  Malheur  Butte  could  have  gotten  their  potatoes 
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hauled  from  Malheur  Butte  to  the  processing  plant  at  Ontario  by  a 
common  carrier. 

It  would  not  have  been  organized  if  a  farmer  individually  could 
have  afforded  to  buy  the  complex  and  expensive  equipment  that  it  is 
now  necessary  to  use  on  a  farm  or  in  connection  with  the  transporta¬ 
tion  of  his  goods  in  order  to  compete  in  the  agricultural  economy. 

1  don’t  care  what  the  statements  are  with  regard  to  a  nationwide 
transportation  system.  There  is  no  question  that  in  the  rural,  sparsely 
populated  areas  of  our  country  the  access  to  common  carriage  is  not 
what  you  would  think  it  would  be  from  the  statements  of  the  regulated 
carriers. 

The  cooperative  in  this  area  serves  a  real  need.  And  if  it  were  not  for 
the  cooperative  in  some  of  these  areas,  it  would  make  it  very  difficult 
for  the  farmer  to  distribute  his  products. 

Now,  the  Northwest  case  is  a  good  example,  because  the  court  found 
on  uncontradicted  evidence  that  in  that  case  Northwest  could  not 
continue  to  provide  this  service  for  its  members  in  southwestern 
Idaho  and  in  eastern  Oregon  unless  it  had  this  nonmember  business 
and  the  utilization  of  its  equipment  on  backhauls. 

It  appals  me  when  a  witness  testifies  that  this  exemption  does  not 
appear  to  serve  any  segment  of  the  Nation  or  to  provide  any  real 
benefit  to  any  of  the  communities.  Because  it  does  help  the  farmers. 
And  to  the  extent  that  it  helps  the  farmers  and  effectuates  the  purpose 
provisions  of  the  Agricultural  Marketing  Act,  it  helps  the  whole 
Nation. 

And  I  don’t  think  that  conditions  have  occurred  or  exist  now  that 
have  changed  the  situation  appreciably  from  the  time  that  those 
purposes  of  the  AMA  were  adopted.  Certainly  it  hasn’t  occurred  in 
the  common  carrier  industry. 

Here  is  a  report  put  out  by  the  ATA  last  year  for  the  full  year  of 
1966,  in  which  it  stated: 

The  tonnage  of  inter-city  freight  transported  by  trucks  during  1966  was  up  7 
per  cent  compared  with  1965  and  up  17.1  per  cent  from  the  1964  level. 

Now,  even  more  relevant  to  the  problem  that  is  before  this  subcom¬ 
mittee  is  this  statement: 

Tonnage  increases  over  1965  were  reported  by  carriers  in  nine  of  the  major 
commodity  classes.  Carriers  of  household  goods  reflected  the  largest  percentage 
increase  with  tonnage  up  13.9  per  cent.  Carriers  of  building  materials  were  up 
7.6  per  cent,  while  the  carriers  of  heavy  machinery  increased  7.4  per  cent. 

Increases  in  tonnage  were  also  reported  by  carriers  of  agricultural  commodities, 
refrigerated  solids,  refrigerated  liquids,  and  all  other  inter-city  classes. 

There  is  not  an  economic  reason  for  the  removal  of  this  exemption. 
There  may  be  an  enforcement  reason,  but  I  can’t  believe  that  if  the 
same  energy  that  has  been  expended  on  the  attempt  to  remove  the 
exemption  was  expended  on  an  administrative  determination  of  a 
test  to  be  applied  to  agricultural  cooperatives  and  a  vigorous  effort 
made  to  control  those  who  are  obviously  using  the  exemption  in  order 
to  enter  the  transportation  industry  that  Ave  Avould  have  an  enforce¬ 
ment  problem  to  the  degree  that  we  apparently  haiTe  it. 

Unless  you  have  some  questions,  gentlemen,  that  concludes  my 
testimony. 

Mr.  Sender.  In  what  year,  Mr.  Carlsen,  was  Nortlrwest  formed? 

Mr.  Carlsen.  It  wras  formed  in  1963. 

Mr.  Sender.  And  what  was  the  primary  purpose  in  1963  for  the 
formation  of  Northwest? 
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Air.  Carlsen.  It  was  to  provide  transportation  services  for  its 
members. 

Mr.  Sender.  Is  it  solely  in  the  transportation  business  then? 

Mr.  Carlsen.  Well,  at  the  time  of  the  case  it  was.  It  now  also  is 
engaged  in  custom  farming  for  members  to  the  extent  that  like  for 
harvesting  time  and  planting  time  where  you  need  special  heavy 
equipment  the  co-op  now  has  this  and  performs  this  function  also. 

Air.  Sender.  When  did  Northwest  begin  hauling  nonfarm  commodi 
ties  for  nonmembers? 

Mr.  Carlsen.  From  the  time  it  was  organized. 

Mr.  Sender.  Has  the  percentage  of  transportation  revenues  from 
nonfarm  commodities  being  hauled  for  nonmembers  increased  since 
the  court  decision? 

Air.  Carlsen.  No. 

Senator  Pearson.  What  is  that  percentage? 

Air.  Carlsen.  It  is  about  16  to  18  percent. 

Incidentally,  people  have  talked  about  the  fact  that  only  a  4-month 
period  was  involved  in  the  factual  situation  contained  in  the  Northwest 
case.  The  reason  for  that  is  that  as  soon  as  Northwest  was  organized 
the  interstate  Commerce  Commission  came  in  and  made  its  investi¬ 
gation.  So  that  at  the  time  this  case  was  filed  there  were  a  few  more 
months  available,  but  there  wasn’t  a  whole  year  of  operations  available 
in  order  to  use  as  a  test  period,  so  the  enforcement  was  at  least  in  this 
case  pretty  prompt. 

Senator  Pearson.  Did  ICC  come  in  on  a  complaint  or  on  its  own 
volition? 

Air.  Carlsen.  I  am  not  sure.  They  came  in  right  when  the  Cache 
Valley  examiner’s  report  came  out,  and  at  that  time  they  were  con¬ 
cerned  about,  all  cooperatives.  And  I  am  not  certain  whether  this  was 
on  a  complaint  or  on  its  own. 

Air.  Sender.  One  last  question. 

Reference  was  made  by  a  witness  earlier  today,  Air.  Breithaupt, 
about  a  backhaul  from  the  east  coast  to  Oregon  and  Idaho. 

Is  it  correct  that  Northwest  transports  agricultural  products  or  the 
products  of  its  members  to  the  east  coast  from  Oregon  and  Idaho  by 
truck? 

Mr.  Carlsen.  I  don’t  recall  clearly  the  east  coast.  I  know  to  the 
Midwest.  I  have  kind  of  forgotten  those  specific  facts  in  it.  But  if  that 
was  in  the  decision,  then  they  certainly  did. 

Mr.  Sender.  The  reference  was  to  hardware  from  New  Jersey  to 
Oregon. 

Mr.  Carlsen.  If  it  was  in  the  case,  that  is  the  fact. 

Senator  Lausche.  Were  you  counsel  for  the  members  when  the 
Northwest  Co-op  was  organized? 

Air.  Carlsen.  Yes,  sir. 

Senator  Lausche.  You  tried  the  lawsuit? 

Mr.  Carlsen.  Yes,  sir. 

Senator  Lausche.  Did  you  at  that  time  advise  them  that  the 
interpretation  of  the  ICC  of  the  law  was  unsound - - 

Air.  Carlsen.  I  told  them - 

Senator  Lausche  (continuing).  And  that  under  the  law  they  did 
have  the  right  to  haul - 

Air.  Carlsen.  Yes,  sir,  I  told  them  the  interpretation  was  wrong. 

Senator  Lausche.  1  have  nothing  further.  Thank  you  very  much. 
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The  next  witness  is  G.  L.  Swenson,  traffic  manager,  Farmers  Union 
Central  Exchange. 

Mr.  Swenson,  your  statement  will  be  fully  printed  in  the  record. 
Do  you  think  you  can  highlight  what  message  you  want  to  deliver 
without  reading  the  statement?  If  you  can,  we  would  appreciate  it. 

STATEMENT  OF  G.  L.  SWENSON,  GENERAL  TRAFFIC  MANAGER, 
FARMERS  UNION,  CENTRAL  EXCHANGE,  INC.,  ST.  PAUL,  MINN. 

Mr.  Swenson.  I  think  I  can.  I  might  just  kind  of  go  from  para¬ 
graph  to  paragraph. 

(The  prepared  statement  of  Mr.  Swenson  follows:) 

Statement  of  Farmers  Union  Central  Exchange,  Inc.,  and  Nine  Co¬ 
operative  Trucking  Associations 

I 

My  name  is  G.  L.  Swenson.  I  am  a  resident  of  St.  Paul,  Minnesota,  and  a  full 
time  employee  of  the  Farmers  Union  Central  Exchange,  Inc.  I  hold  the  position 
of  General  Traffic  Manager  and  have  held  that  position  since  January,  1942. 
I  am  also  a  Registered  Practitioner  and  permitted  to  practice  before  the  Inter¬ 
state  Commerce  Commission. 

In  addition  to  being  responsible  for  all  transportation  arrangements  for  Farmers 
Union  Central  Exchange,  Inc.,  I  am  also  available  for  professional  trnasportation 
services  to  the  Member  Cooperative  Associations  which  make  up  the  ownership 
of  the  Farmers  Union  Central  Exchange,  Inc.  I  also  represent  and  act  as  advisor 
and  Counselor  to  the  Cooperative  Trucking  Associations  as  set  forth  in  Section 
III  of  this  statement. 

II 

The  Farmers  Union  Central  Exchange,  Inc.,  hereinafter  referred  to  as  Farmers 
Union,  is  a  Minnesota  Corporation  with  offices  at  1185  North  Concord  Street, 
South  St.  Paul,  Minnesota;  mailing  address:  Box  G,  St.  Paul,  Minnesota. 

Farmers  Union  is  a  Regional  Wholesale  Supply  Cooperative  owned  by  850 
Farmer  Cooperatives  who,  in  turn,  are  owned  by  approximately  350,000  farm 
families  located  in  the  States  of  Wisconsin,  Minnesota,  North  Dakota,  South 
Dakota,  Montana,  Wyoming,  Idaho  and  Washington. 

Farmers  Union,  as  a  Farm  Supply  Cooperative  in  behalf  of  its  Owner-Patrons, 
procures  farm  supplies  which,  briefly  summarized,  consist  of  Petroleum  Products, 
i.e.  Gasoline,  Fuel  Oil,  L.P.  Gas,  Lubricating  Oils  and  Greases;  Feed,  Seed  and 
Fertilizers;  Farm  Equipment  consisting  of  fuel  storage  tanks,  L.P.  Gas  Cylinders 
and  storage  tanks,  grain  bins  and  grain  dryers,  tires  and  batteries  for  farm  trucks, 
milking  machines,  milk  coolers,  baler  and  binder  twine,  and  other  items  used  by 
farmers. 

In  the  procurement  and  distribution  of  farm  supplies  for  its  Owner-Patrons, 
Farmers  Union  utilizes  all  modes  of  transportation  which  include  Railroads, 
Pipelines,  Ocean  and  Inland  Waterways  and  Common  Carrier  regular  and 
irregular  route  truck  lines.  Farmers  Union  does  not  directly  own  or  operate 
over-the-road  truck  equipment  in  the  distribution  of  farm  supplies,  but  a  part  of 
the  transportation  is  performed  by  individual  Member  Associations  operating 
as  private  carriers  hauling  their  own  merchandise,  also  groups  of  Member  Associ¬ 
ations  operating  collectively  as  Farmer  Cooperative  Trucking  Associations 
qualifying  as  exempt  from  regulation  (except  as  to  safety  regulations)  under 
Part  II  Sections  203(b)(5)  of  the  Interstate  Commerce  Act. 

Ill 

Nine  Cooperative  Trucking  Associations 

Cooperative  Service,  Incorporated,  Coeur  d’Alene,  Idaho;  Farmers  Union 
Transport  Association,  Mandan,  N.  Dak.;  Farmers  Union  Federated  Cooperative 
Shipping  Association,  Minot,  N.  Dak.;  Jamestown  Farmers  Union  Federated 
Cooperative  Transportation  Association,  Jamestown,  N.  Dak.,  P.O.  Sheyenne, 
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N.  Dak.;  Farmers  Union  Transportation  Association  of  Sidney,  Mont.,  Sidney, 
Mont.;  Farmers  Union  Cooperative  Transport  Association,  Stetsonville,  Wis.; 
The  Neillsville  Cooperative  Transport  Association,  Neillsville,  Wis.;  Northern 
Cooperatives,  Inc.,  Wadena,  Minn.1;  Wisconsin  Co-Op  Association,  Deerfield,  Wis. 

The  nine  Cooperative  Trucking  Associations  have  been  in  operation  for  the  past 
(more  or  less)  twenty-five  years.  Some  of  them  were  organized  primarily  to  haul 
livestock  to  the  South  St.  Paul  Market  (Northern  Cooperatives  was  organized 
primarily  to  haul  butter,  eggs  and  poultry  for  Member  Cooperative  Creameries) 
but  are  now  also  engaged  in  hauling  farm  supplies  to  their  Member  Associations. 

Collectively  they  are  owned  by  657  Member  Associations  who,  in  turn,  represent 
approximately  263,000  farm  families.  In  the  past  fiscal  year  they  performed  trans¬ 
portation  services  in  terms  of  dollar  revenue  for  a  total  of  $3,047,894.00.  All  nine 
companies  qualify  as  Exempt  Carriers  under  Section  203(b)(5)  of  the  Interstate 
Commerce  Act.  They  were  all  organized  for  and  fufilll  a  need  in  transporting  farm 
products  to  market  and  farm  supplies  to  their  Member  Associations  (and  owner 
patrons)  all  for  the  purpose  of  reducing  transportation  costs  and,  thereby,  creating 
additional  income  to  the  ultimate  owners— the  farm  families. 

All  of  the  “nine”  have  operated  very  closely  with  the  district  offices  of  the 
Bureau  of  Motor  Carriers  (I.C.C.).  In  regards  to  nonmember  business  they  have 
sacrificed  tonnage  revenue  and  reduced  net  income  in  order  to  comply  with  the 
I.C.C.  doctrine  that  in  substance  says  that  any  shipment  hauled  by  an  exempt 
(Sec.  203(b)(5))  carrier  must  originate  or  terminate  with  a  bona  fide  Cooperative 
qualifying  under  the  Agricultural  Marketing  Act.  The  case  in  question  was  the 
Machinery  Haulers  Association  vs.  Agricultural  Commodity  Service,  86  M.C.C.  5. 

The  United  States  Court  of  Appeals,  Ninth  Circuit  in;  Northwest  Agricultural 
Cooperative  Association  vs.  Interstate  Commerce  Commission,  350  F.  2d  252, 
(Cert.  Denied  382  U.S.  1011)  established  the  guidelines  for  nonmember  business 
under  existing  law.  Notwithstanding  this  decision,  because  of  pending  legislation 
Farmers  Union  and  the  nine  Cooperative  Trucking  Associations  have  elected  to 
confine  their  operations  to  the  guidelines  of  the  Interstate  Commerce  Commission 
even  though  there  is  a  sacrifice  of  tonnage  and  revenue  that  would  contribute  to 
reduced  operating  costs  and  net  income  to  ultimate  owners — the  farmer  patrons. 

IV 


S.  752 — Farmers  Union  Position  and  that  of  the  Nine  Cooperative  Trucking 
Associations. 


Proposed  Legislation 


“But  in  transportation  for  nonmembers  for  compensation,  only  when  those 
vehicles  are  being  used  in  the  transportation  of  farm  products,  farm  supplies,  or 
other  farm  related  traffic.” 

Farmers  Un  on  and  the  nine  Cooperative  Trucking  Associations  are  opposed  to 
the  enactment  of  S.  752  because  for  all  practical  purposes  it  closes  the  door  to 
nonmember  business  and  for  all  practical  purposes  enacts  into  law  what  was  ex¬ 
pressed  by  the  Interstate  Commerce  Commission  in  the  Machinery  Haulers — 
Agricultural  Commodity  Service,  86  M.C.C.  5 — “that  all  shipments  must  orig¬ 
inate  or  terminate  with  a  bona  fide  Agricultural  Cooperative.”  In  effect  the  bill 
says  there  shall  be  no  nonmember  business.  We  are  opposed  to  this  bill  because  it 
is  contrary  to  the  interpretation  of  the  exemption  as  set  forth  by  the  Ninth  Circuit 
Court  of  Appeals  in  Northwest  Case;  namely,  that  a  Cooperative  Association  qual¬ 
ified  under  the  Agricultural  Marketing  Act  of  1929,  as  amended,  can  transport 
nonfarm  related  property  to  the  extent  “incidental  to  and  necessary  for”  the  per¬ 
formance  of  its  specifically  authorized  Agricultural  business  activities. 

A  reasonable  amount  of  nonmember,  nonfarm  related  tonnage  traffic  is  neces¬ 
sary  if  the  Farmer  Cooperative  Transportation  Associations  are  going  to  achieve 
their  objective  in  reducing  transportation  costs  to  their  Member  Associations. 
There  are  seasons  of  the  year  when  livestock  is  moving  heavy  to  market  and  in 
excess  of  farm  supplies  in  return  loads  which  would  cause  empty  trucks  on  return 
haul.  Or,  conversely,  there  are  seasons  when  farm  supplies  are  moving  heavy  and 
trucks  would  have  to  move  empty  one  way  to  pick  up  the  farm  supplies. 

Northern  Cooperatives,  Wadena,  Minnesota,  (one  of  the  nine)  operates  trucks 
as  a  necessary  part  of  its  marketing  of  farm  products  together  with  the  trans¬ 
portation  of  farm  supplies. 

i  Northern  Cooperatives  differs  from  the  other  eight  in  that  it  is  a  combination  of  a  Dairy-Farrn  Produce 
Marketing-Farm  Supply  and  Transportation  Cooperative  qualifying  under  the  Agricultural  Marketing 
Act  as  well  as  Sec.  203  (b)(5)  of  the  I.C.C.  Act. 
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Butter  is  hauled  to  such  markets  as  St.  Paul- Minneapolis,  Chicago  and  would 
be  hauled  to  New  York  in  lieu  of  Rail  for  better  service  if  return  loads  could  be 
obtained. 

Frozen  Egqs  and  Turkeys  are  hauled  to  such  markets  as  Detroit  and  Cleveland, 
and  return  loads  are  necessary  to  effect  economical  marketing. 

It  should  be  stated  that  it  ‘is  now  legal  for  any  trucker  having  hauled  a  load  of 
exempt  commodities  (Sec.  203(b)(6))  in  one  direction  to  trip-lease  his  truck  for 
return  movement  to  his  home  terminal.  Up  to  a  point  this  is  helpful  but  far  from 
satisfactory.  Northern’s  experience  has  shown  that  a  Common  Carrier  does  not 
willingly  release  a  load  to  an  Exempt  Carrier  and  if  he  does  so,  the  terms  exacted 
for  division  of  revenue  is  such  that  the  portion  accruing  to  Northern  is  very  little 
in  proportion  to  time  consumed  to  make  the  pickup  and  delivery. 

By  contrast  if  Northern  could  secure  a  return  load  directly  from  a  shipper  it 
would  materially  contribute  to  reducing  transportation  costs  and  adding  to  the 
net  income  to  Northern  and  their  members.  Not  withstanding  the  Northwest 
Case  decision,  Northern  has  not  exploited  the  possibilities  of  return  loads  of  non¬ 
farm  products,  preferring  to  wait  the  outcome  of  pending  legislation. 

V 

Position  of  National  Council  of  Farmer  Cooperatives 

The  Farmers  Union  Central  Exchange,  Inc.,  which  is  made  up  of  850  Member 
Associations  and  350,000  farm  families,  is  a  member  of  the  National  Council  of 
Farmer  Cooperatives  who  appears  at  this  hearing.  Farmers  Union  fully  supports 
the  National  Council  in  its  statements  in  the  past  and  that  which  will  be  presented 
at  this  hearing. 

In  its  statement  in  opposition  to  S.  1729  before  your  Committee  July  25,  19bb, 
the  National  Council  made  this  opening  statement: 

“The  Council  has  not  taken  and  does  not  now  take  a  position  of  blind  opposition 
to  constructive  steps  with  the  scope  of  this  exemption  as  interpreted  by  the 
Courts  to  prevent  abuses  and  unlawful  operation  thereunder  by  unqualified 
organizations  or  persons.  We  would  support  such  steps  and  we  believe  steps  can 
be  taken  by  the  Commission  that  would  be  effective  under  its  present  authorities.’ 


S.  752 


At  this  hearing  the  National  Council  presents  a  statement  that  goes  beyond 
its  previous  position  and  offers  corrective  legislation  designed  to  aid  and  cooperate 
with  the  Interstate  Commerce  Commission  and  at  the  same  time  preserve  the 
interpretation  and  provisions  of  the  decision  of  the  United  States  Court  of  Appeals, 
Ninth  District:  In  this  decision  the  Court  properly  related  transportation  by 
Farmer  Cooperatives  to  the  provisions  of  the  Agricultural  Marketing  Act,  15(a), 

12  U.S.C.A.  1141(a).  .  ,  x  . 

In  summary,  we  emphasize  that:  (1)  we  have  m  the  past  and  will  in  the  future 
cooperate  fully  with  the  I.C.C.  in  the  lawful  operation  of  the  Farmers  Cooperative 
Trucks  under  Sec.  203(b)(5)  of  the  Act,  (2)  that  the  provisions  of  S.  752  are 
too  restrictive  and  do  not  represent  the  intent  of  Congress  in  the  provisions  of 
the  Agricultural  Marketing  Act  15(a),  12  U.S.C.A.  1141(a)  and,  (3)  the  con- 
structive  provisions  of  the  Bill  offered  by  the  National  Council  will  adequately 
provide  the  I.C.C.  with  necessary  tools  to  deal  with  the  illegal  (poachers) 
operators  and  simultaneously  carry  forward  the  decision  of  the  Ninth  District 
Court  and  the  provisions  of  the  Agricultural  Marketing  Act. 


Mr.  Swenson.  The  first  paragraph  just  explains  who  I  am,  so  I 
will  skip  that. 

Paragraph  number  2  describes  Farmers  Union  Central  Exchange, 
first  of  all,  as  a  Minnesota  corporation,  but  then  I  wish  to  emphasize 
it  is  a  regional  wholesale  supply  cooperative  owned  by  850  farmer 
cooperatives,  who  in  turn  are  owned  by  approximately  350,000  farm 
families  located  in  the  States  beginning  at  Wisconsin  and  ending  at 
the  State  of  Washington. 

It  deals  in  farm  supplies. 

I  want  to  emphasize  that  when  we  talk  about  farm  supplies  the  very 
fact  that  a  farmer  cooperative  supply  organization  is  organized  is  to 
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procure  everything  that  a  farmer  uses  of  any  consequence.  It  isn’t  and 
hasn’t  been  practical  for  us  to  consider  color  TV  sets  as  a  farm  supply 
item,  because  they  don’t  use  many  of  them. 

But  to  the  extent  the  farmer  uses  refrigerators  or  washing  machines 
or  water  heaters  they  are  considered  an  item  that  a  farmer  buys,  and 
the  whole  purpose  of  his  purchasing  cooperative  is  to  secure  the  things 
that,  he  needs. 

Section  III  deals  with  the  nine  cooperative  trucking  associations. 
And  I  believe  from  comments  made  yesterday  the  question  came  up: 
Are  there  exclusive  trucking  associations  separate  from  a  marketing 
organization  as  such? 

Now,  these  nine  trucking  cooperative  associations  are  owned  by 
member  associations,  and  those  member  associations  are  also  affili¬ 
ated  as  owner-members  of  the  Farmers  Union  Central  Exchange. 

Reference  is  made  to  Northern  Cooperatives,  but  Air.  Hugo  Oja, 
assistant  manager  of  Northern  Cooperatives,  is  going  to  speak  in  his 
own  behalf,  so  I  will  skip  that  part  of  it. 

I  would  like  to  read  this: 

All  of  the  nine,  referring  to  the  cooperative  trucking  associations,  have  operated 
very  closely  with  the  district  offices  of  the  Bureau  of  Motor  Carriers  (ICC).  In 
regards  to  non-member  business  they  have  sacrificed  tonnage  revenue  and  re¬ 
duced  net  income  in  order  to  comply  with  the  ICC  doctrine  that  in  substance  says 
that  any  shipment  hauled  by  an  exempt  (Sec.  203(b)(5))  carrier  must  originate  or 
terminate  with  a  bona  fide  cooperative  qualifying  under  the  Agricultural  Market¬ 
ing  Act.  The  case  in  question  was  the  Machinery  Haulers  Association  v.  Agri¬ 
cultural  Commodity  Service,  86  M.C.C.5. 

1  will  skip  further  now  to  section  IV,  proposed  legislation.  I  quote 
what  is  added: 

‘‘but  in  transportation  for  nonmembers  for  compensation,  only  when  those 
vehicles  are  being  used  in  the  transportation  of  farm  products,  farm  supplies,  or 
other  farm  related  traffic.” 

Farmers  Union  and  the  nine  cooperative  trucking  associations  are 
opposed  to  the  enactment  of  S.  752  because,  in  effect,  the  bill  says  there 
shall  be  no  nonmember  business.  That  is  what  I  believe  it  says.  And  1 
make  that  statement  as  a  grassroots  traffic  manager. 

I  have  been  engaged  in  this  work  for  the  last  25  years.  I  have  been  in 
the  transportation  business  for  40  years.  And  in  effect,  that  kind  of  a 
description  practically  says  there  will  be  no  nonmember  business.  And 
we  are  opposed  to  it. 

I  will  jump  over  to  section  V. 

Senator  Lausche.  May  I  ask  you  a  question  on  that?  You  interpret 
S.  752  to  mean  in  the  language  that  it  contains  that  a  cooperative  shall 
have  no  nonmember  business?  Is  that  right? 

Mr.  Swenson.  That  would  be  the  end  result  in  a  practical  day-to- 
day  operation. 

Senator  Lausche.  Illustrate  it,  please.  . 

Mr.  Swenson.  We  have  these  nine  cooperatives  that  are  going  back 
from  St.  Paul  back  into  the  Western  States.  It  would  depend  a  good 
deal,  of  course,  on  the  construction  of  that  term.  But  if  I  can  believe  my 
understanding,  I  think  it  would  be  interpreted  that  it  had  to  be  such 
things  as  fertilizer  or  weed  chemicals,  binder  twine,  which  are  farm- 

related  items.  .  . 

Well,  there  wouldn’t  be  any  need  for  looking  for  that  kind  of  busi¬ 
ness,  because  that  is  what  we  ship  ourselves. 
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Senator  Lausche.  All  right. 

Mr.  Swenson.  Now,  the  position  of  the  National  Council  of  Farmer- 
Cooperatives.  I  would  like  to  emphasize  that  the  Farmers  Union 
Central  Exchange  is  a  member  of  the  national  council,  and  in  its  state¬ 
ment  in  opposition  to  S.  1729  before  your  committee  last  year — and 
we  support  the  national  council — the  national  council  said  in  their 
opening  statement,  “The  council  has  not  taken  and  does  not  now  take 
a  position  of  blind  opposition,”  and  so  on. 

In  summary,  we  emphasize  that:  (1)  We  have  in  the  past  and  will  in 
the  future  cooperate  fully  with  the  ICC  in  the  lawful  operation  of  the 
farmers  cooperative  trucks  under  section  203(b)(5)  of  the  act;  (2)  that 
the  provisions  of  S.  752  are  too  restrictive  and  do  not  represent  the 
intent  of  Congress  in  the  provisions  of  the  Agricultural  Marketing  Act 
15(a),  12  U.S.C.A.  1141(a)  and,  (3)  the  constructive  provisions  of  the 
bill  offered  by  the  national  council  will  adequately  provide  the  ICC 
with  necessary  tools  to  deal  with  the  illegal  (poachers)  operators  and 
simultaneously  carry  forward  the  decision  of  the  Ninth  District  Court 
and  the  provisions  of  the  Agricultural  Marketing  Act. 

Senator  Pearson.  You  named  nine  cooperative  trucking  associa¬ 
tions,  one  in  Idaho,  three  in  North  Dakota,  one  in  Montana,  three  in 
Wisconsin,  one  in  Minnesota.  How  many  are  there  throughout  the 
country? 

Mr.  Swenson.  I  do  not  know. 

Senator  Pearson.  Are  there  a  considerable  number?  In  the  South¬ 
east,  for  instance? 

Mr.  Swenson.  I  can  only  go  by  what - 

Senator  Pearson.  What  about  my  part  of  the  country  in  Kansas? 

Mr.  Swenson.  I  don’t  know  if  there  are  very  many  of  our  type. 
These,  of  course,  are  in  the  territory  in  which  our  membership  are 
active.  That  is  why  they  are  existing.  And,  as  I  said  before,  I  am  pretty 
much  a  grassroots  traffic  manager  of  a  cooperative,  and  I  am  not  as 
well  informed  overall  as  I  am  in  my  own  territory. 

Senator  Pearson.  I  take  it  your  point  is  that  the  bill  as  drafted 
limiting  you  to  farm  products  and  so  forth  would  absolutely  put  you 
out  of  business  on  the  back  haul  because  of  the  number  of  transporta¬ 
tion  cooperatives  doing  the  same  kind  of  business  elsewhere? 

Mr.  Swenson.  It  wouldn’t  put  us  out  of  business.  It  is  not  that 
desperate. 

Senator  Pearson.  I  mean  put  you  out  of  the  business  on  the  back¬ 
haul. 

Mr.  Swenson.  But  it  would  restrict  us  from  the  standpoint  of 
getting  some  nonmember  business.  We  feel  that  we  would  have  to 
get - 

Senator  Pearson.  I  understood  you  to  say  it  would  just  take  you 
out  of  the  nonmember  business. 

Mr.  Swenson.  Well,  that  is  correct. 

Senator  Pearson.  That  is  all.  Thank  you  very  much. 

Senator  Lausche.  Mr.  Swenson,  the  position  of  your  association  is 
that  it  wants  the  committee  to  take  the  substitute  offered  by  Mr. 
Harmanson  of  the  National  Council  of  Farmer  Cooperatives  and 
to  set  aside  S.  752  on  which  these  hearings  are  being  held? 

Mr.  Swenson.  Yes. 

Senator  Lausche.  You  can,  of  course,  then  also  oppose  the  pro¬ 
posal  made  by  Mr.  Pinkney  of  the  American  Trucking  Associations,, 
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which  wants  a  bill  more  stringent  in  restrictions  against  the  coopera¬ 
tives  than  that  contained  in  S.  752? 

Mr.  Swenson.  Yes,  I  would  be  opposed  to  his  position. 

Senator  Lausche.  Well,  all  right.  Thanks  very  much  for  your  help. 
Mr.  Hugo  Oja,  the  assistant  manager  of  Northern  Cooperatives, 
Inc. 

Mr.  Oja. 

STATEMENT  OF  HUGO  I.  OJA,  ASSISTANT  MANAGER,  NORTHERN 
COOPERATIVES,  INC.,  WADENA,  MINN. 


Mr.  Oja.  My  name  is  Hugo  I.  Oja.  I  live  in  Wadena,  Minn., 
and  I  am  employed  as  assistant  manager  of  Northern  Cooperatives. 
I  have  been  employed  by  Northern  since  January  1940  and  have  been 
through  the  gamut — that  is,  office  manager,  transportation  manager, 
and  now  as  assistant  manager.  As  assistant  manager  my  duties  include 
the  full  supervision  of  the  transportation  and  purchasing  divisions. 

I  am  making  this  statement  in  addition  to  what  Mr.  Swenson  has 
already  stated  in  his  written  statement  about  our  organization. 

Northern  Cooperatives,  Inc.,  hereinafter  referred  to  as  Northern,  is 
a  Minnestoa  corporation,  incorporated  in  1932  under  the  cooperative 
laws  of  the  State  of  Minnesota.  The  mailing  address  is  Post  Office 


Box  511,  Wadena,  Minn.  56482. 

Northern  fully  meets  the  requirements  for  a  farmer  cooperative 
association  under  the  Agricultural  Marketing  Act  of  1929  as  amended, 
and  qualifies  for  exemption  under  section  203(b)(5)  of  the  Interstate 

Commerce  Act.  .  .  ,  XT 

Since  its  organization  in  1932,  the  primary  business  of  Northern 
has  been  to  most  efficiently  transport  the  product  of  its  farmer- 
producer  cooperative  associations  to  market  and  to  haul  farm  supplies 
Sack.  In  its  efforts  to  better  assemble,  combine,  and  transport  the 
armers’  products  and  supplies,  it  has  not  hesitated  to  use  other  means 
of  transportation,  including  the  railroads  and  the  trucklmes. 

In  order  to  more  adequately  serve  the  farmer  member  of  the  local 
association,  Northern  added  in  1937  a  purchasing  department  to  buy, 
warehouse,  and  sell  feed,  seed,  salt,  fertilizer,  and  other  farm  supplies. 

In  1945  a  marketing  department  was  formed  to  buy  and  sell  butter 
and  other  dairy  products.  Basically,  these  services  were  added  to  take 
advantage  of  volume  rates  and  purchase  price  available  for  carload 
shippers  and  buyers  and  to  assure  a  return  haul  for  each  movement. 

Northern  serves  a  rural  area  including  the  States  of  Minnesota  and 
North  Dakota,  and  eastern  South  Dakota.  It  is  a  major  carrier  or 
means  of  transportation  in  the  area  it  serves  for  over  300  cooperative 
associations.  These  associations  include  local  retail  dealers  with  sales 
of  less  than  $100,000  annually  to  such  large  regional  cooperatives  as 
Farmers  Union  Central  Exchange  and  Land  O’Lakes  Creameries. 

For  this  purpose,  it  operates  a  fleet  of  over  60  tract or-trailers  and 

specialized  truck  units.  .  .  ....  , 

As  modern  agricultural  technology  requires,  it  has  been  willing  am 
able  to  provide  the  specialized  transportation  equipment  necessarv 
to  give  the  farmers  new  services  that  are  needed  and  some  control 

over  ever-increasing  costs.  .  , 

Some  of  the  equipment  we  refer  to  are  anhydrous  ammonia  trailem 
to  allow  anhydrous  ammonia  fertilizer,  liquid  fertilizer  trailers,  bulk 
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feed  trailers,  bulk  fertilizer  trailers,  fertilizer  spreading  equipment, 
aqua  ammonia  applicators  and  trailers,  and  anything  that  the  farmer 
requires  to  make  his  farming  today  a  success. 

Throughout  its  35  years  of  existence  Northern  has  claimed  in  Inter¬ 
state  Commerce  only  the  operating  authority  or  exemption  provided 
in  section  203(b)(5)  of  the  ICC  act.  Actually,  Northern  was  organized 
prior  to  economic  regulation  of  1935,  and  we  definitely  did  not  organize 
because  of  section  203(b)(5),  but  section  203(b)(5)  more  or  less  cov¬ 
ered  our  total  operation,  so  I  think  at  the  time  our  attorneys  decided 
that  rather  than  apply  for  grandfather  rights  in  1935,  we  should  go 
along  and  operate  under  section  203(b)(5)  of  the  ICC,  which  we  feel 
we  have  up  to  this  date. 

In  its  intrastate  operations  in  the  State  of  Minnesota  it  operates 
within  the  authority  granted  by  the  Minnesota  Railroad  and  Ware¬ 
house  Commission. 

See,  here  again  we  are  regulated.  Of  course,  we  are  regulated  by  the 
Interstate  Commerce  Commission  also  as  far  as  safety  regulations  are 
concerned.  And  they  too  have  had  the  authority  to  come  in  and  see 
our  records,  which  they  have. 

Sometime  back — this  is  about  15  years  ago — one  of  the  ICC 
examiners  came  in  and  looked  through  our  records  and  found  out  that 
we  do  only  a  nominal  amount  of  nonmember  business.  And  he  was 
questioning  me,  “Why  don’t  you  do  more?”  Because  as  far  as  they 
know,  I  mean,  we  can  haul  up  to  50  percent  for  nonmembers. 

I  think  this  was  after  this  1940  informational  bulletin  that  had  been 
put  out  to  the  district  supervisors. 

Any  transportation  for  other  than  cooperative  associations  has  been 
definitely  incidental  and  necessary  to  its  purpose  of  providing  service 
to  farmers. 

Out  of  a  total  of  $1,09S,084  transportation  revenue  for  1966,  only 
$25,912  can  be  properly  classified  as  nonfarm  or  not  farm  related. 
However,  this  2.4  percent  is  far  more  important  than  the  amount 
signifies.  It  is  the  difference  between  providing  the  service  or  not. 

A  large  part  of  this  non-farm-related  business  results  from  the 
pooling  of  nonfarm  with  farm  supplies  to  make  a  truckload  for  better 
price. 

With  the  decline  in  the  rural  population  and  the  number  of  farms, 
especially  in  our  northern  area,  we  see  where  it  is  increasingly  necessary 
to  combine  both  the  rural  village  and  the  farm  product  volume  to 
provide  the  lower  costs  in  transportation  needed  not  only  for  these 
areas  to  hold  their  own,  but  for  any  potential  future  economic  growth. 

IV.  Northern  is  opposed  to  the  enactment  of  S.  752.  It  would  seri¬ 
ously  cripple  present  and  any  future  services  to  be  provided  farmer 
patrons  of  member  associations  and  would  further  increase  the  cost 
of  farm  production. 

I  would  also  like  to  say  that  we  would  support  the  proposal  that 
has  been  put  forward  by  Mr.  Harmanson  of  the  National  Council  of 
Farmer  Cooperatives.  We  see  no  harm  in  it  to  our  operation. 

Senator  Lausche.  Mr.  Oja,  you  state  that  your  nonfarm  income  in 
1966  was  $25,912  out  of  a  total  volume  of  business  of  $1,098,084. 

Mr.  Oja.  That  is  right. 

Senator  Lausche.  Would  you  illustrate  what  type  of  articles  are 
included  in  what  you  call  the  nonfarm  income  of  approximately 
$25,000? 
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Mr.  Oja.  Well,  to  begin  with,  I  mentioned  that  we  combined  farm 
and  village  volume  to  make  truckloads.  For  instance,  we  haul  creamery 
chemicals  for  our  members  to  be  used  in  their  creameries  for  cleaning 
purposes,  and  so  on.  Well,  along  with  these  truckloads,  in  order  to 
sell  it  at  a  truckload  price,  and  also  to  get  the  truckload  transporta¬ 
tion  rate,  the  seller  has  combined  the  volume,  both  what  goes  into  the 
villages  and  also  what  goes  to  these  cooperatives  creameries  to  make 
total  loads. 

Senator  Lausche.  Will  you  illustrate  what  type  of  merchandise  or 
commodity  you  put  in  the  category  of  nonfarm  related? 

Mr.  Oja.  For  instance,  a  chemical,  cleaning  chemical,  that  is  used 
in  a  Coca-Cola  plant  we  say  is  nonfarm,  whereas  if  a  cleaning  chemical 
is  used  in  one  of  our  creameries  we  consider  it  farm  related. 

Senator  Lausche.  I  should  think  you  would;  yes. 

Now,  what  are  some  of  the  other  nonfarm  products  that  you  carry? 
Mr.  Oja.  Well,  one  item  is  steel.  And  that  was  in  support  of  rural 
industry.  We  know  that  we  are  in  desperate  need  of  industry  in  our 
faraway  areas  where  we  are  situated  a  considerable  distance  from  the 
main  population  centers. 

For  instance,  Wadena  is  165  miles  from  the  Twin  Cities,  and  every 
one  of  our  small  communities,  our  rural  communities,  villages,  are 
looking  for  additional  business. 

Well,  we  had  a  manufacturer  of  furniture  established  there  since 
approximately  1950,  and  when  he  first  went  into  this  business  he  was 
looking  for  ways  of  getting  his  raw  materials,  and  lie  was  unable  to 
get  his  materials.  So  he  came  to  me. 

"Well,”  I  said,  “As  far  as  we  limit  this  to  business  where  we  are 
delivering  the  farmer’s  product  to  market,  we  can  haid  these  prod- 

And  since  that  time  he  has  developed  a  considerable  business.  This 
amounts  to  approximately  $10,000  of  his  total  volume. 

Senator  Lausche.  Alf  right.  I  think  that  is  all. 

Senator  Pearson.  Do  you  anticipate  greatly  expanding  your 
nonmember  transportation  service? 

Mr.  Oja.  No,  we  don’t.  But  I  would  say  this  2.7  percent  is  too 
much  of  a  limitation.  In  fact,  we  have  suffered  in  our  total  operating 
revenues  because  of  it.  This  is  more  or  less  a  self-imposed  limitation. 

Before  these  different  court  cases  have  appeared  in  the  courts, 
we  were  operating  basically  at  from  5  to  10  percent.  And  since  that 
time  we  have  restricted  this  to  2.4  percent.  But  operating 

Senator  Pearson.  That  being  so,  I’m  just  curious  as  to  your  oppo¬ 
sition  to  the  bill.  It  wouldn’t  seem  to  me  it  would  make  a  great  deal 

of  difference.  .  . 

Mr.  Oja.  This  is  what  I  said.  It  makes  a  real  difference,  especially 
on  these  purchases,  on  these  sales,  where  in  order  to  get  the  pi  ice 
and  we  like  to  keep  our  industry  in  this  rural  area,  including  our 
creameries.  Unless  they  are  able  to  buy  at  this  truckload  pBce,  for 
instance,  unless  we  can  combine  this  total  volume,  they  will  be 
paying  much  too  high  a  price  to  compete  with  the  larger  population 
centers,  with  the  bigger  cities  in  the  larger  population  centers. 
Senator  Lausche.  All  right,  Mr.  Oja.  We  are  thankful  to  you. 

Mr.  Oja.  Thank  you,  Mr.  Lausche  and  Mr.  Pearson. 

Senator  Lausche.  Air.  Matt  Triggs,  assistant  legislative  cliiectoi 
of  the  American  Farm  Bureau  Federation. 

Mr.  Triggs. 
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STATEMENT  OF  MATT  TRIGGS,  ASSISTANT  LEGISLATIVE  DIREC¬ 
TOR,  AMERICAN  FARM  BUREAU  FEDERATION 

Mr.  Triggs.  Good  morning,  Mr.  Chairman  and  Mr.  Pearson.  I 
appreciate  this  opportunity. 

With  your  permission,  sir,  I  would  like  to  file  our  complete  state¬ 
ment,  and  then  I  will  highlight  certain  portions  of  it. 

Senator  Lausche.  The  statement  will  be  fully  reported,  Mr.  Triggs. 
(The  prepared  statement  of  Mr.  Triggs  follows:) 


Statement  of  Matt  Triggs,  Assistant  Legislative  Director,  in  Behalf  of 
the  American  Farm  Bureau  Federation 

We  welcome  the  opportunity  to  present  our  views  concerning  the  scope  of  trans¬ 
portation  service  that  may  lawfully  be  provided  by  agricultural  cooperatives. 

Farm  Bureau  is  a  general  farm  organization  of  1,703,908  family  members  in  over 
2770  counties  in  49  states  and  Puerto  Rico. 

Farmers  have  a  major  interest  in  economic  and  efficient  transportation.  The 
transportation  bill  paid  by  farmers  for  transporting  farm  food  products  by  rail 
and  truck  exceeds  $5  billion  annually.  Additional  substantial  transportation  costs, 
for  which  no  statistical  data  are  available,  are  incurred  for  inland  waterway  trans¬ 
portation  of  farm  products,  for  transporting  non-food  farm  products,  for  local 
hauling,  and  for  hauling  farm  supplies.  Thus  transportation  is  one  of  the  vitally 
important  factors  affecting  the  incomes  of  farmers. 

Most  Farm  Bureau  members  are  also  members  of  one  of  more  marketing,  supply 
or  service  cooperatives  and,  therefore,  have  a  specific  interest  in  the  bill  under 
consideration. 

At  the  last  annual  meeting  of  the  American  Farm  Bureau  Federation  the  voting 
delegates  of  the  member  State  Farm  Bureaus  reviewed  the  current  controversy 
relative  to  the  scope  of  transportation  by  cooperatives  and  approved  the  following 
statement  of  policy: 

“Trucks  owned  by  cooperatives  should  be  permitted  to  haul  non-farm  products  to 
an  extent  incidental  to  the  major  purpose  of  the  cooperative,  where  necessary  for 
efficient  and  successful  operation.” 

We  are  therefore  opposed  to  the  enactment  of  S.  752,  which  would  prohibit 
transportation  for  compensation  of  non-farm-related  products  by  cooperatives. 

In  support  of  this  position  we  respectfully  submit  the  following: 

1 .  The  regulated  motor  carrier  industry  is  a  rapidly  growing  industry 

There  are  few  more  vigorous  “growth  industries”  in  the  nation  than  the  regu¬ 
lated  motor  carrier  industry,  as  shown  in  the  data  set  forth  below: 


Estimated  total  revenues  of  class  I,  II,  and  III  motor  carriers  from  transporting 

property 

Millions  of  dollars 


1950 -  $3,737.1 

1955 -  5,535.2 

1960 -  7,213.9 

1965  -  10,068.2 

1966  -  10,853.3 


Source:  “Transport  Economics,”  I.C.C.,  Oct.  1966  and  June  1967. 


2.  The  total  traffic  of  agricultural  cooperatives  is  a  negligible  percentage  of  that  hauled 
by  regulated  motor  carriers 

In  1963  the  Department  of  Agriculture  reported  that  the  “truck  mileage  of  all 
farmer  cooperatives  in  1960  was  estimated  at  660  million  miles  for  both  local 
and  over-the-road  trucking.  This  is  about  one-half  of  1  percent  of  the  United 
States  total  of  126.4  billion  truck  mileage  over  both  rural  and  urban  roads.” 

We  understand  that  the  Department  of  Agriculture  has  underway  a  study 
which  will  indicate  the  comparative  status  of  cooperative  trucking  in  a  more 
recent  period  and  which  may  be  available  in  time  for  this  hearing. 

Since  the  major  portion  of  the  transportation  of  agricultural  cooperatives  con¬ 
sists  of  farm  products  and  farm  supplies  and  local  hauling,  with  respect  to  which 
no  issue  is  involved  in  this  hearing,  the  percentage  of  the  total  traffic  at  question 
is  a  very  small  fraction  of  1  percent  of  the  total. 
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8.  The  cooperative  exemption  does  not  jeopardize  regulated  carriers 

As  noted  above  the  regulated  carriers  have  been  successful  in  increasing  the 
volume  of  traffic  they  handle  from  year  to  year  by  big  percentages  despite  the 
small  amount  of  for-hire  carriage  by  cooperatives.  There  is  plenty  of  room  for  a 
rapid  and  sustained  growth  of  regulated  truck  carriers  without  impairing  the 
capacity  of  cooperatives  to  serve  their  members. 

The  effect  of  the  Northwest  decision  on  regulated  carriers  was  exaggereated  by 
witnesses  in  the  1966  hearings. 

As  the  Court  said  in  that  case,  the  decision  “does  not  open  the  door  to  unre¬ 
stricted  competition  by  exempt  cooperatives  with  regulated  carriers.”  Indeed  the 
decision  imposes  a  substantial  restrictive  test,  that  the  transportation  performed 
must  be  both  incidental  and  necessary  to  the  primary  activities  of  the  cooperative 
on  behalf  of  farmer  members  in  their  capacity  as  producers  of  farm  products  or 
purchasers  of  farm  supplies,  and  that  “in  no  conceivable  circumstances  could 
non-farm  related  business  approach  fifty  percent  of  the  total  and  remain  incidental 
and  necessary  “to  such  major  purpose.” 

We  support  this  decision  as  a  reasonable  and  workable  definition  of  the  trans¬ 
portation  function  that  may  be  performed  by  cooperatives  and  submit  that  it 
has  not  been  established  that  the  decision  will  be  followed  by  a  consequential 
diversion  of  traffic  from  regulated  carriers. 

4-  The  transportation  of  Defense  Department  shipments  by  cooperatives 

The  recent  announcement  by  the  Department  of  Defense  that  farm  cooperative 
trucks  will  be  used  to  haul  Defense  Department  shipments  when  “they  can  meet 
military  requirements  of  safety  and  reliability  and  when  their  use  would  result 
in  the  lowest  over-all  cost  to  the  Government”  has  resulted  in  considerable 
unwarranted  concern. 

As  we  understand  the  situation  any  defense  shipments  must  be  within  the 
scope  of  the  exemption  as  decided  in  the  Northwest  Case.  If  there  is  any  doubt 
in  this  respect  we  would  not  object  to  statutory  provision  to  such  effect. 

5.  There  is  no  need  for  “clarification”  of  the  cooperative  exemption 

S.  752,  as  drafted  by  the  Commission  states  that  its  purpose  is  to  “clarify”  the 
cooperative  exemption.  In  the  accompanying  statement  of  explanation  the 
Commission  has  reiterated  the  thought  that  a  “clarification”  is  needed. 

We  would  submit  to  the  contrary — the  present  status  of  the  exemption  was 
clarified  by  the  Northwest  decision,  and  the  enactment  of  S.  752  would  result  in 
a  most  confused  situation.  For  example,  does  the  term  “farm  products”  in  S.  752 
mean  the  same  thing  as  non-manufactured  agricultural  products  in  section 
203(b)(6)  of  the  Act?  Or  does  such  term  include  manufactured  farm  products? 
What  is  included  in  the  term  “farm  supplies”?  And  what  is  the  meaning  of  “other 
farm-related  traffic”?  It  would  appear  that  the  definition  of  these  terms  could 
occupy  the  courts  for  a  considerable  period  of  time. 

6.  The  enactment  of  S.  752  is  not  necessary  to  prevent  illegal  transportation 

We  do  not  support  the  use  of  the  cooperative  form  of  organization  by  concerns 
which  do  not  meet  the  criteria  of  the  Agricultural  Marketing  Act,  as  a  cover  for 
engaging  in  unlawful  transportation. 

Now  that  the  scope  of  the  exemption  has  been  clarified  by  the  Northwest  and 
Cache  Valley  cases,  and  by  the  Commission’s  decision  in  the  AT  A  of  Texas  case 
(although  to  be  sure  this  latter  decision  has  not  yet  been  affirmed  by  the  courts), 
and  now  that  the  Commission  has  been  given  the  authority  to  institute  injunctive 
procedures  to  expedite  the  elimination  of  unlawful  transportation  by  P.L.  89-170, 
we  do  not  see  that  the  enactment  of  S.  752  has  any  relationship  to  the  objective 
of  eliminating  unlawful  transportation. 

We  would  not,  however,  be  opposed  to  a  provision  that  cooperatives  which 
intend  to  engage  in  interstate  transportation  of  non-farm  related  commodities  be 
required  to  so  advise  the  Commission,  or  to  a  provision  that,  in  such  cases,  the 
Commission  should  have  access  to  the  records  of  the  cooperative  for  the  purpose 
of  determining  (1)  if  the  cooperative  is  a  legitimate  cooperative  under  the  Agri¬ 
cultural  Marketing  Act  and  (2)  if  the  cooperative  is  in  compliance  with  the  pro¬ 
visions  of  the  exemption  as  interpreted  by  the  courts. 

7.  The  national  transportation  policy  should  not  be  construed  to  mean  that  common 

carriers  are  entitled  to  100  percent  of  the  for-hire  business 

If  it  is  assumed  that  common  carriers  are  entitled  by  right  to  haul  100  percent 
of  the  for-hire  traffic  then  any  contrary  arrangement,  no  matter  how  insignificant 
in  volume,  might  be  regarded  as  a  violation  of  the  rights  of  common  carriers. 
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We  do  not  start  from  that  assumption.  Cooperatives  and  other  agricultural 
shippers  do  utilize  common  carriers  extensively  and  will  continue  to  do  so;  but 
common  carriers  do  not  always  provide  the  kind  of  service  needed  by  shippers. 

For  example,  in  Senate  Report.  No.  48,  authorizing  the  Commerce  Committee 
to  investigate  matters  within  its  jurisdiction,  it  is  stated: 

“There  has  been  an  increasing  problem  of  maintaining  adequate  transportation 
service  for  small  shipments,  and  for  shipments  moving  to  or  from  areas  with  a 
lesser  volume  of  traffic.  Commissioner  John  W.  Bush,  Chairman  of  the  Commission 
during  1966,  has  called  attention  to  the  bitter  complaints  being  received  by  the 
Commission  from  shippers  who  are  not  receiving  adequate  service.  Some  segments 
of  the  transportation  industry  are  allegedly  neglecting  their  common  carrier  duty 
to  serve  by  forsaking  traffic  they  consider  to  be  marginally  profitable  in  favor  of 
more  profitable  traffic.  Other  carriers  trying  to  provide  service  to  shippers  are 
seemingly  stymied  by  the  refusal  of  connecting  carriers  to  participate  in  the 
movement  of  these  shipments.” 

To  this  might  be  added  that  common  carriers  often  do  not  provide  adequate 
service  for  multiple  pickups  or  multiple  deliveries. 

Agricultural  cooperatives  do  not  ordinarily  engage  in  a  transportation  function 
if  they  can  avoid  doing  so.  Farmers  do  not  put  up  “hard-to-come-by”  capital 
unless  a  strong  case  for  doing  so  is  apparent. 

Having  undertaken  such  a  function  for  the  purpose  of  more  adequately  serving 
their  market  outlets,  occasionally  they  find  themselves  with  empty  trucks  at  a 
considerable  distance  from  home  base.  It  would  be  inefficient  to  require  them  to 
return  empty.  The  exemption  which  permits  them  to  haul  return  loads  has  been 
clarified  and  made  subject  to  a  substantial  restrictive  limitation  in  the  Northwest 
Case. 

We  do  not  believe  the  moderate  amount  of  competition  provided  common 
carriers  by  cooperative  carriers  with  respect  to  an  inconsequential  percentage  of 
the  total  volume  of  traffic  is  a  reason  for  national  concern  or  adequate  justification 
for  the  enactment  of  S.  752. 

The  opportunity  of  presenting  the  views  of  Farm  Bureau  with  respect  to  this 
issue  is  appreciated. 

Mr.  Triggs.  In  the  first  part  of  our  statement  we  have  summarized 
the  interests  of  farmers  in  efficient  and  economic  transportation  and 
our  interest  in  the  issue  under  consideration  and  the  policy  adopted 
at  our  most  recent  annual  meeting  that  “trucks  owned  by  cooperatives 
should  be  permitted  to  haul  nonfarm  products  to  an  extent  incidental 
to  the  major  purpose  of  the  cooperative  where  necessary  for  efficient 
and  successful  operation.” 

In  the  section  numbered  “1”  we  have  pointed  out  that  the  regulated 
motor  carrier  industry  is  one  of  the  country’s  vigorous  growth  indus¬ 
tries.  The  table  speaks  for  itself.  Since  1950  the  revenue  of  regulated 
carriers  has  nearly  tripled,  and  in  the  last  year,  1966,  increased  7.8 
percent  above  1965. 

In  the  second  section  we  point  out  that  the  traffic  at  issue  is  a  very 
small  fraction  of  the  total. 

Now,  the  figures  shown  here  are  obsolete,  because  last  Wednesday 
the  Department  of  Agriculture  issued  a  report  on  its  study  of  the  1966 
picture. 

In  1966,  according  to  this  report,  the  trucks  owned  by  cooperatives 
were  less  than  one-third  of  1  percent  of  all  trucks,  and  the  truck  mile¬ 
age  of  all  cooperative  trucks  was  less  than  one-half  of  1  percent  of  the 
mileage  of  all  trucks. 

The  report  also  points  out  that  only  20  percent  of  the  cooperative 
truck  mileage  was  interstate,  that  on  interstate  trips  only  21  percent 
of  the  trucks  had  a  backhaul,  and  that  of  these  backhauls,  only  2.5 
percent  was  non-farm-related  traffic. 

That  is  the  most  recent  picture  for  1966. 

In  section  3  of  our  statement  we  submit  that  the  cooperative  exemp¬ 
tion  does  not  jeopardize  regulated  carriers.  And  I  would  like  to  read 
the  first  paragraph. 
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As  noted  above,  the  regulated  carriers  have  been  successful  in  in¬ 
creasing  the  volume  of  traffic  they  handle  from  year  to  year  by  big 
percentages  despite  the  small  amount  of  for-hire  carriage  by  coopera¬ 
tives.  There  is  plenty  of  room  for  a  rapid  and  sustained  growth  of 
regulated  truck  carriers  without  impairing  the  capacity  of  cooperatives 
to  serve  their  members. 

The  balance  of  this  section  is  a  duplication  of  what  is  already  in  the 
record,  but  I  do  think  it  needs  to  be  emphasized  that  the  Northwest 
decision  did  not  establish  a  new  concept  and  did  impose  a  substantial 
restriction  on  what  might  be  handled  by  cooperatives. 

I  would  like  to  read  the  second  paragraph  of  section  4. 

As  we  understand  the  situation,  any  defense  shipments  must  be 
within  the  scope  of  the  exemption  as  decided  in  the  Northwest  case 
and  in  other  cases.  If  there  is  any  doubt  in  this  respect,  we  would  not 
object  to  statutory  provision  to  so  provide. 

Let  me  ski])  to  section  7  of  our  statement.  I  would  like  to  read  t his, 
because  I  do  think  it  gets  to  the  core  of  the  issue. 

The  national  transportation  policy  should  not  be  construed  to  mean 
that  common  carriers  are  entitled  to  100  percent  of  the  for-hire 
business. 

If  it  is  assumed  that  common  carriers  are  entitled  by  right  to  haul 
100  percent  of  the  for-hire  traffic,  then  any  contrary  arrangement,  no 
matter  how  insignificant  in  volume,  might  be  regarded  as  a  viloation 
of  the  rights  of  common  carriers. 

We  do  not  start  from  that  assumption.  Cooperatives  and  other 
agricultural  shippers  do  utilize  common  carriers  extensively  for  most 
of  their  traffic  and  will  continue  to  do  so.  But  common  carriers  do  not 
always  provide  the  kind  of  service  needed  by  shippers. 

For  example,  in  S.  Rept.  48,  authorizing  the  Commerce  Committee 
to  investigate  matters  within  its  jurisdiction,  it  is  stated: 

There  has  been  an  increasing  problem  of  maintaining  adequate  transportation 
service  for  small  shipments,  and  for  shipments  moving  to  or  from  areas  with  a 
lesser  volume  of  traffic.  Commissioner  John  W.  Bush,  Chairman  of  the  Com¬ 
mission  during  1966,  has  called  attention  to  the  bitter  complaints  being  received 
by  the  Commission  from  shippers  who  are  not  receiving  adequate  service.  Some 
segments  of  the  transportation  industry  are  allegedly  neglecting  their  common 
carrier  duty  to  serve  by  forsaking  traffic  they  consider  to  be  marginally  profitable 
in  favor  of  more  profitable  traffic.  Other  carriers  trying  to  provide  service  to 
shippers  are  seemingly  stymied  by  the  refusal  of  connecting  carriers  to  participate 
in  the  movement  of  these  shipments. 

This  conclusion  by  Mr.  Bush  that  common  carriers  do  not,  for  what¬ 
ever  the  reason  may  be,  always  provide  adequate  and  efficient  service 
could  be  buttressed  by  quotations  from  numerous  other  sources. 

To  this  might  be  added  that  common  carriers  often  do  not  provide 
adequate  service  for  multiple  pickups  or  multiple  deliveries. 

Now,  agricultural  cooperatives  do  not  ordinarily  engage  in  a  trans¬ 
portation  function  if  they  can  avoid  doing  so.  Farmers  do  not  put  up 
hard-to-come-by  capital  unless  a  strong  case  for  doing  so  is  apparent. 
They  often  must  do  so  to  have  an  effective  marketing  organization  and 
operation. 

Having  undertaken  such  a  function  for  the  purpose  of  more  ade¬ 
quately  serving  their  market  outlets,  occasionally  they  find  themselves 
with  emtpv  trucks  at  a  considerable  distance  from  home  base.  It 
would  be  inefficient  to  require  them  to  return  empty.  The  exemption 
which  permits  them  to  haul  return  loads  has  been  clarified  and  made 
subject  to  a  substantial  restrictive  limitation  in  the  Northwest  case. 
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We  do  not  believe  the  moderate  amount  of  competition  provided 
common  carriers  by  cooperative  carriers  with  respect  to  an  incon¬ 
sequential  percentage  of  the  total  volume  of  traffic  is  a  reason  for 
national  concern  or  adequate  justification  for  the  enactment  of  S.  752. 

In  summary,  Mr.  Chairman,  and  Senator  Pearson,  we  endorse 
the  proposed  legislation  recommended  yesterday  by  the  National 
Council  of  Farm  Cooperatives  and  generally  endorsed  by  the  TAA 
witness  this  morning,  although  he  did  add  that  this  was  a  minimum 
change. 

We  must  oppose  S.  752  and  the  proposal  of  the  American  Trucking 
Associations. 

Thank  you,  sir. 

Senator  Lausche.  Senator  Pearson. 

Senator  Pearson.  No  questions. 

Senator  Lausche.  Thank  you  very  much,  Mr.  Triggs. 

Before  recessing  I  want  to  express  gratitude  to  all  of  the  witnesses 
who  testified.  You  have  very  substantially  helped  me  at  least  in  my 
understanding  of  the  conflicts  that  exist,  and  I  recognize  the  genuine 
purpose  of  each  witness  in  relating  what  he  believes  ought  to  be  done. 

My  gratitude  goes  to  you,  Mr.  Triggs. 

Senator  Pearson.  I  just  concur  in  those  comments  of  the  chair¬ 
man,  to  all  those  who  have  been  patient  with  my  questions  partic¬ 
ularly,  and  I  think  you  have  made  a  real  contribution  to  the  record 
here  today. 

Senator  Lausche.  We  will  stand  in  recess  until  10  a.m.  tomorrow 
morning  to  meet  in  this  same  room. 

(Whereupon,  at  12:20  p.m.,  the  subcommittee  recessed,  to  re¬ 
convene  at  10  a.m.,  Wednesday,  July  26,  1967.) 


AGRICULTURAL  CO-OP  TRANSPORTATION 


WEDNESDAY,  JULY  26,  1967 

U.S.  Senate, 

Committee  on  Commerce, 
Subcommittee  on  Surface  Transportation, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  5110, 
New  Senate  Office  Building,  the  Honorable  Frank  J.  Lausche,  chair¬ 
man  of  the  subcommittee,  presiding. 

Senator  Lausche.  The  meeting  will  come  to  order. 

This  is  the  third  and  concluding  day  of  hearings  on  S.  752,  a  bill 
proposing  to  ameijd  section  203(b)(5)  of  the  Interstate  Commerce  Act. 

Since  the  hearings  began,  comments  on  S.  752  have  been  received 
from  the  Department  of  Transportation,  the  Department  of  Agricul¬ 
ture,  the  Secretary  of  the  Army,  and  the  General  Services  Adminis¬ 
tration.  These  agency  comments  will  be  inserted  in  the  record  at  this 
point.  They  will  be,  of  course,  available  for  examination  by  any  of  the 
interested  parties  in  this  bill. 

Agency  Comments 

Office  of  the  Secretary  of  Transportation, 

Washington,  D.C.,  July  24,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  Your  Committee  has  requested  the  views  of  this  Depart¬ 
ment  on  S.  752,  a  bill  to  amend  section  203(b)(5)  of  the  Interstate  Commerce  Act 
to  clarify  this  exempt  ion  with  respect  to  transportation  performed  by  agricultural 
cooperative  associations  for  nonmembers. 

Section  203(b)(5)  of  the  Interstate  Commerce  Act  provides  that,  except  for 
safety  considerations  and  qualifications  and  maximum  hours  of  service  of  employ¬ 
ees,  there  shall  be  no  Interstate  Commerce  Act  regulation  of  motor  vehicles  con- 
trolled  and  operated  by  a  cooperative  association  as  defined  in  the  Agricultural 
Marketing  Act  of  1929, 'as  amended,  or  by  a  federation  of  such  cooperative  associa¬ 
tions,  if  such  federation  possesses  no  greater  powers  or  purposes  than  cooperative 
associations  so  defined.  “Cooperative  association”  as  defined  in  the  Marketing 
Act  means  any  association  in  which  farmers  act  together  in  processing,  preparing 
for  market,  handling,  and/or  marketing  the  farm  products  of  persons  so  engaged, 
and  also  means  any  association  in  which  farmers  act  together  in  purchasing,  test¬ 
ing,  grading,  processing,  distributing,  and/or  furnishing  farm  supplies  and/or  faun 
business  services,  provided,  however,  that  such  associations  are  operated  foi  the 
mutual  benefit  of  the  members  thereof  as  such  producers  or  purchasers  and  con¬ 
form  to  one  or  both  of  the  following  requirements: 

First.  That  no  member  of  the  association  is  allowed  more  than  one  vote  because 
of  the  amount  of  stock  or  membership  capital  he  may  own  therein;  and 

Second.  That  the  association  does  not  pay  dividends  on  stock  or  membership 
capital  in  excess  of  8  percent  per  annum. 

And  in  any  case  to  the  following: 

Third.  That  the  association  shall  not  deal  in  farm  products,  farm  supplies,  and 
farm  business  services  with  or  for  nonmembers  in  an  amount  greater  in  \  alue 
than  the  total  amount  of  such  business  transacted  by  it  with  or  for  members. 
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All  business  transacted  by  any  cooperative  association  for  or  on  behalf  of  the 
United  States  or  any  agency  or  instrumentality  thereof  shall  be  disregarded  in 
determining  the  volume  of  member  and  nonmember  business  transacted  by  such 
association. 

The  present  proposal  would  amend  section  203(b)(5)  by  adding  language  which 
would  indicate  that,  in  transportation  for  nonmembers  for  compensation,  the 
exemption  from  regulation  would  apply  only  when  those  vehicles  are  being  used 
in  the  transportation  of  farm  products,  farm  supplies,  Or  other  farm-related  traffic. 

Basically,  S.  752  is  designed  to  eliminate  certain  kinds  of  traffic  from  the 
benefits  of  the  exemption.  More  specifically,  the  bill  is  designed  to  overcome 
the  decision  of  the  Ninth  Circuit  Court  of  Appeals  in  Northwest  Agricultural 
Cooperative  Association  v.  ICC,  350  F.  2d  252,  which  held  that  an  agricultural 
cooperative  (as  defined  in  the  Marketing  Act)  whose  primary  activity  was  trans¬ 
porting  farm  products  and  farm  supplies  did  not  lose  its  status  as  a  cooperative 
association  so  as  to  subject  its  transportation  activities  to  economic  regulation 
by  the  ICC  where  its  transportation  of  non-farm  products  and  supplies  was  inci¬ 
dental  and  necessary  to  the  cooperative’s  farm-related  transportation,  both  in 
character  and  amount. 

The  court  defined  incidental  as  “limited  to  otherwise  empty  trucks  returning 
from  hauling  member  farm  products  to  market,  and  producing  a  small  return  in 
proportion  to  the  .  .  .  [the  cooperative’s]  income  from  trucking  farm  products 
and  farm  supplies.” 

Necessary  was  defined  as  when  “it  is  not  economically  feasible  to  operate  the 
trucks  empty  on  return  trips,  and  .  .  .  [where]  the  additional  income  obtained 
is  no  more  than  that  required  to  render  performance  of  the  cooperative's  primary 
farm  transportation  service  financially  practicable.”  • 

The  court  further  stated  that  “a  cooperative  would  not  be  of  this  character 
[an  association  as  defined]  if  its  non-farm  related  business  exceeded  that  which 
was  necessary  and  incidental  to  its  farm-related  business,  and  it  is  difficult  to 
imagine  circumstances  under  which  non-farm  related  business  could  approach 
fifty  percent  of  the  total  and  still  remain  incidental  and  necessary  to  farm- 
related  business.” 

In  reaching  its  conclusions,  the  court  relied  on  the  legislative  history,  the 
precedents  in  ICC  v.  Jamestown  Farmers  Union,  47  F.  Supp.  749  (I).  Minn. 
1944),  aff’d.  151  F.  2d  403,  8th  Cir.  1945,  and  repeated  rejections  by  Congress 
of  past  efforts  to  narrow  the  reach  of  the  Agricultural  Marketing  Act  to  serve 
the  policies  underlying  the  Interstate  Commerce  Act  at  the  expense  of  those 
upon  which  the  Agricultural  Marketing  Act  is  based.  The  court  also  rejected 
the  ICC's  effort  to  impose  a  definition  which  would  have  required  that  trans¬ 
portation  of  traffic  other  than  for  cooperative  members  must  be  “functionally 
related”  to  the  business  of  the  cooperative.  The  Supreme  Court  denied  a  petition 
for  certiorari  at  382  U.S.  1011. 

The  Department  is  opposed  to  the  proposed  legislation.  The  present  exemption 
has  permitted  the  agricultural  cooperatives  to  conduct  efficient  and  economic 
operations  by  allowing  a  limited  amount  of  for-hire  truck  transportation.  As 
the  Circuit  Court  pointed  out,  the  legislative  history  and  prior  court  decisions 
supported  the  position  of  the  cooperatives.  Moreover,  in  the  1966  hearings  on 
S.  1729,  a  similar  bill,  it  was  demonstrated  that  the  cooperatives  themselves 
had  exercised  initiative  in  1959  in  attempting  to  resolve  the  matter  by  getting 
the  Interstate  Commerce  Commission  to  adopt  formally  its  own  Administrative 
Ruling  as  to  their  activities;  the  ICC  had  rejected  their  overtures.  It  was  further 
demonstrated  that  the  amount  of  non-agricultural  supplies  hauled  for  nonmembers 
was  less  than  0.9  of  1  percent  of  all  of  the  backhaul  trips  (which  included  member 
traffic  and  agricultural  products  exempt  elsewhere  under  section  203(b)(6)). 
Based  upon  Department  of  Agriculture  studies,  it  was  estimated  that  the  volume 
of  trucking  at  issue  was  .00027  of  1  percent  of  total  trucking  operations  in  the 
Nation.  In  addition,  the  cooperatives  were  able  to  demonstrate  that  the  seven 
motor  carriers  who  appeared  at  the  hearings  on  S.  1729  asserting  injury  had 
substantial  overall  growth  rates  and  an  increase  in  earnings.  Moreover,  when 
investigatory  proceedings  have  been  undertaken  by  the  ICC,  the  cooperative 
involved  has  made  its  books  available  to  the  Commission. 

In  sum,  the  Department  is  of  the  opinion  that  the  present  exemption  is  con¬ 
sistent  with  Congressional  intent  and  that  it  has  not  been  abused  in  any  sense  to 
the  significant  detriment  of  regulated  carriers.  Our  position  in  this  regard  reflects 
both  civilian  and  military  considerations.  Transportation  by  agricultural  co¬ 
operatives  for  the  Department  of  Defense,  while  it  has  permitted  efficient  service 
and  needed  economics  in  the  face  of  rising  freight  rates,  has  been  extremely  modest 


151 


when  compared  to  the  total  amount  of  traffic  moved  for  that  Department  by  all 
land  carriers. 

Section  ‘203(b)(5)  is  a  carefully  drawn  statute  which  properly  recognizes  that 
the  needs  of  agriculture  and  those  of  the  regulated  for-hire  industry  must  be 
carefully  balanced  if  the  public  interest  is  to  prevail.  The  Commission  itself  has 
been  able  to' carry  out  this  intent  since  the  Northwest  decision  by  developing  a 
body  of  case  law  within  the  framework  of  the  court’s  decision  in  such  recent  cases 
as  Edgerton  Cooperative  Oil  Association — Investigation  of  Operations,  105  M.C.C. 
100,  Cache  Valley  Dairy  Association  Investigation  of  Operation,  103  M.C.C.  798, 
and  Agricultural  Transportation  Association  of  Texas  Investigation,  102  M.C.C.  527. 
It  is  therefore  apparent  that  the  Commission  is  in  a  position  to  cope  with  any 
issues  presented  by  the  activities  of  cooperatives,  and  is  not,  in  our  opinion  in 
need  of  further  authority  restrictive  of  a  small  but  legitimate  activity.  It  could 
also,  for  example,  proposed  by  rulemaking  appropriate  guidelines  to  clarify  any 


uncertainties  as  might  appear. 


One  possible  amendment,  as  we  view  matters,  is  that  necessitated  by  the 
ilure  of  the  Agriculture  Marketing  Act  to  classify  the  transportation  of  property 
r  the  U.S.  Government  or  any  of  its  agencies  as  non-member  business.  'We 
ould  have  no  objection  to  such  a  clarifying  amendment.  As  to  S.  752,  however, 
e  would  oppose  its  enactment. 

The  Bureau  of  the  Budget  adyises  that  from  the  standpoint  of  the  Adminis- 
ration’s  program  there  is  no  objection  to  the  submission  of  this  report  for  the 


tration's  progr 
consideration  of  the  Committee. 
Sincerely  yours, 


John  L.  Sweeney, 
Assistant  Secretary  for  Public  Affairs. 


Department  of  Argiculture, 

Washington,  D.C.,  July  2 4,  1967. 


Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  of  February  3,  1967, 
for  comments  with  respect  to  S.  752,  a  bill  “To  amend  section  203(b)(5)  ot  the 
Interstate  Commerce  Act  to  clarify  this  exemption  with  respect  to  transportation 
performed  by  agriculgural  cooperative  associations  for  non-members.” 

This  proposed  legislation  would,  if  enacted,  limit  the  exemption  of  motor 
vehicles  controlled  and  operated  a  cooperative  association  as  defined  in  the 
Agricultural  Marketing  Act,  approved  June  15,  1929,  as  amended,  or  by  a  federa¬ 
tion  of  such  cooperatives.  The  exemption  from  economic  regulation  would  no  longer 
apply  to  such  motor  vehicles  when  used  in  the  transportation,  for  11011-members  for 
compensation,  of  property  of  any  kind  except  farm  products,  farm  supplies,  or 
other  farm  related  traffic.  This  provision  for  total  elimination  of  certain  kinds  ot 
cargo  from  the  benefits  of  exemption  would  impair  the  efficiency  and  economy 
under  which  transportation  is  conducted  by  cooperatives  in  accordance  with  the 


existing  provisions  of  law. 

The  Department  does  not  favor  enactment  of  this  legislation. 

The  interpretation  of  the  cooperative  exemption  in  Section  203(b)(5)  oi  the 
Interstate  Commerce  Act  has  been  the  subject  of  much  litigation.  In  a  numbei  ot 
cases  before  the  Interstate  Commerce  Commission  and  the  courts,  the  Depart¬ 
ment  of  Agriculture  has  consistently  taken  the  position  that  the  language  of  t  he 
Interstate  Commerce  Act,  wrhen  read  in  conjunction  with  the  language  of  the 
Agricultural  Marketing  Act  of  1929,  should  be  given  a  liberal  construction;  that 
cooperatives  should  not  be  so  limited  in  their  motor  carrier  operations  that  efficient 
operation  on  behalf  of  farmer  members  would  be  stifled;  that  it  wras  clearly  the 
intent  of  the  statute  that  a  cooperative,  in  the  conduct  of  its  motor  carrier  opera¬ 
tions,  be  permitted  to  transport  in  addition  to  its  own  and  its  members  property, 
incidental  quantities  of  property  belonging  to  others;  and  that  backhauls  ot  non- 
member  property  of  a  character  which  would  otherwise  be  subject  to  regulation, 
should  be  permitted,  provided  the  transportation  of  such  property  remained 
incidental  to  the  transportation  of  property  of  the  cooperative  and  its  members. 

Generally,  the  courts  have  ruled  in  favor  of  the  Department  s  interpretation 
of  the  statutes  and  against  the  more  restrictive  interpretations  which  others 
have  advocated.  The  decision  of  the  Ninth  Circuit  Court  of  Appeals  (35(  e  . 
252  (1965),  cert,  denied,  382  U.S.  1011  (1966)),  involving  the  Northwest  Agn- 
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cultural  Cooperative  Association  supports  the  Department’s  view.  In  this  case 
the  Court  held  that  a  cooperative  “does  not  loss  its  status  by  engaging  in  activity 
other  than  its  primary  statutory  activity,  so  long  as  the  other  activity  is  incidental 
to  the  primary  one  and  necessary  to  its  effective  performance.”  Pursuant  to  the 
Court’s  decision  a  cooperative  would  be  permitted  to  engage  in  the  transportation 
of  so-called  “non-farm  related”  property  to  the  extent  that  such  transportation 
activity  is  incidental  to  its  primary  activity  of  transporting  its  own  or  member 
property  and  necessary  to  the  effective  performance  of  that  activity. 

We  should  like  to  emphasize  that  our  position  in  cases  involving  the  cooperative 
exemption  has  not  been  dictated  solely  by  the  belief  that  this  is  the  proper  legal 
interpretation  of  the  statutes,  but  also  by  the  conviction  that  the  public  interest 
would  be  appropriately  served.  Clearly,  the  interests  of  the  cooperatives  and  their 
farmer  members  are  served  through  the  greater  operating  efficiencies  made  possible 
under  the  “incidental  and  necessary”  test  of  the  Northwest  decision.  Further, 
to  the  extent  that  the  motor  carrier  operations  of  the  cooperatives  are  efficient, 
the  interests  of  the  marketing  system  and  of  consumers  are  served.  At  the  same 
time,  Department  statistics  which  have  been  made  available  to  the  Committee 
in  the  past  clearly  indicate  that  the  impact  upon  the  regulated  common  carrier 
industry  of  transportation  by  the  cooperatives  of  property  which  might  other¬ 
wise  be  transported  by  the  common  carriers  is  quite  negligible.  Accordingly,  we 
believe  it  would  not  be  in  the  public  interest  to  adopt  the  restrictive  approach 
provided  for  in  S.  752. 

Although  the  Department  is  opposed  to  S.  752,  there  would  appear  to  be  merit 
in  legislation  which  would  clarify  the  scope  of  the  exemption  and  assist  the  ICC 
in  its  enforcement  of  the  motor  carrier  provisions  of  the  Act.  Our  views  may  be 
summarized  as  follows: 

First,  we  believe  it  would  be  appropriate  for  a  cooperative  to  be  required  to 
notify  the  Interstate  Commerce  Commission  if  it  intends  to  transport  for  hire 
in  motor  vehicles  which  it  controls  or  operates,  any  property  other  than  its  own 
or  that  of  its  members,  farm  products  and  farm  supplies  for  non-member  farmers, 
and  commodities  exempt  under  Section  203(b)(6)  of  the  Interstate  Commerce 
Act.  The  ICC  would  thus  have  a  record  of  those  cooperatives  which  intend  to 
transport  the  type  of  property  which  has  been  the  subject  of  controversy. 

Second,  to  further  assist  the  ICC  and  to  meet  one  of  the  problems  with  respect 
to  which  Commission  representatives  expressed  concern  during  hearings  last  year 
on  S.  1729,  we  believe  the  Commission  or  its  agents  should  be  given  express  au¬ 
thority  to  have  access  to  the  books,  records,  and  accounts  pertaining  to  the  motor 
vehicle  transportation  of  those  cooperatives  which  transport  property  in  accordance 
with  their  notice  to  the  Commission. 

Third,  we  believe  the  quantity  of  this  non-cooperative  traffic  described  above 
which  a  cooperative  could  transport  in  any  year  should  be  limited  to  a  quantity 
which  is  incidental  to  the  primary  transportation  operation  of  the  cooperative 
and  necessary  to  its  effective  performance.  Such  a  limitation,  we  believe,  flows 
from  application  of  the  decision  in  the  Northwest  case  referred  to  previously.  The 
amount  of  such  property  which  cooperatives  should  be  authorized  to  transport  in 
order  to  achieve  efficiency  of  operation  will  vary  depending  upon  the  nature  of  the 
business  of  the  cooperative,  the  geographic  area  where  it  operates,  and  the 
availability  of  other  backhaul  traffic. 

Fourth,  to  clarify  a  question  which  has  arisen  in  the  past  and  which  appears  to 
be  one  of  concern  to  the  regulated  motor  carrier  industry,  we  believe  that  trans¬ 
portation  operations  which  a  cooperative  carries  out  for  non-members  should  not 
exceed  the  transportation  operations  which  it  carries  out  for  members.  Under  the 
Agricultural  Marketing  Act  of  1929,  a  cooperative  may  not  deal  in  “farm  products,, 
farm  supplies,  and  farm  business  services  with  or  for  non-members  in  an  amount 
greater  in  value  than  the  total  amount  of  such  business  transacted  by  it  with 
or  for  members.”  This  provision  applies  to  the  total  business  activities  of  a  co¬ 
operative.  Apparently,  there  is  concern  that  in  a  case  where  the  only  non-member 
business  of  a  cooperative  is  transportation,  the  cooperative  would  be  free  to 
engage  in  transportation  for  non-members  in  an  amount  equal  in  value  to  the  total 
business  of  all  kinds  conducted  by  the  cooperative  for  members.  A  provision  which 
would  equate  non-member  transportation  business  with  member  transportation 
business  would  alleviate  this  concern. 

There  has  also  been  concern  expressed  that  under  the  language  of  the  Agri¬ 
cultural  Marketing  Act  cooperatives  could  transport  property  for  the  U.S.  Gov¬ 
ernment  or  any  of  its  agencies  without  limit.  We  question,  however,  whether  any 
such  result  was  intended.  Any  doubt  could  be  removed  by  a  specific  provision  that 
transportation  of  property  for  the  U.S.  Government  or  any  of  its  agencies  is  to  be- 
considered  non-member  business. 
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We  believe  that  legislation  which  embodies  the  views  set  out  above  would  con¬ 
stitute  an  appropriate  prescription  of  the  intended  scope  of  the  cooperative 
exemption,  and  would  provide  a  mechanism  which  would  materially  assist  ICC 
in  its  enforcement  of  motor  carrier  operations.  It  would  give  appropriate  recogni¬ 
tion  to  the  interests  of  the  agricultural  community,  the  common  carrier  industry, 
and  the  public. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the  presentation 
of  this  report  from  the  standpoint  of  the  Administration’s  program. 

Sincerely  yours, 

Orville  L.  Freeman,  Secretary. 


Department  of  the  Army, 
Washington,  D.C.,  July  2 4,  1967 . 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for  the  views  of  the 
Department  of  Defense  with  respect  to  S.  752,  90th  Congress,  a  bill  “To  amend 
section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify  this  exemption  with 
respect  to  transportation  performed  by  agricultural  cooperative  associations  for 
non- members.”  The  Secretary  of  Defense  has  assigned  to  the  Department  of  the 
Army  the  responsibility  for  expressing  the  views  of  the  Department  of  Defense 
on  this  bill. 

Section  203(b)(5)  of  the  Interstate  Commerce  Act,  49  U.S.C.  303(b)(5), 
exempts  agricultural  cooperative  associations,  as  defined  in  the  Agricultural 
Marketing  Act  of  1929,  from  economic  regulation  by  the  Interstate  Commerce 
Commission.  On  August  10,  1965,  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  case  of  Northwest  Agricultural  Cooperative  Association,  Inc. 
v.  Interstate  Commerce  Commission,  350  F.  2nd  252,  cert.  den.  382  U.S.  1011 
(1966),  judicially  established  the  right  of  agricultural  cooperative  association 
truck  lines  to  back-haul  non-farm  commodities  for  non-members.  The  court 
limited  the  legitimate  extent  of  such  traffic  to  that  which  is  incidental  and  neces¬ 
sary  to  the  farm-related  transportation  of  the  cooperative.  Since  that  decision,  the 
Department  of  Defense  has  utilized  the  transportation  services  of  agricultural 
cooperative  associations  where  their  use  was  in  the  best  interest  of  the  Government. 

S.  752  would  amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to 
eliminate  the  present  exemption  from  economic  regulation  except  in  those  situa¬ 
tions  where  the  back-haul  traffic  is  farm-related. 

The  Department  of  Defense  is  required  under  chapter  137  of  title  10,  United 
States  Code,  the  former  Armed  Services  Procurement  Act,  to  procure  the  supplies 
and  services  it  needs  by  competition  to  the  maximum  practicable  extent.  To 
deprive  the  Department  of  the  use  of  the  transportation  facilities  of  bona  fide 
farm  cooperatives  would  deprive  it  of  one  of  the  alternatives  management  presently 
possesses  to  foster  competition  for  military  traffic. 

Our  experience  to  date  demonstrates  that  farm  cooperatives  are  capable  of 
providing  efficient  service  to  the  Department  of  Defense  at  reasonable  cost 
without  adverse  impact  on  regulated  carriers.  The  transportation  capability  of 
the  farm  cooperatives  constitutes  an  important  segment  of  the  total  U.S.  trans¬ 
portation  system.  If  farm  cooperatives  are  to  make  their  maximum  contribution 
to  the  economy  of  the  nation,  their  transportation  facilities  must  be  available  to 
shippers  in  those  situations  where  prudent  management  dictates  their  use.  Other¬ 
wise  it  will  not  be  possible  to  achieve  the  objectives  outlined  in  the  1962  Presi¬ 
dential  Transportation  Message  to  the  Congress  wherein  it  was  stated: 

“The  basic  objective  of  our  nation's  transportation  system  must  be  to 
assure  the  availability  of  the  fast,  safe  and  economical  transportation  services 
needed  in  a  growing  and  changing  economy  to  move  people  and  goods,  without 
waste  or  discrimination,  in  response  to  private  and  public  demands  at  the 
lowest  cost  consistent  with  health,  convenience,  national  security  and  other 
broad  public  objectives.  .  .  .  This  basic  objective  can  and  must  be  achieved 
primarily  by  continued  reliance  on  unsubsidized  privately-owned  facilities, 
operating  under  the  incentives  of  private  profit  and  checks  of  competition  to 
the  maximum  extent  practicable.” 

For  the  foregoing  reasons,  the  Department  of  Defense  recommends  against  the 
enactment  of  S.  752.  . 

The  enactment  of  the  bill  would  remove  an  effective  element  of  price  and 
service  competition  and  thus  deprive  the  Department  of  Defense  of  a  source  of 
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efficient  and  low  cost  transportation  for  freight  shipments.  As  a  result,  budgetary 
requirements  of  the  Department  of  Defense  tvould  be  increased. 

This  report  has  been  coordinated  within  the  Department  of  Defense  in  accord¬ 
ance  with  procedures  prescribed  by  the  Secretary  of  Defense. 

The  Bureau  of  the  Budget  advises  that,  from  the  standpoint  of  the  Adminis¬ 
tration’s  program,  there  is  no  objection  to  the  presentation  of  this  report  for  the 


consideration  of  the  Committee. 
Sincerely  yours, 


Stanley  It.  Resor, 

Secretary  of  the  Army. 


General  Services  Administration, 

Washington,  D.C.,  July  24,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman ,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  Your  letter  of  February  3,  1967,  requested  any  com¬ 
ments  that  the  General  Services  Administration  might  care  to  offer  on  S.  752, 
90th  Congress,  a  bill  “To  amend  section  203(b)(5)  of  the  Interstate  Commerce 
Act  to  clarify  this  exemption  with  respect  to  transportation  performed  by  agri¬ 
cultural  cooperative  associations  for  nonmembers.” 

The  bill  would  remove  the  exemption  from  the  general  operation  of  the  Inter¬ 
state  Commerce  Act  of  motor  vehicles  controlled  and  operated  by  an  agricultural 
cooperative  association  or  federation  thereof  when  used  in  transportation  for 
nonmembers  for  compensation,  unless  the  vehicles  are  being  used  in  transporta¬ 
tion  of  farm  products,  farm  supplies,  or  other  farm-related  traffic. 

GSA  has  not  thus  far  had  occasion  to  utilize  transportation  offered  by  agri¬ 
cultural  cooperative  associations  and  therefore  is  not  in  a  position  to  submit 
meaingful  comment  on  the  proposed  bill.  We  are  aware  of  course  of  the  significant 
interest  of  the  Department  of  Agriculture  in  this  subject  and  of  the  fact  that  the 
Department  of  Defense  has  procured  transportation  services  from  agricultural 
cooperative  associations  in  the  past  several  months.  Under  these  circumstances 
it  would  seem  appropriate  for  GSA  to  defer  to  the  views  of  those  Departments 
having  the  more  significant  interest. 

The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint  of  the  Admin¬ 
istration’s  program,  there  is  no  objection  to  the  submission  of  this  report  to  your 
Committee. 

Sincerely  yours, 


Lawson  B.  Knott,  Jr., 

Administrator . 


Senator  Lausche.  The  first  witness  this  morning  is  George  W. 
Baude,  Military  Traffic  Management  and  Terminal  Service,  Depart¬ 
ment  of  Defense. 

You  may  proceed. 


STATEMENT  OF  GEORGE  W.  BAUDE,  ACTING  CHIEF  OF  OPERA¬ 
TIONS  DIVISION,  MILITARY  TRAFFIC  MANAGEMENT  AND 
TERMINAL  SERVICE,  DEPARTMENT  OF  DEFENSE,  ACCOM¬ 
PANIED  BY  ROBERT  F.  MC  CABE  OF  MTMTS-DOD  AND  ROLAND 
GUYOTTE  OF  MTMTS-DOD 

Mr.  Baude.  Mr.  Chairman,  I  would  like  to  read  a  prepared  state¬ 
ment  and  then  be  able  to  answer  any  questions  that  I  am  capable  of 
answering. 

Senator  Lausche.  Proceed. 

Mr.  Baude.  My  name  is  George  William  Baude.  I  am  the  Acting 
Chief  of  the  Operations  Division,  Directorate  of  Freight  Traffic  of  the 
Military  Traffic  Management  and  Terminal  Service.  This  Service  is 
the  Department  of  Defense  Single  Manager  Operating  Agency  for 
Traffic  Management,  often  referred  to  as  MTMTS.  One  of  the  respon¬ 
sibilities  of  the  MTMTS  is  to  prescribe  implementing  procedures  for 
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policies  issued  by  the  Secretary  of  Defense  regarding  procurement  of 
transportation  within  the  United  States  from  commercial  sources. 

The  Military  Traffic  Management  and  Terminal  Service  (MTMTS) 
is  responsible  for  directing,  controlling,  and  supervising  all  functions 
incident  to  the  effective  and  economical  procurement  and  use  of  com¬ 
mercial  transportation  services  by  the  Army,  Navy,  Air  Force,  and 
other  Department  of  Defense  agencies  for  the  movement  of  persons  and 
goods  between  points  within  the  continental  United  States. 

MTMTS  is  also  charged  with:  (a)  Negotiating  with  for-hire  com¬ 
mercial  carriers  of  cargo  or  their  ratemaking  agencies,  and  ( b )  routing 
traffic  or  prescribing  rules,  regulations,  and  criteria  for  the  guidance  of 
those  military  agencies  assigned  routing  responsibilities. 

Late  in  1966,  after  the  right  of  agricultural  cooperative  association 
truck  lines  to  backhaul  nonfarm  commodities  for  nonmembers  had 
been  judicially  established  in  the  Northwest  Agricultural  Cooperative 
Association  case,  and  several  agricultural  cooperatives  had  contacted 
Department  of  Defense  officials  regarding  then'  desire  to  participate 
in  the  movement  of  military  traffic,  the  Secretary  of  Defense  concluded 
that  the  Department  of  Defense  should  utilize  the  services  offered  by 
the  farm  cooperatives  because  of  our  responsibility  to  obtain  effective 
transportation  of  military  supplies  at  the  lowest  overall  cost  to  the 
Government  and  the  taxpayer.  We  consider  this  decision  to  be  in 
consonance  with  the  national  transportation  policy  of  the  Congress 
which  stresses  the  essential  role  of  competition  in  assuring  the  avail¬ 
ability  of  fast,  safe,  and  economical  transportation  services  required 
to  meet  private  and  public  demands. 

In  the  implementation  of  the  DOD  policy  to  use  farm  cooperatives, 
MTMTS  established  procedures  including  a  formal  agreement  for 
execution  by  the  carrier  to  assure  a  relationship  comparable  to  the  use 
of  regulated  carriers.  Additionally,  we  prescribed  a  uniform  means  of 
publishing  rates  for  the  movement  of  DOD  traffic. 

I  have  attached  here  a  copy  of  the  formal  agreement  executed  with 
the  carriers. 

Senator  Lausche.  Is  that  a  lengthy  document? 

Mr.  Baude.  It  is  four  pages,  three  principal  sides. 

Senator  Lausche.  Have  it  printed  in  the  record. 

(The  basic  agreement  for  Agricultural  Cooperative  Associations 
follows:) 

Basic  Agreement  for  Agricultural  Cooperative  Associations 

1.  The  undersigned,  who  is  duly  authorized  and  empowered  to  act  on  behalf 

of _ hereinafter  called  the  carrier,  as  a  prerequisite  to  consideration 

for  the  transportation  of  cargo  for  the  account  of  the  Department  of  Defense 
(DoD),  hereby  certifies: 

a.  That _ is  a  cooperative  association  as  defined  by  the  Agri¬ 

cultural  Marketing  Act  of  1929  (12  USC  1 141  j  (a) ) . 

b.  That  this  cooperative  association  operates  under  the  exemption  of  203(b)(5) 
of  the  Interstate  Commerce  Act.  (49  USC  303(b)(5)). 

c.  That  all  traffic  transported  for  the  DoD  will  be  incidental  to  and  necessary 
for  the  primary  purpose  of  this  association. 

d.  That  such  transportation  for  the  DoD  will  be  performed  in  accordance  with 
all  applicable  Federal,  State,  municipal  and  other  local  laws,  and  regulations  (no 
fines,  charges,  or  assessments  for  overloaded  vehicles  or  other  violations  of  applicable 
laws  and  regulations  will  be  passed  to,  or  be  paid  by  any  agency  of  the  Federal 
Government). 

e.  The  carrier  will  be  fully  liable  for  delivery  of  all  cargo  in  the  same  condition 
as  received  at  origin,  except  loss  or  damage  caused  by  act  of  God,  public  enemy  act 
or  ommission  of  shipper,  inherent  vice  or  detrimental  changes  due  to  nature  or 
commodity,  or  natural  shrinkage.  Carrier  agrees  to  settle  promptly  claims  for 
loss  or  damage. 
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f.  The  carrier  will  furnish  at  no  cost  to  the  Government,  a  certificate  of  insurance 
issued  by  a  responsible  insurance  company  protecting  the  Government  from  (1) 
liability  for  loss  or  damage  to  property  of  third  persons  or  to  the  carrier’s  own 
property,  in  an  amount  not  less  than  $1,000,000.00;  (2)  liability  for  injury  or  death 
to  third  persons  or  to  carrier’s  employees,  in  an  amount  not  less  than  $1,000,000.00; 
and  (3)  loss  or  damage  to  Government  cargo,  in  an  amount  not  less  than  $1,000,- 
000  00  per  truckload,  or  per  shipment  in  event  shipment  is  less  than  a  full  truck- 
load  Notice  of  any  change  or  cancellation  of  the  insurance  coverage  will  be  mailed 
(by  the  Insurance  Company)  to  the  Commander,  Military  Traffic  Management 
and  Terminal  Service,  Department  of  the  Army,  ATTN:  FTO,  Washington,  D.C. 
20315,  at  least  30  days  prior  to  such  change  or  cancellation.  The  policy  will  be 
so  written  as  to  name  the  Department  of  Defense  as  an  additional  insured  there- 
under. 

g.  Adequate  labor  and/or  equipment  to  load  and  unload  vehicles  will  be  furnished 
bv  and  at  the  expense  of  the  carrier. 

'  h.  Carrier  agrees  to  accept  government  bills  of  lading,  on  which  freight 
charges  will  be  paid  by  the  Government,  and  will  be  bound  by  all  terms  and  condi¬ 
tions  stated  thereon,  as  well  as  by  all  pertinent  provisions  of  Title  5,  U.S.  General 
Accounting  Office  Manual  for  Guidance  of  Federal  Agencies  (4  C.F.R.  52.1-55.2). 

i.  The  carrier  will  spot  equipment  for  loading  at  the  time  and  place  requested. 
Shipments  will  be  delivered  in  direct  service  without  delay  to  the  destination 
shown  on  the  government  bills  of  lading  unless  consignee  or  consignor  directs 
diversion  of  the  shipment  to  a  new  or  different  destination. 

j.  The  Government  reserves  the  right  to  reject  the  utilization  of  any  equip¬ 
ment  placed  for  loading  by  the  carrier  if  it  does  not,  upon  inspection,  meet  speci¬ 
fications  and  requirements  for  the  particular  shipment  involved  (size,  cube, 
cleanliness,  mechanical  condition,  etc.). 

k.  The  carrier  will  not  divulge  any  information  to  unauthorized  persons  con¬ 
cerning  the  nature  and  movements  of  any  shipment  tendered  to  it. 

l.  Carrier  agrees  to  transport  Government  shipments  at  its  lowest  effective 
charge  named  in  the  tender  applicable  on  the  commodity  transported,  whether 
or  not  the  rate  tender  is  referenced  on  the  government  bill  of  lading. 

Hi,  The  carrier  agrees  that  the  charges  assessed  for  the  transportation  of  the 
commodity  involved  shall  not  exceed  duly  published  and  filed  tariff  charges 
applicable  for  the  account  of  regulated  carriers  furnishing  comparable  transporta¬ 
tion  services.  ,, 

n.  The  carrier  agrees  to  promptly  refund  all  uncontested  overcharges  to  the 
Government  and  authorizes  the  Government  to  deduct  the  amount  of  over¬ 
charges  from  any  amount  subsequently  found  to  be  due  the  carrier. 

o.  ‘Claims  of  any  nature  (whether  loss  or  damage,  overcharge,  or  under  charge 
charge)  shall  be  filed  by  either  party  not  more  than  3  years  after  the  time  of 
payment  of  the  bills. 

2.  Nothing  in  this  Agreement  will  be  construed  as  a  guarantee  by  the  Govern¬ 
ment  of  any  particular  volume  of  traffic. 

3  The  undersigned  carrier  official  by  affixing  signatures  hereto  states  that  he 
has  read  and  understands  the  general  and  specific  terms  and  conditions  of  service 
outlined  and  agrees  to  provide  service  in  accordance  with  such  terms  or  conditions. 
Failure  or  non-performance  by  carrier  with  any  of  the  terms  or  conditions  of 
service  will  constitute  a  breach  of  this  Agreement.  The  Government  reserves 
the  right  to  suspend  carrier  for  unsatisfactory  service  until  such  carrier  establishes 
to  the  satisfaction  of  the  DOD  that  the  operating  or  other  deficiency  has  been 
corrected. 

4.  The  terms  of  this  Agreement  will  be  applicable  to  each  shipment. 

5.  This  Agreement  shall  be  effective  from  the  date  of  acknowledgment  by  the 
Commander,  Military  Traffic  Management  and  Terminal  Service,  until  ter¬ 
minated  by  either  party  giving  30  days  notice  to  the  other  party. 


Signature. 


(Type  name  below  signature) 


(Title) 


(Association) 


Address  (Number  and  Street) 


Date 


(City) 


(State) 


(Zip  Code) 
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Mr.  Baude.  During  December  the  first  shipments  moved  by  farm 
cooperatives  subsequent  to  the  formalization  of  detailed  procedures 
and  standard  agreement.  Through  June  of  this  year,  the  Department 
of  Defense  has  utilized  three  farm  cooperatives  to  transport  a  little 
over  8,200  short  tons  of  freight,  compared  to  total  traffic  of  over 
13.7  million  short  tons.  The  cumulative  savings  were  over  $131,500. 

The  position  adopted  by  the  Department  of  Defense  with  respect 
to  S.  752  is  in  consonance  with  its  policy  to  obtain  effective  transporta¬ 
tion  of  military  supplies  at  the  lowest  overall  cost  to  the  Government 
and  the  taxpayer.  Experience  so  far  indicates  that  these  cooperatives 
have  furnished  adequate  and  economical  service,  and  their  continued 
availability  is  therefore  desired  by  the  Department  of  Defense. 

Mr.  Chairman,  this  completes  my  prepared  statement.  I  will  be 
happy  to  answer  questions  to  the  extent  of  my  ability. 

Senator  Lausche.  Up  until  the  time  of  the  Northwest  case,  you 
did  not  utilize  the  transportation  services  of  the  co-ops,  is  that  correct? 

Mr.  Baude.  We  did  not,  sir. 

Senator  Lausche.  And  according  to  your  statement,  after  that 
decision,  you  were  contacted  by  a  number  of  co-ops  informing  you 
that  they'  were  available  to  serve  you  on  a  negotiated  rate  basis,  is 
that  correct? 

Mr.  Baude.  This  is  correct,  sir. 

Senator  Lausche.  Where  are  these  several  co-ops  located  that  you 
mentioned  as  now  providing  services  to  you? 

Mr.  Baude.  We  at  present,  while  we  have  executed  agreement  with 
six  of  these  carriers,  during  the  first  6  months  period  have  actually 
used  three. 

Senator  Lausche.  Now,  then,  you  state,  ‘We  consider  this  decision 
to  be  in  consonance  with  the  national  transportation  policy  of  the 
Congress  which  stresses  the  essential  role  of  competition  in  assuring 
the  availability  of  fast,  safe,  and  economical  transportation  services 
required  to  meet  private  and  public  demands.”  Is  it  your  under¬ 
standing  that  the  national  transportation  policy  as  set  forth  in  the 
Interstate  Commerce  Act  encourages  the  development  of  competition 
regardless  of  what  its  impact  might  be  on  competing  modes  of  trans¬ 
portation  and  other  regulated  carriers? 

Mr.  Baude.  The  policy  directive  handed  down  to  MTMTS  as  the 
operating  agency  within  the  Department  of  Defense  took  the  position 
that  the  use  of  farm  cooperatives  as  a  competitive  means  of  trans¬ 
portation  because  of  the  economies  as  well  as  service  was  in  consonance 
with  the  President’s  message  of  1962. 

Senator  Lausche.  Is  your  Department  supporting  this  primarily 
because  it  will  get  the  services  at  a  rate  lower  than  that  which  it  has  to 
pay  to  the  regulated  carriers? 

Mr.  Baude.  We  look  at  it  as  additional  carriers  who  can  hold 
themselves  out  to  do  business  with  us.  And  this  can  provide  economy 
as  well  as  service  to  the  Department  of  Defense. 

Senator  Lausche.  Noav,  you  say  that  the  decision  is  in  consonance 
with  the  policy  because  it  stresses  the  essential  role  of  competition. 
Let  us  assume  that  the  truckers  or  the  railroads  wanted  to  serve  you 
at  a  lower  rate  than  the  nonregulated  co-ops.  Could  they  do  so? 

Mr.  Baude.  Yes,  they  could,  sir. 

Senator  Lausche.  Both  railroads  and  truckers,  or  railroads  alone 
because  of  the  existence  of  section  22? 
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Mr.  Baude.  Either  carrier,  either  type  of  carrier,  could  voluntarily 
decide  to  meet  the  competition  of  the  co-ops  from  a  service  and  cost 
standpoint. 

Senator  Latjsche.  Even  though  it  resulted  in  cutthroat  competi¬ 
tion? 

Mr.  Baude.  I  do  not  know  just  how  to  answer  that  they  would 
resort  to  that. 

Senator  Lausche.  What? 

Mr.  Baude.  I  would  not  know  how  to  answer  that  they  would 
resort  to  any  cutthroat  rate  cutting. 

Senator  Lausche.  Well,  I  would  like  to  read  what  the  policy 
statement  is  in  the  Interstate  Commerce  Act. 

It  is  the  purpose  of  the  Act — 

to  encourage  the  establishment  and  maintenance  of  reasonable  charges  for  trans¬ 
portation  service?  without  unjust  discrimination,  undue  preferences  or  advantages, 
or  unfair  or  destructive  competitive  practices. 

Now,  then,  would  a  co-op  be  allowed  under  the  Northwest  decision 
to  fix  a  rate  according  to  its  views  without  having  in  mind  its  out- 
of-poc.ket  expenses  in  making  the  particular  trip?  ■ 

Mr.  Baude.  Well,  Mr.  Chairman,  I  believe  I  would  have  to  defer 
any  judgment  of  the  level  of  rates  to  the  Interstate  Commerce  Com¬ 
mission  rather  than  our  agency  as  a  user  of  transportation.  _ 

Senator  Lausche.  But  the  Interstate  Commerce  Commission  has 
no  jurisdiction  over  the  co-ops  in  the  fixing  of  their  rates. 

Mr.  Baude.  This  is  correct,  sir. 

Senator  Lausche.  How  would  you  refer  it  to  them,  then? 

Mr.  Baude.  We,  of  course,  do  not  judge  the  level  of  rates  by  the 
regulated  carriers  either,  as  a  user. 

Senator  Lausche.  Repeat  that,  will  you,  please? 

Mr.  Baude.  We  do  not  judge  the  level  or  the  propriety  of  the 
level  of  rates  of  the  regulated  carriers  either,  as  a  user. 

Senator  Lausche.  What  is  the  position  of  yourself  and  your 
associates  on  the  proposal  to  repeal  section  22? 

Mr.  Baude.  I  believe  I  have  to  get  a  statement  from  the  policy 
officials  of  the  Department  of  Defense  in  respect  to  section  22. 

Senator  Lausche.  Well,  I  will  repeat  the  question  which  I  put  to 
you  a  moment  ago.  Do  you  primarily  oppose  S.  752  because  it  will  be 
economical  to  the  Defense  Department  and  will  save  money  even 
though  the  moneys  saved  will  eventually  have  to  be  collected  by  the  i 
regulated  carriers  from  other  shippers  in  the  country? 

Mr.  Baude.  Sir,  we  do  oppose  S.  752  from  a  standpoint  that  it 
would  take  from  us  service  which  is  producing  both  economies  and 
increases  the  scope  of  available  transportation  to  move  military  traffic. 

Senator  Lausche.  Well,  two  reasons:  one,  that  it  saves  money  for 
the  Department;  two,  that  it  increases  the  available  services  that 
can  serve  you. 

Mr.  Baude.  Yes,  sir. 

Senator  Lausche.  Do  you  have  any  questions? 

Mr.  Sender.  Yes. 

With  respect  to  this  basic  agreement  referred  to  in  your  statement, 
when  you  utilize  the  services  of  a  regulated  motor  carrier,  do  you 
enter  into  an  agreement  with  them? 

Mr.  Baude.  No,  we  do  not,  sir. 
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Mr.  Sender.  Do  you  require  that  they  furnish  proof  that  they  have 
certificate  authority  from  the  Interstate  Commerce  Commission  for 
the  rates  that  they  file  with  you? 

Mr.  Baude.  This  information  is  available  to  us  in  the  tariffs  and 
in  the  case  of  the  rates  that  they  submit,  they  make  a  statement  on 
the  submission  of  rates  that  they  have  the  appropriate  authority 
from  the  Interstate  Commerce  Commission. 

Senator  Lausche.  At  this  point,  that  is,  the  truckers  and  the 
railroads  have  to  have  an  approval  of  the  rate  which  they  submit  to 
you  to  carry  your  goods. 

Mr.  Baude.  They  can  submit  these  voluntarily  to  us,  Mr.  Chair¬ 
man.  They  do  not  need  the  specific  approval  for  rates  submitted  to  us. 

Senator  Lausche.  But  can  they  submit  any  type  of  rate  they  want, 
or  is  it  subject  to  regulation? 

Mr.  Baude.  The  rates  are  filed  with  the  Commission  when  they 
are  submitted  to  us  through  section  22  or  through  tariff  applications. 

Mr.  Sender.  Do  you  utilize  the  services  of  a  regulated  motor 
carrier  for  territory  beyond  which  he  has  rights  to  serve  or  for  com¬ 
modities  beyond  which  he  has  rights  to  serve? 

Mr.  Baude.  We  do  not. 

Mr.  Sender.  Now,  in  connection  with  the  letter  of  July  24,  1967, 
from  the  Secretary  of  the  Army,  the  second  paragraph  refers  to  the 
Northwest  case.  And  it  says  that  this  case  judicially  established  the 
right  of  agricultural  cooperative  association  trucklines  to  backhaul 
nonfarm  commodities  for  nonmembers.  Where  in  the  basic  agreement 
does  it  refer  to  backhaul? 

Mr.  Baude.  We  do  not  have  that  specific  language  in  the  agree¬ 
ment.  We  do  have  a  provision  in  there  which  is  lc  that  all  traffic 
transported  for  the  Department  of  Defense  will  be  incidental  to  and 
necessary  for  the  primary  purpose  of  this  association. 

We  would  establish,  too,  by  their  first  statements  of  certification 
that  they  are  a  bona  fide  co-op. 

Mr.  Sender.  What  steps  does  the  Department  of  Defense  take  to 
insure  that  the  movement  of  Defense  traffic  is  in  fact  a  backhaul  or 
incidental  to  and  necessary  for  the  primary  purpose  of  this  association? 

Mr.  Baude.  Our  only  procedure  for  this  is  their  certification,  first 
of  all,  that  they  are  a  bona  fide  co-op. 

And,  secondly,  that  they’re  exempt;  they  operate  under  the  exemp¬ 
tion  of  203(b)(5)  of  the  Interstate  Commerce  Act. 

We  do  not  specifically  have  any  procedures  to  police  the  compliance 
with  their  authority  as  we  do  not  do  this  for  common  carriers  either. 

Mr.  Sender.  With  respect  to  common  carriers  of  household  goods, 
as  I  recall,  you  require  that  they  file  proof  of  their  operating  authority 

Mr.  Baude.  Also,  for  common  carriers,  yes,  sir. 

Mr.  Sender.  Since  you  predicated  the  DOD  policy  relative  to  the 
use  of  the  agricultural  cooperatives  on  the  Northwest  case,  how  do  you 
relate  this  to  the  third  provision  in  section  15(a)  of  the  Agricultural 
Marketing  Act  which  provides — and  that  is  the  provision  that  is 
referred  to  under  1(a) — 

All  business  transacted  by  any  cooperative  association  for  or  on  behalf  of  the 
United  States  or  any  agency  or  instrumentality  thereof  shall  be  disregarded  in 
determining  the  volume  of  member  and  non-member  business  transacted  by 
such  association? 
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Mr.  Baude.  I  do  not  believe  that  is  pertinent  to  us  as  a  user. 

Mr.  Sender.  Well,  the  provision  I  referred  to  states  that  business 
done  for  the  U.S.  Government  does  not  come  within  the  determination 
of  the  volume  of  member  and  nonmember  business.  What  is  the 
purpose,  then,  of  lc?  . 

Mr.  Baude.  Well,  the  lc  reiterates  then-  latitude  of  authority  m 
accordance  with  both  the  Interstate  Commerce  Act  and  the  Agri¬ 
cultural  Marketing  Act. 

I  would  further  state  that  lc  is  to  assure  they  understand  they  are 
responsible  for  operating  within  their  authority  of  those  two. 

Air.  Sender.  Is  it  correct  that  no  steps  are  taken  to  police  this  by 
the  Department  of  Defense? 

Mr.  Baude.  That  is  correct. 

Senator  Lausche.  With  regard  to  the  principle  of  the  Department 
of  Defense  to  encourage  competition,  in  the  definition  of  competition, 
do  you  include  the  assumption  that  all  of  the  competitors  shall  have 
equal  rights  and  some  should  not  be  gifted  with  preferential  treatment 
and  others  with  prejudicial  treatment  by  the  Government? 

Mr.  Baude.  As  a  user,  I  do  not  feel  we  would  judge  the  proper 
relationships  between  the  carriers  that  are  available  to  us  as  a  major 

shipper.  .  .  .  . 

Senator  Lausche.  Do  you  take  the  position  that  it  is  fair  competi¬ 
tion  when  the  Government  puts  restrictions  on  one  carrier  and  lib¬ 
erates  other  carriers  from  restrictions? 

Mr.  Baude.  I  do  not  believe  in  my  position  that  I  can  judge  that, 
Mr.  Chairman. 

Senator  Lausche.  Well,  I  do  not  believe  that  regardless  ol  how 
we  study  the  matter,  you  could  say  that  you  have  had  genuine  compe¬ 
tition  when  the  rules  of  bidding  are  different,  applicable  to  one  than 
they  are  to  another. 

I  would  like  to  have  you  answer  it.  You  seem  to  think  that  you — - 

Mr.  Guyotte.  Well,  I  was  suggesting  that  since  the  definition  of 
competition  in  the  Department  of  Defense  is  beyond  transportation, 
that  we  would  be  glad  to  get  you  a  statement  for  the  record  on  this  at 
the  Department  of  Defense  level  of  what  they  included  in  the  term 

“competition.”  . 

Senator  Lausche.  I  have  no  quarrel,  and  I  praise  the  Department 
of  Defense  for  every  effort  to  save  taxpayers  dollars.  And  I  can  under¬ 
stand  when  you  point  out  that  you  have  saved  $131,000  that  you 
are  happy  that  that  service  has  been  rendered  for  the  taxpayers.  But 
we  have  this  Interstate  Commerce  Act,  and  I  know  that  the  Depart¬ 
ment  of  Defense  officials  in  1958  testified  with  great  vigor  that  we 
must  maintain  a  sound,  balanced  transportation  system,  especially  to 
serve  the  Department  of  Defense  in  times  of  need  and  stress. 

Now,  I  think  that  is  all  that  I  have  to  ask.  Thanks  very  much. 

Rodney  E.  Leonard,  Deputy  Assistant  Secretary  for  Marketing  and 
Consumer  Services,  the  U.S.  Department  of  Agriculture. 

It  is  my  understanding  that  Mr.  Girard  will  be  testifying  in  place  of 
Mr.  Leonard.  Is  that  correct? 
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STATEMENT  OF  CLARENCE  H.  GIRARD,  DEPUTY  ADMINISTRATOR, 

CONSUMER  AND  MARKETING  SERVICE,  ACCOMPANIED  BY 

GEORGE  DICE,  DIRECTOR,  TRANSPORTATION  AND  WARE¬ 
HOUSE  DIVISION,  CONSUMER  AND  MARKETING  SERVICE; 

ROBERT  J.  BYRNE,  CHIEF,  TRANSPORTATION  BRANCH,  FARMER 

COOPERATIVE  SERVICE;  AND  MORRISON  NEELY,  ATTORNEY, 

OFFICE  OF  THE  GENERAL  COUNSEL 

Mr.  Girard.  That  is  correct,  sir. 

My  name  is  Clarence  H.  Girard.  I  am  the  Deputy  Administrator 
for  Regulatory  Programs  of  the  Consumer  Marketing  Service  of  the 
Department  of  Agriculture.  Mr.  Leonard  asked  me  to  extend  to  this 
committee  his  sincere  apologies  for  not  being  able  to  attend  this 
morning.  He  testified  before  the  House  Agriculture  Committee  yester¬ 
day,  and  they  held  him  over  until  this  morning. 

And  with  your  permission,  sir,  I  would  like  to  read  Air.  Leonard’s 
statement  and  answer  any  questions  that  you  may  have  with  respect 
thereto. 

Senator  Lausche.  Proceed. 

Mr.  Girard.  Firstly,  I  would  like  to  introduce  my  associates. 

On  my  right  is  Mr.  George  Dice,  who  is  the  Director  of  the  Trans¬ 
portation  and  Warehouse  Division  of  the  Consumer  and  Marketing 
Service. 

On  my  immediate  left  is  Mr.  Robert  Byrne,  who  is  Chief  of  the 
Transportation  Branch,  Farmer  Cooperative  Service. 

And  to  my  far  left  is  Mr.  Morrison  Neely  who  is  attorney  with  the 
Office  of  the  General  Counsel  who  specializes  in  agricultural  coopera¬ 
tive  law. 

I  shall  now  read  Mr.  Leonard’s  statement.  And  perhaps  I  will  make 
some  interjections.  In  the  course  of  the  time,  if  the  Chairman  would 
like  to  interrupt,  I  will  welcome  that. 

I  appreciate  the  opportunity  to  present  this  committee  with  the 
views  of  the  U.S.  Department  of  Agriculture  on  S.  752.  This  bill  would 
amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify 
the  exemption  with  respect  to  transportation  performed  by  agricul¬ 
tural  cooperative  associations  for  nonmembers. 

The  Department  does  not  favor  enactment  of  this  legislation  because 
it  would  impair  the  efficiency  and  economy  of  transportation  opera¬ 
tions  of  cooperatives. 

The  Department  has  filed  a  written  report  on  S.  752  with  this  com¬ 
mittee.  I  will  not  repeat  the  details  of  that  report  but  I  would  like  to 
make  reference  to  it,  as  well  as  to  testimony  which  was  presented  to 
this  committee  on  behalf  of  the  Department  last  year  at  hearings  in 
connection  with  S.  1729. 

Briefly,  S.  752  would  restrict  transportation  by  farmer  cooperatives 
pursuant  to  section  203(b)(5)  of  the  Interstate  Commerce  Act  by 
limiting  transportation  for  nonmembers  for  compensation  to  farm  prod¬ 
ucts,  farm  supplies,  or  other  farm-related  traffic.  This  is  similar  to  the 
proposal  offered  by  a  representative  of  the  Interstate  Commerce 
Commission  during  hearings  last  year  on  S.  1729. 

The  USDA  opposed  that  bill  for  the  same  reason  as  we  now  oppose 
its  successor.  We  believe  it  is  in  the  public  interest  that  cooperatives 
continue  to  function  under  the  provisions  of  section  203(b)(5)  as 
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interpreted  by  the  Ninth  Circuit  Court  of  Appeals  in  the  now  well- 
known  Northwest  Cooperative  case. 

In  our  testimony  last  year  on  S.  1729,  the  USD  A  emphasized  that 
cooperative  transportation  was  not  of  sufficient  volume  to  constitute  a 
threat  to  common  carriers.  We  cited  data  obtained  from  a  survey 
conducted  by  the  Farmer  Cooperative  Service  of  the  Department  of 
Agriculture  which  clearly  indicated  that  the  motor  carrier  operations  of 
farmer  cooperatives  at  the  time  of  that  survey  were  negligible  as  com¬ 
pared  with  total  motor  carrier  operations.  For  example,  trucks  opera¬ 
ted  by  farmer  cooperatives  numbered  less  than  one-third  of  1  percent 
of  the  total  trucks  registered,  and  over-the-road  mileage  of  cooperative 
trucks  accounted  for  only  14/ 100th  of  1  percent  of  the  total  United 
States  truck  mileage. 

The  survey  conducted  by  the  Farmer  Cooperative  Service  covered 
operations  by  farmer  cooperatives  in  the  year  1960.  The  Department 
had  not  undertaken  a  more  current  study,  nor  were  any  data  available 
from  any  other  source  bearing  on  the  subject.  Statements  were  made  to 
this  committee  that  farmer  cooperative  motor  carrier  operations  were 
increasing.  It  was  further  suggested  that  as  a  result  of  the  Northwest 
case  these  operations  would  expand. 

Because  of  the  concern  expressed  about  the  possible  growth  of 
cooperative  transportation,  the  Department  undertook  a  new  survey 
to  determine  whether  cooperative  trucking  operations  had  in  fact 
expanded. 

In  early  1967,  questionnaires  were  mailed  to  all  farmer  cooperatives 
known  to  be  in  existence.  The  questionnaire  requested  information  on 
the  volume  of  freight  operations  during  1966,  the  first  full  year  follow¬ 
ing  the  Northwest  decision. 

Tabulation  of  data  from  this  survey  is  not  yet  complete  but  pre¬ 
liminary  information  was  released  by  the  Department  on  July  21, 
1967.  The  data  is  summarized  as  follows: 

Trucks  operated  by  the  nation’s  8,593  farmer  cooperatives  have  increased  21 
per  cent  in  the  past  6  years,  but  still  number  less  than  one-third  of  one  per  cent 
of  total  trucks  registered  in  the  United  States. 

These  are  some  of  the  preliminary  findings  from  a  nationwide  study  by  Farmer 
Cooperative  Service,  U.S.  Department  of  Agriculture. 

The  study  shows  cooperatives  operated  an  estimated  40,000  trucks  in  1966 
compared  to  an  estimated  33,000  in  1960.  During  the  same  6-year  period  total 
truck  registrations  in  the  United  States  increased  36  per  cent  from  11.4  million 
to  15.5  million. 

Of  5,348  cooperative  returning  questionnaires,  55  per  cent  report  they  own  or 
lease  trucks.  Marketing  cooperatives  account  for  over  half  of  the  trucks  operated. 
Dairy  cooperatives  account  for  about  a  third  of  all  trucks  operated. 

For  all  cooperatives  reporting,  26  per  cent  of  the  truck  units  are  van-type 
straight  trucks,  17  per  cent  straight  tank,  45  per  cent  “other”  straight  trucks,  and 
12  per  cent  are  truck  tractors. 

Twenty-three  per  cent  of  all  straight  trucks  reported  have  a  gross  vehicle  weight 
of  7,999  pounds  or  less,  64  per  cent  are  from  8,000  to  26,000  pounds,  and  13  per 
cent  are  26,000  pounds  or  over. 

Truck  mileage  of  all  farmer  cooperatives  in  1966 — 

and  this  includes  the  picking  material  up  on  the  farm,  bringing  it 
into  local  processing  plants  as  well  as  transporting  and  other  intra¬ 
state  and  interstate  operations — 

is  estimated  at  830  million  miles  for  both  intrastate  and  interstate  trucking. 
This  is  less  than  one-half  of  one  per  cent  of  the  estimated  United  States  total  of 
182.3  billion  truck  miles  over  all  roads  during  the  same  year. 

The  increase  in  mileage  by  co-op  trucks  in  the  past  6  years  is  about  26  per  cent 
compared  with  44  per  cent  for  all  trucks  in  the  United  States. 
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About  80  per  cent  of  the  total  truck  mileage  reported  by  cooperatives  was  intra¬ 
state  and  the  remaining  20  per  cent  was  interstate.  Less  than  one-fourth  of  the 
cooperatives  operating  trucks  reported  they  had  any  trips  in  interstate  commerce. 

Cooperative’s  reporting  number  of  interstate  trips  and  number  of  back-hauls 
state  they  back-hauled  on  only  21  per  cent  of  their  interstate  trips.  Of  these 
back-hauls,  89  per  cent  are  their  own  or  members’  goods,  8.5  per  cent  are  exempt 
agricultural  commodities  and  2.5  per  cent  are  all  other  goods. 

I  would  like  to  interject  here  statistics  which  in  my  opinion  clearly 
demonstrate  that  the  increase  in  the  number  of  trucks  operated  by 
farmer  cooperatives  did  not  constitute  any  increase  in  the  competition 
which  cooperatives  are  alleging  to  have  made  with  respect  to  regulated 
carriers.  The  dollar  volume  of  business  for  all  farmer  cooperatives 
increased  from  $12.2  billion  in  1960  to  an  estimated  $15.7  billion 
in  1966 - 

Senator  Lausche.  Does  the  1966  year  embrace — is  it  contained  in 
the  figures  which  you  have  given? 

Mr.  Girard.  The  figures  I  am  about  to  give  are  not  in  the  figures 
I  have  previously  given.  This  is  on  the  dollar  volume  of  cooperative 
business. 

Senator  Lausche.  Down  to  January  1,  1967,  or  January  1,  1966? 

Mr.  Byrne.  It  is  as  of  January  1,  1967. 

Senator  Lausche.  When  was  the  Northwest  decision  rendered? 

Mr.  Neely.  August  of  1965. 

Senator  Lausche.  August  10,  1965.  Proceed. 

Mr.  Girard.  As  I  indicated,  the  dollar  volume  of  business  of 
cooperatives  increased  from  $12.2  billion  in  1960  to  an  estimated 
$15.7  billion  in  1966  or  an  increase  of  28  percent. 

As  the  number  of  trucks  has  been  influenced  to  some  extent  by  the 
amount  of  business  a  firm  conducts,  this  increase  ties  in  with  the 
21 -percent  increase  in  the  number  of  trucks  operated  by  farmer  co¬ 
operatives.  The  pertinent  point  is  that  the  increase  in  trucks  by  farmer 
cooperatives  can  be  explained  in  large  part  by  the  increase  in  farmer 
cooperative  business. 

Even  though  these  data  are  preliminary,  they  clearly  support  the 
Department’s  earlier  conclusion  that  the  transportation  by  farmer 
cooperatives  of  goods  which  common  motor  carriers  are  authorized  to 
transport  is  negligible.  Fears  of  the  common  motor  carriers  which 
are  in  the  main  conjectural  and  anticipatory  should  be  allayed  by  this 
report. 

In  the  written  report  to  the  committee  the  Secretarj7  indicates  his 
belief  that  legislation  which  would  clarify  the  scope  of  the  exemption 
and  assist  the  Interstate  Commerce  Commission  in  its  enforcement  of 
the  motor  carrier  provisions  of  the  act  would  be  appropriate, 
submitted  for  the  National  Council  of  Farmer  Cooperatives  by  Mr. 
Harmanson? 

Mr.  Girard.  Yes,  we  are,  sir. 

Senator  Lausche.  Do  you  support  that  bill? 

Mr.  Girard.  We  do,  sir. 

Senator  Lausche.  Proceed. 

Mr.  Girard.  I  would  like  to  summarize  these  clarifying  provisions 
briefly.  They  are  as  follows: 

(1)  A  requirement  that  a  cooperative  notify  the  ICC  if  it  intends 
to  transport  property  for  hue  in  motor  vehicles  which  it  controls  or 
operates  property  other  than  its  own  or  that  of  its  members,  farm 
products  and  farm  supplies  for  nonmember  farmers,  and  commodities 
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exempt  under  section  203(b)(6)  of  the  Interstate  Commerce  Act— in 
short,  cooperatives  would  be  required  to  give  the  Interstate  Commerce 
Commission  notice  if  it  desires  to  transport  non-farm-related  or  non¬ 
exempt  commodities  for  nonmembers, 

(2)  and  there  also  should  be  in  the  bill  a  provision  giving  the  ICC 
access  to  the  books,  records,  and  accounts  pertaining  to  the  motor 
vehicle  transportation  of  cooperatives  which  transport  property  in 
accordance  with  their  notice  to  the  Commission, 

(3)  a  limitation  on  this  noncooperative  traffic  described  above  which 
a  cooperative  could  transport  in  any  year  to  an  amount  which  is  inci¬ 
dental  to  the  primary  transportation  operation  of  the  cooperative  and 
necessary  to  its  efficient  performance, 

(4)  a  provision  that  transportation  operations  which  a  cooperative 
carries  out  for  nonmembers  should  not  exceed  the  transportation  oper¬ 
ations  which  it  carries  out  for  members,  and 

(5)  a  provision  that  transportation  of  property  for  the  U.S.  Gov¬ 
ernment  or  any  of  its  agencies  would  be  considered  nonmember  busi¬ 
ness  in  determining  the  proportion  of  the  business  carried  on  by  the 
cooperative  for  its  members  and  the  portion  that  the  cooperative 
carries  on  for  nonmembers. 

We  believe  the  above  provisions  would  constitute  an  appropriate 
prescription  of  the  intended  scope  of  the  cooperative  exemption  and 
would  provide  a  mechanism  which  would  materially  assist  ICC  in  its 
enforcement  of  motor  carrier  operations.  It  would  give  appropriate 
recognition  to  the  interests  of  the  agricultural  community,  the  com¬ 
mon  carrier  industry,  and  the  public. 

And  as  I  previously  indicated,  the  points  which  we  feel  such  a  bill 
should  contain  were  presented  to  this  committee  by  Mr.  Harmanson 
on  behalf  of  the  National  Council  of  Farmer  Cooperatives.  We  en¬ 
dorse  that  bill  and  join  with  the  National  Farmer  Cooperatives  and 
request  its  favorable  consideration. 

Thank  you  for  your  attention,  sir.  My  companions  and  I  would  be 
very  happy  to  answer  any  questions  that  you  may  have. 

Senator  Lausche.  Mr.  Girard,  considering  what  you  have  said,  I 
take  it  that  you  subscribe  to  the  policy  declared  in  the  Interstate 
Commerce  Act  about  the  need  of  maintaining  a  sound  transportation 
system  in  our  country. 

Mr.  Girard.  I  do,  sir. 

Senator  Lausche.  And  it  is  the  position  of  the  Department  of 
Agriculture  that  the  granting  of  this  right  as  enunciated  in  the  North¬ 
west  case  will  have  a  minimal  impact  upon  the  income  that  would 
normally  be  derived  from  the  transportation  of  cargoes  without  this 
siphoning  of  a  part  of  the  cargoes  by  the  cooperatives. 

Mr.  Girard.  We  believe  that  to  be  a  fact,  sir. 

Senator  Lausche.  What  would  be  the  position  of  the  Department 
if  the  impact  was  heavy? 

Mr.  Girard.  Well,  if  the  impact  was  heavy,  then  I  think  we  would 
have  to  take  another  look  at  the  situation  and  see  what  effect  it  may 
have  had.  Our  difficulty  now,  sir,  is  the  fact  that  we  have  a  lot  of 
statements  made  which  are  predicated  primarily  on  conjecture,  sur¬ 
mise,  speculation.  There  are  not  real  good,  hard  facts  except  as  the 
Farmer  Cooperative  Service  has  been  able  to  obtain  through  their 
service. 

Now,  if  the  Interstate  Commerce  Commission  had  this  authority 
to  require  the  registration,  reporting,  examination  of  books  and  records 


165 


of  those  cooperatives  who  engage  in  backhauling  nonexempt,  nonfarm 
commodities  for  nonmembers,  then  we  would  have  something  to  go 
on  with  respect  to  making  informed,  good  judgment  as  to  what  should 
be  done  without  undercutting  unnecessarily  the  efficiency  and  the 
economies  which  cooperatives  feel  they  need  to  have  in  order  to 
perform  services  for  their  members. 

It  must  be  realized,  sir,  that  the  cooperatives  are  not  in  a  position 
of  having  full  loads  from  point  to  point.  They  have  to  carry  cargo 
which  the  regulated  carriers  generally  do  not  like  to  carry — less  than 
cargo  lots,  number  of  stops.  And  consequently,  they  need  the  flexi¬ 
bility  which  is  not  always  available  to  them  by  the  regulated  carriers. 

And  this  is  one  of  the  primary  reasons  why  the  cooperative  exemp¬ 
tion  was  first  put  into  the  act.  In  order  to  assist  them,  however,  it  is 
necessary  that  they  obtain  some  efficiency  by  having  the  right  to 
carry  cargo  which  is  necessary  and  incidental. 

And  I  think  those  terms  “necessary”  and  “incidental”  are  terms 
which  restrict.  In  other  words,  as  the  court,  said  in  the  Northwest 
case,  “incidental”  means  that  it  has  got  to  be  incidental  to  the  trans¬ 
portation  out  and  the  backhaul. 

“Necessary”  means  if  they  had  to  backhaul  empty  trucks  after 
having  delivered  their  farm  produce,  the  expense  thereof  would  be  so 
great  as  to  make  the  transportation  activities  of  the  cooperative 

untenable.  .  . 

But  all  I  am  saying,  sir,  is  that  with  the  proposed  bill  of  the  National 
Council  of  Cooperatives  and  which  the  Department  endorses,  we  would 
be  in  a  position  to  get  the  kind  of  information  to  find  out  what  the 
real  facts  are.  And  certainly,  what  information  we  now  have  certainly 
does  not  lead  us  to  conclude  that  there  is  any  substantial  problem 
presently  in  existence. 

Senator  Lausche.  I  take  it  that  you  do  not  adopt  the  position  that 
the  statistical  reports  which  you  have  submitted  covering  the  period 
down  to  January  1,  1967,  are  yet  reflective  of  what  the  impact  might 
or  might  not  be  upon  the  regulated  carriers. 

Mr.  Girard.  Well,  we  would  say  they  are  reflective,  absent  any 
proof  to  the  contrary. 

Senator  Lausche.  Now,  for  the  record,  it  was  stated  that  August 
10,  1965,  was  the  day  on  which  the  appellate  court  ruled  in  the 
Northwest  case.  It  was  on  January  25,  1966,  that,  the  Supreme  Court 
denied  a  writ  of  certiorari. 

Mr.  Girard.  That  is  correct,  sir. 

Senator  Lausche.  The  Department  of  Defense  testified  that  it 
was  in  1966  that  it  was  solicited  by  the  co-ops  to  use  their  services 
in  the  transportation  of  defense  goods. 

Mr.  Girard,  the  provision  which  Mr.  Harmanson  has  suggested— 
that  Defense  cargoes  be  included  in  that  portion  of  the  statistics 
showing  nonmember  carriage — is  that  correct? 

Mr.  Girard.  That  is  correct,  sir. 

Senator  Lausche.  But  your  assurance  that  there  will  be  a  greater 
limitation  on  the  ability  to  generally  carry  than  if  defense  cargoes 
were  construed  to  be  member  carriage,  is  that  correct? 

Mr.  Girard.  That  is  correct.  But  could  I  add  one  thing  there,  sir? 

We  feel  that  this  is  a  very  healthy,  wholesome  provision  because 
none  of  the  bona  fide  farmer  cooperatives  want  to  abuse  this  exemp¬ 
tion  and  go  into  the  transportation  business  as  their  primal  y  goal 
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in  competition  with  the  regulated  carriers.  By  including  Department 
of  Defense  or  any  Federal  Government  business  as  nonmember 
business,  that  in  itself  would  impose  a  numerical  restriction  on  the 
extent  of  the  cooperative  activities. 

Senator  Lausche.  Do  you  construe  the  Northwest  case  to  authorize 
a  co-op  to  take  nonmember  cargoes  on  outbound  deliveries? 

Mr.  Girard.  The  court’s  decision  sort  of  indicates  and,  of  course, 
all  that  was  involved  was  backhauling. 

Senator  Lausche.  That  is  what  I  am  trying  to - 

Mr.  Girard.  I  am  not  sure  whether  all  the  consideration  is  that 
the  co-ops  are  primarily  interested  in  backhauling,  but  I  do  not  see 
anything  in  the  statute  itself  which  would  necessarily  preclude  out- 
hauling  of  nonmember  business  providing  they  can  show  that  this 
outhauling  is  necessary  and  incidental  to  their  primary  activities. 

In  other  words,  they  might  have  an  outhaul  if  it  is  a  supply  contract 
going  to  pick  up  merchandise  and  bring  back. 

So  you  just  cannot  say  that  in  every  instance  this  is  going  to  pre¬ 
clude  this  type  of  movement  or  that  type  of  movement.  I  think  you 
are  going  to  have  to  examine  the  facts  in  each  case  as  to  whether  or 
not  it  is  incidental  and  necessary. 

Senator  Lausche.  Your  present  opinion  is  that  under  the  language 
of  the  Northwest  case,  the  co-ops  would  be  authorized  to  haul  outbound 
and  inbound? 

Mr.  Girard.  That  would  be  my  construction  provided  they  can 
show  that  in  both  cases  it  was  necessary  and  incidental  to  their  primary 
operations. 

Senator  Lausche.  What  do  you  consider  the  primary  operation — 
that  involved  in  the  specific  trip  or  that  involved  in  the  general 
business  of  the  cooperatives? 

Mr.  Girard.  Well,  I  think  there  are  two  aspects.  Their  primary 
operation,  of  course,  is  to  provide  service  to  the  farmers  that  they 
cannot  provide  for  themselves  in  connection  with  farm  operations, 
farm  marketing,  and  so  on. 

With  respect  to  the  operation  of  that  business,  they  engage  in 
trucking  to  further  the  service  to  their  members. 

Now,  engaging  in  the  trucking,  however,  then  I  think  the  necessary 
and  incidental  must  be  associated  with  their  trucking  operations 
which,  in  turn,  has  to  be  associated  with  their  overall  objectives. 

Senator  Lausche.  Well,  incidental  and  necessary  with  a  truck 
going  out  loaded  and  coming  back  empty  would  have  to  be  a  far 
wider  latitude  than  necessary  and  incidental  in  the  overall  operation 
of  the  cooperative. 

Mr.  Girard.  Well,  it  could  be,  sir.  I  could  not  quarrel  with  that. 

Senator  Lausche.  Any  questions,  Mr.  Sender? 

Mr.  Sender.  Yes,  sir. 

On  Monday,  one  of  the  witnesses,  Mr.  Ivinnaird,  anticipated  a 
survey  you  presented  today  and  pointed  out  that  there  were  two  types 
of  cooperatives — I  should  not  say  “cooperatives,”  but  two  types —  one 
being  bogus,  the  other  being  legitimate  cooperatives.  He  said  the 
inherent  nature  of  the  problem  is  such  that  it  does  not  lend  itself  to 
accurate  analysis  through  the  medium  of  a  study  similar  to  that 
conducted  by  the  Department  of  Agriculture  in  1963.  I  would  like  to 
have  your  comments  on  that  matter. 

Mr.  Girard.  Well,  it  seemed  to  me  that,  naturally,  in  every  type 
of  operation,  right  now,  I  assume  there  are  a  lot  of  truckers  who  should 


167 


be  regulated  and  should  be  registered  with  ICC  who  are  not.  And 
similarly,  I  imagine  there  are  some  bogus  cooperatives  in  business 
throughout  the  country. 

Now,  we  did  attempt  to  communicate  with  every  cooperative  ol 
which  we  had  knowledge.  And  these  are  the  bona  fide  legitimate 
cooperatives.  And  so  we  feel  that  those  cooperatives  who  did  not 
respond  are  presumably  the  cooperatives  that  do  not  have  any  trucks 

at  all.  . 

And  so,  when  you  take  a  straight-line  projection  as  we  did,  the 
chances  are  our  information  is  understating  the  situation  insofar  as 
the  cooperatives  are  concerned.  In  other  words,  if  we  got  replies  from 
all  the  cooperatives,  we  probably  would  find  that  the  impact  on  the 
regulated  carriers  is  even  less  than  what  we  found  it  to  be. 

Mr.  Sender.  Well,  specifically,  were  questionnaires  mailed  and 
responses  received  from  the  cooperatives  mentioned  in  the  testimony 
yesterday  that  advertised  in  the  Wall  Street  Journal,  National 
Growers  Marketing  Association? 

Senator  Latjsche.  Would  you  read  that,  please? 

Mr.  Sender.  This  was  an  advertisement  that  appeared  in  the  W  all 
Street  Journal. 

Senator  Lausche.  What  date?  Did  it  say? 

Mr.  Sender.  It  does  not. 

Senator  Lausche.  It  does  not  indicate  on  what  day  it  was? 

Go  ahead  and  read  it. 

Mr.  Sender.  It  says: 

Transportation  Directors.  .  . 

We  are  an  agricultural  co-op  fully  qualified  under  the  recent  Northwest  decision 
to  haul  your  product  as  back-hauls  incident  to  our  business  of  hauling  perishable 
commodities  into  the  North.  If  you  have  loads  from  the  North  into  the  Southwest, 
we  may  be  able  to  work  together  advantageously. 

For  further  information  call,  or  write:  National  Growers  Marketing  Association. 

And  it  gives  its  address  and  number. 

Mr.  Girard.  Mr.  Byrne,  of  course,  is  with  the  Farm  Cooperative 
Service  who  conducted  the  survey.  And  I  would  like  to  have  him 
answer. 

Mr.  Byrne.  All  I  can  say  is  that  we  know  the  list  of  farmer  coopera¬ 
tives  kept  by  FCS  is  known  to  be  the  most  accurate  and  comprehen¬ 
sive  of  any  list  available  anywhere  in  this  country.  And  it  is  constantly 
being  changed  to  reflect  names  of  new  cooperatives  that  are  brought 
to  the  attention  of  our  agency  and  also  to  reflect  changes  brought 
about  by  consolidation,  mergers,  and  so  forth  of  cooperatives. 

If  a  name  were  brought  to  our  attention  of  a  cooperative,  it  would 
certainly  be  sent  a  questionnaire  by  our  agency. 

Senator  Lausche.  Mr.  Girard,  you  stated  that  until  evidence  is 
offered  to  the  contrary  showing  that  your  preliminary  report  is  not 
sound,  the  findings  in  your  report  would  have  to  be  taken  as  conclu¬ 
sive.  I  have  here  taken  out  of  the  May  1967  issue  of  the  Wall  Street 
Journal  this  advertisement  to  Transportation  Directors.  It  is  the 
one  that  has  been  read  by  Mr.  Sender. 

Now,  then,  do  you  feel  that  your  study  reflects  what  the  ultimate 
result  will  be  of  advertisements  of  this  type? 

Mr.  Girard.  Well,  this  advertising,  as  I  understand,  Mr.  Chairman, 
had  been  going  on  last  year.  And  the  statistics  which  we  have  would 
include  any  responses  that  were  made  to  such  advertising. 
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For  example,  the  Department  of  Defense  business  would  be  in¬ 
cluded.  And  as  testimony  was  made  by  the  previous  witness,  several 
cooperatives  solicited  their  business.  So  we  are  taking  overall  figures. 

Now,  that  is  not  to  say  that  in  certain  isolated  areas  some  trucker 
may  have  lost  some  business.  But  we  say  while  that  may  be  true, 
nevertheless,  you  have  to  take  the  overall  situation  into  account 
rather  than  these  isolated  situations  if  you  are  going  to  accord  to  the 
farmer  cooperatives  the  interest  that  the  Congress  and  also  the  Depart¬ 
ment  of  Agriculture  is  trying  to  fight.  Because,  after  all,  we  are  con¬ 
fronted,  as  you  know,  Mr.  Chairman,  and  you  have  said  many  times, 
with  a  situation  whereby  the  farmers  are  only  about  two-thirds  as 
well  off  as  the  rest  of  the  economy.  And  there  must  be  some  balances 
made.  And,  of  course,  wherever  there  are  balances  made,  there  are 
going  to  be  some  situations  devlop  that  create  hardships. 

Senator  Lausche.  Which  of  the  figures  that  you  have  submitted 
do  you  take  as  strongest  in  their  reflection  of  what  the  percentage  of 
co-op  haulage  is  as  compared  with  that  of  the  regulated  carriers? 

Look  at  your  paper  here. 

Mr.  Girard.  Well,  I  think  the  trucks  operated  by  the  farmer 
cooperatives  have  increased  only  21  percent,  whereas  those  of  the 
whole  trucking  industry  increased,  as  I  recall  here,  some  44  percent 
in  the  last  6  years. 

Senator  Lausche.  You  have  the  figures  of  one-third  of  1  percent. 
What  are  your  figures  on  the  dollar  take  of  the  co-ops  and  that  of 
the  regulated  carriers?  Do  you  have  that? 

Mr.  Byrne.  No,  sir,  we  do  not.  That  would  be  almost  impossible, 
I  think,  to  obtain. 

I  could  cite  one  other  statistic  that  I  think,  sir,  would  he  of  great, 
irterest. 

If  you  will  note,  we  are  showing  the  type  of  trucks  operated  by 
cooperatives. 

“For  all  cooperatives  reporting,  26  percent  of  the  truck  units  are 
van-type  straight  trucks,  17  percent  straight  tank,  45  percent  ‘other’ 
straight  trucks,  and  12  percent  are  truck  tractors.” 

It  is  generally  conceded  in  the  competitive  area  that  the  common 
carriers'  are  concerned  with  the  competitive  unit  is  more  apt  to  be 
your  truck  tractor,  tractor  semitrailer,  unit.  Here,  some  88  percent 
of  the  trucks  operated  by  cooperatives  are  straight  trucks,  small 
trucks. 

Senator  Lausche.  One  final  question.  It  is  the  position  of  your¬ 
self,  Mr.  Girard,  your  associates  and  the  Department  that  the  pre¬ 
liminary  figures  which  you  have  thus  far  received  should  be  accepted 
by  this  committee  as  conclusive  until  others  bring  in  figures  showing 
that  your  study  is  not  adequate? 

Mr.  Byrne.  Yes,  sir. 

Senator  Lausche.  And  you  take  that  position  in  face  of  the  fact 
that  there  is  an  intensive  program  of  advertising  to  gain  nonmember 
transportation  hiring? 

Mr.  Girard.  That  is  one  reason  sir,  that  we  are  supporting  very 
vigorously  a  requirement  that  those  cooperatives  who  engage  in  that 
business  register  with  the  ICC  so  that  they  can  be  supervised.  And 
if  there  are  any  mavericks,  illegitimate  people,  and  they  have  not 
previously  registered,  then,  of  course,  they  are  subject  to  prosecution 
immediately. 
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Senator  Lausche.  May  I  point  out  the  conflict?  You  state  [indi¬ 
cating  Mr.  Byrne]  that  the  figures  should  be  taken  as  conclusive. 

Mr.  Girard  says  we  should  require  their  filing  with  the  I.C.C.  so  that 
we  will  have  intelligent  information  on  which  to  make  a  final  judgment 
in  the  future. 

I  can  accept  your  words  as  being  reflective  of  a  sound  approach 
and  indicating  that  you  cannot  now  accept  your  preliminary  studies 
as  conclusive  in  the  matter. 

Mr.  Girard.  What  I  am  doing  here  is  comparing  a  statistical  survey 
approach  to  actual  factual  hard  information.  And,  of  course,  the  hard 
information  is  always  better  than  a  statistical  approach  because  that 
does  not  necessarily  mean  that  the  statistical  approach  lacks  validity. 

Senator  Lausche.  Well,  I  concur  with  that.  But  the  statistical 
approach  that  will  be  derived  from  the  filing  of  reports  with  the 
Interstate  Commerce  Commission  will  be  far  more  reliable  of  what 
the  actual  facts  are  in  the  future  than  what  you  have  now. 

Mr.  Girard.  That  is  correct. 

Senator  Lausche.  All  right,  I  thank  you  very  much  for  your  help. 

Mr.  Girard.  Thank  you,  sir. 

Senator  Lausche.  Mr.  Edwin  F.  Steffen,  Attorney  at  Law  of 
Lansing,  Mich.,  on  behalf  of  the  Farm  Bureau  Services,  Inc.,  and 
Cherry  Growers,  Inc. 

STATEMENT  OF  EDWIN  F.  STEFFEN,  ATTORNEY  AT  LAW,  LANS¬ 
ING,  MICH.,  ON  BEHALF  OF  FARM  BUREAU  SERVICES,  INC., 

AND  CHERRY  GROWERS,  INC. 

Mr.  Steffen.  Good  morning,  Senator. 

I  just  bring  my  little  briefcase  here.  Indirectly,  it  is  my  lunch  bag. 

Senator  Lausche,  I  have  a  prepared  statement,  but,  really,  it  can  be 
read,  and  I  do  not  propose  to  read  all  parts  of  it  in  the  interests  of 
time. 

Senator  Lausche.  It  will  be  printed  in  the  record,  and  you  proceed 
in  the  manner  in  which  you  think  better. 

(The  complete  statement  of  Mr.  Steffen  follows:) 


Statement  on  Behalf  of  Farm  Bureau  Services,  Inc.,  and  Cherry  Growers, 
Inc.,  by  Edwin  F.  Steffen,  Attorney 

My  name  is  Edwin  F.  Steffen.  I  am  an  attorney  at  law  from  Lansing,  Michigan. 
I  am  appearing  here  to  state  the  position  of  my  clients,  Farm  Bureau  Services, 
Inc.  of  Lansing,  Michigan  and  Cherry  Growers,  Inc.  of  Traverse  City,  Michigan, 
with  respect  to  S.  752. 

Farm  Bureau  Services,  Inc.  is  a  non-exempt  cooperative  having  its  main 
office  located  at  4000  North  Grand  River  Avenue,  Lansing,  Michigan.  It  manu¬ 
factures  fertilizer  and  feed,  distributes  other  farm  production  supplies  and  markets 
grain,  beans  and  eggs  for  its  patrons.  Its  annual  dollar  volume  of  business  fluctu¬ 
ates  between  65  and  70  million  dollars.  A  large  volume  of  materials  used  in 
manufacturing  and  a  similar  large  volume  of  production  supplies  are  obtained  from 
sources  outside  of  the  State  of  Michigan.  Distribution  of  farm  production  supplies 
is  made  through  about  400  retail  points,  154  of  these  being  cooperatives,  about 
90  of  these  also  marketing  grain  or  beans  through  Farm  Bureau  Services,  Inc. 
Many  of  these  cooperatives  have  from  300  to  1,000  farmer  stockholders.  In  addi¬ 
tion,  Farm  Bureau  Services,  Inc.  operates  25  retail  stores  of  its  own.  It  is  estimated 
that  its  farm  consumer  market  consists  of  70,000  or  more  farmers  in  its  trading 
area,  supplied  or  serviced  either  directly  or  indirectly. 

This  company  also  markets  grain  and  beans  for  its  cooperative  members  through 
its  two  terminals  located  at  Zilwaukee,  Michigan  and  Ottawa  Lake,  Michigan. 
The  total  capacity  of  these  two  terminals  is  close  to  6  million  bushels. 
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Transportation  service  is  a  very  vital  matter  for  this  organization.  It  owns  17 
power  units  and  21  trailers.  Some  of  these  are  specialized  trailers  being  designed 
for  bulk  delivery  of  feed  and  fertilizer  directly  to  farms,  or  for  hauling  acid  used 
in  manufacturing  fertilizer.  Of  the  above,  11  power  units  and  16  trailers  are  used 
in  interstate  transportation  of  supplies  and  commodities.  The  runs  of  trucks  owned 
by  Farm  Bureau  Services,  Inc.  range  all  the  way  from  round  trips  of  200  miles  up 
to  1,700  miles.  Where  back  hauls  are  involved  they  will  be  carried  for  member 
cooperatives  and  involve  farm  production  supplies  or  materials  for  manufacturing 
farm  production  supplies. 

The  overall  expenditure  for  truck  transportation  for  the  past  year  by  Farm 
Bureau  Services,  Inc.  is  about  $2,081,000.00.  Of  this  amount,  $1,255,000.00  was 
spent  for  services  rendered  by  regulated  carriers  and  the  balance  of  $826,000.00 
represents  expenditures  in  three  categories — (1)  costs  of  operating  the  units  owned 
by  Farm  Bureau  Services,  Inc.  in  the  amount  of  $400,000.00;  (2)  amount  paid  for 
transportation  services  rendered  under  203(b)(5)  by  other  cooperatives  to  Farm 
Bureau  Services,  Inc.  in  the  amount  of  $35,000.00;  (3)  amount  paid  for  transporta¬ 
tion  services  rendered  by  regulated  and  other  carriers  hauling  exempt  commodities 
such  as  grain  for  Farm  Bureau  Services,  Inc.  (about  one-half  of  this  amount  would 
be  for  intrastate  hauls),  in  the  amount  of  $391,000.00. 

This  company  has  not  been  hauling  any  non-farm  related  traffic  in  its  own 
vehicles.  Its  transportation  department  has  been  operated  for  the  purpose  of 
meeting  demands  which  cannot  effectively  be  met  by  regulated  carriers.  The 
large  amount  of  regulated  transportation  services  employed  indicates  that  the 
fleet  owned  by  it  must  fill  a  void  of  service  that  regulated  transportation  cannot 
or  will  not  perform,  either  because  of  time  of  deliveries,  or  regulations  and  costs. 

Cherry  Growers,  Inc.  of  Traverse  City,  Michigan  is  an  exempt  farmers’  cooper¬ 
ative  with  its  home  office  located  at  Traverse  City,  Michigan.  It  is  engaged  in 
processing  fruit  grown  by  its  members  and  other  producers.  Its  processing  plants 
are  located  at  Grawn,  Bailey  and  Hartford,  Michigan.  Its  volume  of  business  for 
the  fiscal  year  ending  June  30,  1967  was  $5,900,000.00.  It  owns  and  operates  five 
over-the-road  transportation  units,  all  being  refrigerator  units.  The  range  of 
runs  bv  its  units  cover  most  of  the  eastern  two-thirds  of  the  United  States. 

During  the  past  fiscal  year,  Cherry  Growers,  Inc.  spent  for  truck  transportation 
services  about  $396,000.00.  Of  this  amount,  $275,000.00.  was  spent  for  transpor¬ 
tation  services  rendered  by  regulated  carriers.  About  $121,000.00  Was  spent  for 
transportation  services  rendered  by  the  fleet  of  trucks  owned  by  Cherry  Growers, 
Inc.  The  foregoing  figures  do  not  include  the  cost  of  hauling  fruit  to  the  plants 
and  distributing  lugs  and  boxes  to  orchards,  since  the  bulk  of  this  may  be  per¬ 
formed  by  growers  themselves.  Nor  do  the  figures  include  costs  of  transportation 
when  shipments  of  processed  goods  are  picked  up  by  buyers’  own  trucks. 

This  organization  does  very  little  hauling  that  would  not  be  classified  as  farm 
related  traffic.  On  inquiry,  information  given  indicates,  that  less  than  of  1% 
of  the  revenues  from  operation  of  its  own  fleet  was  derived  from  commodities  of 

non-related  farm  traffic.  .  ,  ,  ,  .  .  ^  ,  , 

This  company  operates  its  fleet  of  trucks  to  fill  a  void  left  by  regulated  trans¬ 
portation.  Sometimes  this  is  due  to  the  nature  of  delivery  schedules  demanded  by 
customers.  Sometimes  the  need  is  brought  about  through  cost  of  transportation, 
and  sometimes  through  lack  of  availability  of  service.  It  is  necessary  to  operate  as 
efficiently  as  possible,  and  to  do  so  full  flexibility  under  the  present  exemption  in 
Section  203(b)(5)  should  be  available  for  use. 

Since  both  organizations  in  whose  behalf  I  am  appearing  before  you  do  little 
or  no  hauling  of  the  type  sought  to  be  prohibited  by  S.752,  you  may  ask  why 
opposition  to  the  bill  is  being  made.  I  believe  that  the  claims  of  proponents  of  such 
legislation  that  gross  violations  of  the  intent  of  the  exemption  under  203(b)  (•>) 
exist  do  not  reflect  the  true  picture  as  it  exists  among  bona  fide  cooperatives  as 
defined  in  Section  1141j  of  the  Agricultural  Marketing  Act,  The  two  cooperatives 
I  represent  here  today  qualify  fully  under  that  statute.  , 

Both  of  them  are  borrowers  of  the  St.  Paul  Bank  for  Cooperatives.  Botn  of 
them  conform  to  the  requirements  of  the  Revenue  Act  of  1962,  with  respect  to 
handling  patronage  dividends,  one  as  a  non-exempt  cooperative  and  one  as  an 
exempt  cooperative.  Though  I  represent  a  number  of  other  cooperatives,  I  do 
not  know  of  any  that  haul  just  any  kind  of  freight  they  can  obtain  on  back  hauls 
I  have  every  reason  to  believe  that  my  clients  will  tend  to  have  the  same  general 
pattern  of  traffic  described  with  respect  to  Farm  Bureau  Services,  Inc.  and  Cherry 
Growers,  Inc. 

Therefore,  I  can  see  no  reason  for  restricting  the  exemption  as  it  now  appears 
in  Section  203(b)(5).  Undoubtedly  some  bona  fide  cooperatives  must  make  some 
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infrequent  use  of  the  exemption.  In  the  future  it  will  undoubtedly  become  more 
and  more  necessary  in  order  to  operate  a  cooperative’s  truck  fleet  at  the  lowest 
cost.  As  farm  production  costs  have  increased  and  as  such  costs  continue  to  rise 
while  net  farm  income  continues  to  decrease,  cooperatives  should  not  be  shorn  of 
the  opportunity  to  lower  costs  incurred  in  transportation  activities  through 
utilization  of  the  present  exemption  in  203(b)(5)  as  interpreted  by  recent  court 
decisions. 

It  appears  that  the  ICC  has  been  spending  endless  time  and  effort  to  change  the 
law  so  as  to  restrict  the  present  exemption.  The  ICC  has  plenty  of  authority  now 
to  take  known  violators  to  task  and  subject  them  to  the  penalties  of  the  law. 
However,  its  slowness  in  dealing  with  the  A.C.S.  and  the  A.T.A.  of  Texas  cases 
encourages  formation  of  pseudo  transportation  cooperatives  that  operate  in  open 
violation  of  the  law,  knowing  it  will  be  long  time  before  they  will  be  held  to  account 
under  the  law.  Firm  and  expeditious  handling  of  such  cases  will  do  more  to 
solve  the  problem  than  taking  away  rights  of  cooperatives  trying  honestly  to 
comply  with  the  intent  of  the  law. 

On  behalf  of  my  clients,  it  is  urged  that  your  committee  take  no  action  to 
approve  S.  752  or  similar  bills  designed  to  restrict  the  present  exemption  appearing 
in  Section  203(b)(5)  of  the  Interstate  Commerce  Act. 

Mr.  Steffen.  Well,  I  am  appearing  on  behalf  of  two  organizations 
primarily  because  I  have  represented  them  a  long  time  and  know  a 
little  bit  about  their  business.  And  I  thought  maybe  it  would  be  of 
interest  to  the  committee  to  know  something  about  the  transportation 
of  a  fairly  substantial  cooperative.  And  so  I  have  presented  in  my 
statement  some  information  that  T  thought  might  be  of  particular 
interest. 

I  might  say  in  passing  that  the  Farm  Bureau  Services  is  located  in 
Lansing,  and  it  is  a  fairly  substantial  cooperative  doing  an  overall 
business  of  between  $60  and  $70  million  a  year.  It  has  about  17  large 
tractor  units,  about  21  trailers.  And  of  these,  probably  around  11  or 
12  up  to  15  do  operate  in  interstate  commerce. 

As  I  have  viewed  the  problem,  it  is  probably  mainly  in  interstate 
commerce  because  this  is  the  committee  that  is  investigating  this 
item  of  transportation. 

This  is  an  organization  that  is  engaged  in  marketing  farm  products 
for  farmers — grain  and  beans  and  eggs. 

It  is  also  engaged  in  supplying  the  farm  production  supplies  such 
as  are  ordinarily  used  on  the  farm.  It  makes  fertilizer,  and  it  manu¬ 
factures  some  feed. 

Cherry  Growers,  Inc.,  is  a  considerably  smaller  organization  and  is 
located  at  Traverse  City,  Mich.  This  is  in  the  northern  part  of  the 
lower  peninsula.  It  is  up  in  the  fruit  area,  and  it  limits  its  activities 
to  the  marketing  of  the  fruit  that  is  grown  by  its  members  in  the  area. 

Also,  it  has  members  in  Bailey,  Mich.,  which  is  just  north  of  Grand 
Rapids  and  Hartford,  Mich.,  which  is  west  of  Kalamazoo. 

The  fruit  is  processed.  Some  of  it  is  canned,  some  of  it  is  marketed 
in  fresh  frozen  form. 

Now,  both  of  these  companies,  of  course,  own  their  own  trucks. 
Cherry  Growers  has  about  five  units,  and  they  do  operate  primarily 
in  the  State  of  Michigan,  but  also  roam  within  the  Midwest,  maybe 
into  the  South,  even,  delivering  their  products. 

I  have  some  figures  that  I  think  are  of  considerable  interest  to  show 
you  that  Farm  Bureau  Services  spent  for  truck  transportation  over 
$2  million  last  year.  Now,  in  addition  to  that,  Farmers  Services  spends 
with  the  railroads  in  the  neighborhood  of  $3  million  for  transportation. 
So  I  broke  down  this  $2  million  to  see  how  much  was  spent  by  the 
regulated  carriers.  And  that  was  about  $1,200,000. 
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And  then,  the  balance  of  around  $800,000  is  broken  down  to  show 
you  that  the  units  owned  by  Farm  Bureau  Services  transported  about 
$400,000  of  services. 

And  then,  secondly,  other  cooperatives  that  are  also  members  of 
Farm  Bureau  Services  did  about  $85,000  worth  of  hauling. 

Then,  the  carriage  of  commodities  exempt  under  the  subsection  6, 
the  exempt  commodities  by  other  carriers,  around  $391,000. 

Now,  a  lot  of  this  was  probably  during  the  rush  season.  And  some  of 
this  may  be  right  off  of  the  farm.  This  company  just  simply  did  not 
haul  any  nonfarm  related  traffic  in  its  own  vehicles. 

Now,  Traverse  City  organization,  the  Cherry  Growers,  they  are 
considerably  smaller  than  the  Farm  Bureau  Services.  And  during  the 
past  fiscal  year,  they  spent  for  truck  services  about  $396,000.  Of  this 
amount,  about  $275,000  was  spent  for  regulated  carriers  transportation 
and  $121,000  was  spent  for  services  rendered  by  its  own  fleet  of  trucks. 

Now,  in  this  case,  we  did  not  include  any  figures  to  show  what  it 
cost  to  get  the  fruit  to  the  factory.  This  is  purely  local  hauling.  And 
probably  most  of  it  is  done  by  farmers  themselves.  And  any  trucks 
that  can  be  scraped  up  and  have  wheels  are  probably  pressed  into 
service  because  it  gets  to  be  an  emergency  proposition.  This  organiza¬ 
tion  did  do  a  little  of  this  hauling  which  could  be  probably  prohibited 
under  the  Commission’s  bill,  but  the  amount,  again,  is  very  small. 
They  estimate  that  it  is  about  a  half  of  1  percent  of  the  total  revenue. 

Well,  now,  yoii  undoubtedly  raise  the  question  why  in  the  world 
would  I  appear  here  in  opposition  to  the  Commission  bill?  The  answer 
is  this:  These  are  the  kinds  of  operations  that  probably  are  able  to 
keep  this  kind  of  transportation  that  is  prohibited  by  the  bill  at  a 
minimum.  But  there  are  a  great  many  other  small  cooperatives  that 
may  find  it  necessary  in  order  to  perform  their  major  function  to  at 
times  carry  some  return  haul  or  maybe  even  outbound  haul  of  some 
commodities  that  would  be  prohibited  under  your  bill. 

Now,  I  think  this  is  the  thing  that  is  of  importance.  This  is  the  thing 
that  concerns  me  a  great  deal.  If  we  are  only  looking  at  the  big  opera¬ 
tions,  we  are  forgetting  that  there  are  a  great  many  small  cooperatives 
that  might  accidentally  be  injured.  And  I  do  not  have  any  particular 
figures  on  this,  but  I  have  laid  by  and  buried  a  number  of  small  co¬ 
operatives  in  the  last  few  years  that  have  not  been  able  to  make  it  for 
one  reason  or  another.  Some  of  these  did  not  have  more  than  a  truck 
or  two.  And  I  am  sure  that  a  few  of  these  made  trips  across  the  State 
line.  If  they  did,  they  were  located  down  in  the  southern  tier  of  counties 
where  then-  business  might  take  them  over  into  Indiana  or  your 
glorious  State  of  Ohio.  This  can  happen.  But  it  may  work  the  reverse, 
too.  There  might  be  some  small  cooperatives  in  Ohio  or  Indiana  who 
work  the  other  way. 

So  this  is  my  concern  that  looking  at  some  big  organization  that 
seemingly  is  putting  ads  in  here,  raising  the  question  in  my  mind 
whether  they  are  qualified  under  1 1 4 1  j  of  the  Agricultural  Marketing- 
Act. 

I  have  had  some  of  this  come  across  my  desk.  I  had  a  co-op  who 
sent  me  some  literature  back  here  5,  6  years  ago,  of  one  of  these  organi¬ 
zations  that  was  investigated  by  the  Interstate  Commerce  Commission. 
And  I  counseled  them  immediately  that  I  had  grave  doubts  whether 
this  organization  was  the  kind  that  could  qualify  in  the  1 1 4 1  j .  And 
that  organization  immediately  informed  them  they  would  have  nothing 
to  do  with  their  offer.  And  this  was  the  end  of  it. 
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Now,  I  think  it  is  necessary  that  those  who  represent  cooperatives 
will  have  to  take  a  good  look' at  things  like  this  and  have  the  courage 
enough  to  refuse  and  to  try  to  live  within  the  spirit  of  the  law  as  it  is. 
After  all,  that  is  our  obligation  as  a  citizen  to  observe  the  laws  and  not 
seek  to  circumvent  them  which  I  think  in  some  cases  has  been  occur¬ 
ring.  And  this  has  given  rise  to  your  concern. 

I  think  the  ICC  has  adequate  authority  these  days  to  deal  with 
these  places.  There  has  been  some  delay  at  times  in  moving  in  on 
cases  that  ought  to  be  moved  in  on  rapidly.  There  may  be  a  reason  for 
it  that  I  would  not  be  acquainted  with,  but  it  seemed  to  me  there 
was  a  lot  of  slowness  in  dealing  with  the  ACS  case.  There  seemed  to 
be  considerable  speed  in  dealing  with  the  Northwest  case. 

Senator  Lausche.  What  is  the  first  case  that  you  mentioned? 

Mr.  Steffen.  The  Bloomington,  Ill.,  case,  the  ACS  case.  And  that 
was  dealt  with  by  the  Commission,  but  it  took  a  considerable  period 
of  time.  And  maybe  there  is  a  good  reason  for  it  that  those  of  us  on 
the  outside  did  not  understand.  But  it  seems  to  me  that  when  you 
have  violators,  you  need  to  move  in  on  them  and  apply  the  law  as  it 
should  be  applied. 

This,  in  effect,  is  my  contribution  to  your  committee,  sir. 

Senator  Lausche.  Mr.  Steffen,  I  am  very  grateful  to  your  manifest 
sincerity  and  purpose  to  serve  the  genuine  and  legitimate  co-op  and 
your  willingness  to  speak  up  against  those  that  mask  themselves  as 
co-ops  when,  in  fact,  they  are  not. 

I  have  no  questions,  and  I  merely  want  to  say  to  you  that  you 
obviously  are  thoroughly  objective  and  sincere  in  your  presentatoin. 

Mr.  Sender.  In  your  statement,  Mr.  Steffen,  you  state: 

Therefore,  I  can  see  no  reason  for  restricting  the  exemption  as  it  now  appear® 
in  section  203(b)(5).  Undoubtedly  some  bona  fide  cooperatives  must  make  soiiU 
infrequent  use  of  the  exemption.  In  the  future  it  will  undoubtedly  become  mor 
and  more  necessary  in  order  to  operate  a  cooperative  truck  fleet  at  the  lowes 
cost. 

Do  I  correctly  interpret  this  statement  to  mean  that  you  foresee 
an  increase  of  such  hauling  in  the  future? 

Mr.  Steffen.  Not  in  the  area  of  the  type  of  cooperative,  the  size 
of  cooperative,  that  I  am  talking  about.  I  am  thinking  in  terms  of 
the  smaller  cooperative  that  may  have  to  resort  to  an  occasional  bit 
of  transportation  of  this  sort.  But  a  smaller  cooperative  does  not  ha\e 
the  time  to  go  out  and  spear  for  this  kind  of  business. 

After  all,  what  is  the  major  business  of  these  cooperatives?  It  is  to 
market  goods,  and  it  is  to  purchase  supplies  for  them.  And  if  they 
devote  most  of  their  effort  to  that  and  getting  the  supplies  when  they 
are  needed,  they  are  not  going  to  have  time  to  go  out  and  spear  all 
kinds  of  traffic  like  this  and  run  a  transportation  business.  Ihe 
transportation  end  of  the  cooperative  business  is  not  the  kind  of  a 
business  that  is  lucrative.  It-  gets  to  be  expensive. 

And  as  is  indicated  by  the  figures  that  1  have  quoted  here  tor  haim 
Bureau  Services,  they  resort  to  a  terrific  amount  of  regulated  cainei. 
In  fact,  I  spoke  to  the  men  in  charge  of  the  transportation  department 
of  tills  organization.  They  wished  they  could  resort,  to  it  entnely  it 
the  service  could  be  rendered.  But  this  is  impossible  in  a  farmei  aiea. 
It  just  does  not  lend  itself  to  rendering  the  service  by  regulated 
transportation. 
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Sometimes  it  is  a  matter  of  equipment.  Sometimes  it  is  a  matter  of 
roads.  Sometimes  it  is  a  matter  of  inaccessibility  to  where  deliveries 
have  to  be  made.  And  it  is  not  profitable  either  for  a  great  deal  of 
regulated  carriage.  And  so  we  have  to  fill  the  void.  Sometimes  it  is 
expensive. 

Senator  Lausche.  Thank  you  very  much,  Air.  Steffen. 

Air.  Steffen.  Senator  Lausche,  1  might  make  a  comment. 

I  was  very  much  interested  in  the  testimony  of  the  Department  of 
Agriculture.  I  just  got  ahold  of  that  preliminary  summary  of  their 
speech,  and  I  was  interested  in  the  statement  that  the  gentleman  made 
in  supporting  the  policy  that  the  national  council  has  enunciated. 

I  might  say,  Senator  Lausche,  I  appeared  before  you  back  in  1958 
at  which  time  I  was  the  chairman  of  the  transportation  committee 
of  the  national  council.  I  did  work  on  this  proposal  that  Air.  Har- 
manson  suggested  to  you,  and  we  gave  ample  consideration  to  that 
situation. 

And  I  do  want  to  say  that,  having  worked  on  it,  I  am  convinced 
that  this  might  be  an  easy  way  to  get  at  the  facts  and  figures  as  to  who 
in  the  world  are  these  organizations  that  seemingly  are  what  I  consider 
flouting  the  intent  of  the  law  by  masquerading  as  pseudocooperatives. 
I  think  this  is  a  way  to  get  at  it.  And  once  you  get  at  it,  then  maybe  if 
it  takes  another  step,  this  is  the  thing  to  do. 

Senator  Lausche.  Thanks  very  much. 

Air.  Taylor  Alerriman,  traffic  manager  of  the  Tri  Valley  Growers  of 
San  Francisco,  Calif. 

STATEMENT  OF  TAYLOR  MERRIMAN,  TRAFFIC  MANAGER,  TRI 
VALLEY  GROWERS,  SAN  FRANCISCO,  CALIF. 

Mr.  AIerriman.  Air.  Chairman. 

Senator  Lausche.  Yes,  Mr.  Alerriman. 

Air.  AIerriman.  I  have  a  fairly  short  prepared  statement  I  would 
like  to  have  the  privilege  of  reading  if  I  may. 

Senator  Lausche.  You  may. 

Mr.  Merriman.  My  name  is  Taylor  Alerriman.  I  am  traffic  manager 
of  Tri  Valley  Growers.  Tri  Valley  Growers  is  a  farmer  cooperative  with 
a  membership  of  approximately  500  growers  organized  under  the 
Agricultural  Marketing  Act  of  1929,  as  amended.  We  process  and  mar¬ 
ket  the  products  of  our  members  on  a  worldwide  basis.  Our  home  office 
is  located  at  100  California  Street,  San  Francisco,  Calif.  We  appreciate 
the  opportunity  to  present  our  views  on  S.  752  to  your  committee. 

Before  outlining  our  specific  objections  to  the  provisions  of  the 
proposed  bill,  we  would  like  to  discuss  the  basic  issues  which  we 
believe  have  been  presented  for  decision. 

We  do  not  sanction  operations  which  claim  but  are  not  entitled  to 
the  partial  exemption  provided  by  section  203(b)(5)  of  the  Interstate 
Commerce  Act.  We  support  the  ICC  in  its  enforcement  of  the  laws 
which  it  has  the  duty  to  administer  and  we  appreciate  their  problems 
in  dealing  with  illegal  operations  that  claim  co-op  exemption.  We 
know  there  are  transportation  co-ops  which  are  not  bona  fide  under 
the  definition  of  “cooperative  associations”  as  set  forth  in  the  Agri¬ 
cultural  Marketing  Act  and  the  Capper-Volstead  Act.  These  illegal 
operations  should  be  stamped  out  and,  since  they  also  hurt  bona  fide 
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agricultural  co-ops  and  federations  of  co-ops,  we  believe  in  and  support 
the  ICC  in  its  enforcement. 

We  currently  belong  to  four  cooperative  trucking  associations  which 
we  believe  qualify  under  the  Agricultural  Marketing  Act.  We  engage 
in  cooperative  transportation  to  assist  in  the  marketing  of  the  products 
of  our  member’s  for  the  reason  that: 

(a)  Cooperative  trucking  is  more  economical. 

(b)  Adequate  common  carrier  service  is  not  available  for  complete 
needs. 

(c.)  It  provides  greater  flexibility. 

(d)  Better  service  to  customer. 

Statistics  of  operation:  Interstate  movement  indicates  that  we  uti¬ 
lize  regulated  motor  carriers  to  the  extent  of  2  percent  of  our  total 
shipment,  87  percent  by  rail,  3  percent  by  regulated  water  carriers, 

5  percent  by  cooperative  trucks,  3  percent  by  other. 

There  is  no  question  that  transportation  is  an  important  link  in 
agricultural  marketing.  The  movement  ot  U.S.  farm  products  by  rail 
and  truck  to  domestic  markets  costs  in  excess  of  $5  billion,  or  10 
percent  of  the  total  food  marketing  bill.  Including  air  and  water 
transportation,  containers  and  packaging  materials,  the  costs  of  do¬ 
mestic  transportation  are  estimated  to  constitute  more  than  one-third 
of  the  total  marketing  bill  for  food  products. 

Transportation  is  particularly  important  in  marketing  agricultural 
commodities  produced  in  the  West.  Many  factors  account  for  its  im¬ 
portance.  Agricultural  production  is  more  specialized  than  in  most 
other  areas  of  the  country.  Great  distances  separate  California  from 
the  Nation’s  major  population  centers.  Less  than  one-sixth  of  the 
Nation’s  inhabitants  live  in  the  11  Western  States.  It  has  been  esti¬ 
mated  that  California  canners  produce  32  percent  of  the  Nation’s 
canned  vegetables  and  59  percent  of  the  country’s  canned  fruits. 

There  is  no  question  that  innovations  in  transportation  are  putting 
the  small  firm  at  a  competitive  disadvantage  relative  to  the  large  firm 
capable  of  exploiting  the  advances  in  transportation  technology.  I  he 
impact  of  these  changing  technologies  is  moving  throughout  the  food 
distribution  system,  affecting  the  smaller  firms  adversely. 

The  small  business  that  experienced  no  great  cost  disadvantage  in 
the  past  when  all  firms  paid  rates  based  on  40,000-pound  shipments 
now  faces  higher  costs  relative  to  larger  firms  paying  rates  based  on 
larger  shipments,  multiple-car  shipments,  elaborate  distribution  sys¬ 
tems,  etcetera.  The  capital  requirements  necessary  to  utilize  the  larger 
cars  are,  by  themselves,  serious  obstacles  to  small  businesses.  I  he 
costs  of  attempting  to  meet  the  need  for  an  increase  in  the  size  and 
quality  of  handling  facilities  could  be  economically  fatal  to  the  firm 
lacking  adequate  volume. 

It  is  the  small  buyer  whom  we  generally  serve  through  cooper  at  i\  e 
trucking,  providing  good  service  at  reasonable  cost  and  enabling  linn 
to  compete  with  larger  competitors.  . 

Changing  transportation  emphasizes  the  need  for  group  action  and 
coordination  which  cooperatives  afford.  Should  farmers  not  be  pei- 
mitted  to  sell  their  products  as  economically  as  possible  through 
cooperative  effort,  not  only  in  production  and  imarketing,  but  also 
transportation?  Should  artifical  legislative  barriers  be  erected  to 
hamper  them  in  their  efforts?  WTe  think  not.  .  .  ... 

It  is  evident  that  we  have  emerged  from  a  period  ot  relative  stability 
of  technological  factors  affecting  marketing  of  farm  products.  ie 
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future  is  difficult  to  predict  with  any  degree  of  accuracy.  One  thing 
is  certain,  however;  legislation  that  has  stood  the  test  of  time,  such  as 
section  203(b) (5),  should  not  be  changed  merely  because  it  is  not  to 
the  liking  of  certain  interests. 

We  believe  as  did  the  Supreme  Court  that  the  court’s  decision  in 
Northwest  Agricultural  Cooperative  Association ,  Inc.  v.  Interstate  Com¬ 
merce  Commission ,  350  F.  2d  252  (9th  Cir.  1965),  was  a  just  decision. 
In  that  case  the  Court  held  that  a  cooperative  association  as  defined 
in  the  Agricultural  Marketing  Act  can  lawfully  transport  for  hire  in 
its  truck  non-farm-related  commodities  to  the  extent  that  such  opera¬ 
tion  is  necessary  for  and  incidental  to  the  performance  of  its  primary 
agricultural  activities. 

We  believe  that  there  is  no  need  or  justification  for  amendment  of 
section  203(b)(5).  The  door  has  not  been  opened  for  cooperative 
associations  to  enter  into  the  general  transportation  business  by  the 
decision  of  the  Ninth  Circuit  Court  of  Appeals  in  the  Northwest  case 
as  alleged  by  some.  The  language  of  the  court  made  this  quite  clear. 
It  defined  what  is  meant  by  the  terms  “incidental  to”  and  “necessary 
for”  carrying  out  the  cooperatives’  primary  agricultural  functions. 

It  said  that  such  transportation  is  “incidental”  to  the  cooperative’s 
primary  agricultural  activity  when : 

Limited  to  (use  of)  otherwise  empty  trucks  returning  from  hauling  member 
farm  products  to  market,  and  producing  a  small  return  in  proportion  to  *  *  * 
(The  cooperatives)  income  from  trucking  farm  products  and  farm  supplies. 

In  like  manner,  the  court  stated  that  transportation  of  nonfarm 
related  products  is  “necessary”  when  “it  is  not  economically  feasible 
to  operate  the  trucks  empty  on  return  trips,  and  *  *  *  [w'here]  the 
additional  income  obtained  is  no  more  than  that  required  to  render 
performance  of  the  cooperative’s  primary  farm  transportation  service 
financially  practicable.” 

It  is  evident,  therefore,  that  the  exemption  provided  by  section 
20.3(b)(5)  does  not  open  the  way  for  agricultural  cooperatives  to 
engage  in  unrestricted  competition  with  regulated  carriers  as  has  been 
contended. 

It  is  our  belief  that  supporters  of  the  proposed  legislation  hope  to 
gain  an  economic  advantage  that  they  do  not  now  have  by  making  it 
unfeasible  for  cooperative  trucking  to  be  carried  on  at  all. 

We  feel  that  limited  operation  of  cooperative  association  trucks 
serving  their  farmer  member  needs,  including  the  transportation  of 
nonfarm  related  products  on  the  backhaul,  where  necessary,  is  in  full 
accord  with  congressional  policies  relating  both  to  administration  of 
the  Interstate  Commerce  Act  set  forth  in  the  national  transportation 
policy  and  in  the  policy  for  effective  merchandising  of  agricultural 
commodities  in  interstate  commerce  contained  in  the  Agricultural 
Marketing  Act  of  1929. 

Farmer  cooperatives  have  an  obligation  to  market  all  the  products 
their  members  produce  and  turn  over  to  them  for  marketing.  Trans¬ 
portation  is  engaged  in  where  the  farmers  themselves  through  ti  e 
management  of  their  associations  regard  it  as  a  necessary  incident  to 
proper  performance  of  their  primary  agricultural  functions. 

In  weighing  the  justification  for  the  present  scope  of  the  exemption, 
it  should  be  noted  that  it  has  been  a  part  of  the  Motor  Carrier  Act 
since  its  enactment  in  1935.  This  has  not  hampered  the  growth  of 
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regulated  rail  and  highway  carriers.  Both  have  enjoyed  phenomenal 
growth  and  prosperity. 

The  proposed  bill  would  vest  the  ICC  with  authority  to  rule  that 
any  cooperative  association  transporting  its  own  or  its  members’ 
products  to  market  in  a  truck  controlled  and  operated  by  it,  could  not 
under  this  exemption  transport  a  single  payload  of  nonfarm  related 
products  on  the  backhaul.  We  insist  that  qualified  agricultural 
cooperatives  and  federations  of  such  cooperative  associations  should 
continue  to  have  the  statutory  right  to  render  a  transportation  service 
in  trucks  controlled  and  operated  by  qualified  agricultural  cooperatives 
in  order  to  provide  for  the  essential  transportation  needs  of  farmers 
through  their  cooperatives.  Such  right  should  not  be  hampered  by 
restrictions  that  coidd  make  it  uneconomical  for  cooperative  associa¬ 
tions  to  carry  on  this  essential  function. 

In  summary,  we  emphasize  our  willingness  to  cooperate  in  con¬ 
structive  efforts  to  eliminate  abuses  and  illegal  operations  attempted 
under  this  exemption.  At  the  same  time,  we  shall  oppose  all  such  pro¬ 
posals  such  as  S.  752  now  before  your  committee  designed  to  impede 
bona  fide  farmer  cooperatives  in  performing  their  authorized  functions. 

Senator  Lausche.  Thanks  very  much  for  your  hell). 

Mr.  Sender,  do  you  have  some  questions? 

Mr.  Sender.  Yes,  sir. 

With  respect  to  your  mention  of  bona  fide  farm  cooperatives,  you 
refer  to  four  cooperative  trucking  associations  which  you  currently 
belong  to.  What  are  their  names? 

Mr.  Merriman.  Northwest  Agricultural  Cooperative  Association, 
American  Farm  Lines,  National  Farm  Lines,  and  Agricultural  Trans¬ 
portation  Association  of  Texas. 

Mr.  Sender.  Do  you  continue  to  use  ATA  of  Texas  despite  the 
Commission’s  order  against  them? 

Mr.  Merriman.  ATA  of  Texas  is  operating  at  present  under  an 
appeal,  a  corporate  appeal  I  understand.  And  we  do  continue  to  use 
them,  yes,  sir. 

Senator  Lausche.  Do  you  construe  the  Northwest  case  to  give 
authority  only  to  carry  nonmember  goods  on  backhauls,  or  also  on 
forward  hauls? 

In  paper,  you  emphasize  backhauls. 

Mr.  Merriman.  I  quoted  the  language  from  the  decision,  and  I 
think  the  wording  was  used  in  the  court  decision. 

Senator  Lausche.  You  heard  what  Mr.  Girard  said?  He  thought 
that  it  authorized  nonmember  carriage  both  outward  and  backward. 

Mr.  Merriman.  Yes,  I  heard  that. 

Senator  Lausche.  Now,  just  one  thing:  The  Northwest  case  did 
reverse  what  the  interpretation  of  the  Interstate  Commerce  Commis¬ 
sion  was  of  section  203(b)(5)  for  many  years,  is  that  not  a  fact? 

Mr.  Merriman.  Yes. 

Senator  Lausche.  And  so  that  the  statement  that - 

Mr.  Merriman.  I  am  not  sure  there  has  been  a  clean-cut  decision. 
Prior  to  the  Northwest  case,  there  have  been  previous  cases  such  as 
the  Jamison  case  and  Cache  Valley  case,  but  I  do  not  think  they  were 
clean-cut  decisions. 

Senator  Lausche.  But  the  Commission’s  interpretation  was  different 
than  that  of  the  court. 

Mr.  Mrrriman.  Yes,  sir. 
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Senator  Lausche.  And  the  decision  of  the  court  extended  the  lati¬ 
tude  of  the  right  of  cooperatives  to  carry  cargoes  in  their  transporta¬ 
tion  service. 

Mr.  Merriman.  That  is  right.  It  clarified  a  point  that  might  have 
been  somewhat  obscure. 

Mr.  Sender.  In  the  Northwest  case  the  Court  of  Appeals  said  as 
follows: 

The  return  hauls  enjoined  are  “connected  with  farm  operations,”  for  they  are 
incidental  and  necessary  to  the  effective  performance  of  Northwest’s  Farm  Service. 
This  return  haul  transportation  therefore  did  not  deprive  Northwest  of  its  essential 
character  as  a  “cooperative  association”  under  the  Agricultural  Marketing  Act. 

Senator  Lausche.  Thanks  very  much. 

Mr.  Merriman.  Thank  you. 

Senator  Lausche.  Mr.  Francis  J.  O’Rourke  attorney  at  law 
Washington  D.C.  representing  the  National  Tax  Equality  Associa¬ 
tions. 

Mr.  O’Rourke  if  you  will  proceed. 

STATEMENT  OF  FRANCIS  J.  O’ROURKE,  ATTORNEY  AT  LAW, 

WASHINGTON,  D.C.,  ON  BEHALF  OF  NATIONAL  TAX  EQUALITY 

ASSOCIATION,  INC. 

Mr.  O’Rourke.  Good  morning  Mr.  Chairman  and  members  of  the 
subcommittee. 

My  name  is  Francis  J.  O’Rourke.  I  am  an  attorney  and  member  of 
the  liar  with  offices  at  820  National  Press  Building,  Washington,  D.C. 
I  appear  for  the  National  Tax  Equality  Association,  Inc.  This  organi¬ 
zation  represents  some  7,000  businessmen  who  face  unfair  competition 
in  the  marketplace  as  a  result  of  inequitable  Federal  legislation,  par¬ 
ticularly  in  the  areas  of  taxation  and  regulation.  I  wish  to  submit  our 
association’s  brief  statement  in  opposition  to  S.  752. 

The  problems  arising  from  the  unfair  competitive  advantage  that 
cooperatives  derive  from  their  privileged  tax  status  and  from  various 
other  privileges  accorded  them  by  the  Federal  Government  are  not 
new.  However,  to  many  firms  in  the  trucking  industry  the  recent 
developments  in  the  regulatory  exemption  of  agricultural  business 
enterprises  engaged  in  trucking,  which  choose  to  call  themselves 
cooperatives,  are  new  and  wholly  unwarranted. 

Farmer  cooperatives  have  been  exempted  from  the  Interstate 
Commerce  Commission’s  economic  regulation  by  the  Motor  Carrier 
Act  of  1935.  As  you  know,  this  exemption  caused  no  trouble  as  long 
as  the  cooperatives  operated  on  the  same  basis  as  unregulated  private 
carriers.  But  when  the  cooperatives  began  to  backhaul  products  for 
nonmembers,  the  regulated  carriers  found  that  in  many  cases  they 
could  not  compete  economically  with  the  cooperatives.  A  decision 
handed  down  by  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit  in 
the  Northwest  Agricultural  Cooperative  Association  v.  Interstate  Com¬ 
merce  Commission  (1965),  which  permitted  cooperatives  to  backhaul 
for  nonmembers,  brought  this  situation  about. 

In  this  case  the  circuit  court,  reversing  the  lower  court,  held: 

*  *  *  On  the  uncontradicted  facts  Northwest’s  transportation  of  non-farm 
products  and  supplies  was  incidental  and  necessary  to  its  farm-related  trans¬ 
portation  both  in  character  and  in  amount — incidental  because  limited  to  other¬ 
wise  empty  trucks  returning  from  hauling  member  farm  products  to  market,  and 
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producing  a  small  return  in  proportion  to  Northwest’s  income  from  trucking 
farm  products  and  farm  supplies;  necessary  because  it  is  not  economically  feasible 
to  operate  the  trucks  empty  on  return  trips  and  because  the  additional  income 
obtained  is  no  more  than  that  required  to  render  performance  of  the  cooperative’s 
primary  farm  transportation  service  financially  practicable. 

As  a  result  of  this  new  interpretation  unregulated  farmer  coopera¬ 
tives  now  engage  for-hire  to  nonmembers  to  transport  goods  in  any 
volume  so  long  as  that  volume  does  not  exceed  an  amount  approaching 
50  percent  of  their  total  business.  Why  should  not  all  unregulated 
private  carriers  be  entitled  to  the  same  backhaul  privileges  accorded  the 
cooperatives  under  this  decision?  After  all,  they  are  subject  to  the 
same  economic  circumstances  and  limitations  as  the  cooperatives 
are.  Aside  from  the  injustice  of  the  situation  there  is  a  loss  to  the 
economy  when  the  unregulated  private  carriers  are  forced  to  return 
without  cargoes. 

Because  of  this  comparatively  new  advantage  gained  by  the  cooper¬ 
atives  they  are  making  great  inroads  into  the  regular  commercial 
business  of  the  whole  trucking  industry.  The  freedom  from  regulation 
and  ratemaking  of  cooperatives  that  engage  for  hire  in  transporting 
goods  has  enabled  them  to  set  rates  far  below  those  of  then-  regulated 
competitors,  with  serious  loss  of  business  volume  to  the  latter.  The 
unfair  aspect  of  this  type  of  competition  is  reflected  in  the  policy  of 
the  Defense  Department  whereunder  it  solicits  the  services  of  trucking 
cooperatives. 

Intending  to  remedy  the  situation,  the  Interstate  Commerce 
Commission  has  recommended  that,  the  Interstate  Commerce  Act  be 
amended.  The  proposals  are  contained  in  Senate  bill  S.  752. 

S.  752,  in  amending  section  203(b)(5),  expressly  states  that  for 
cooperatives  providing  for-hire  transportation  to  nonmembers  the 
exemption  applies  only  when  the  commodities  transported  consist  of 
“farm  products,  farm  supplies,  or  other  farm  related  traffic.”  It  is  our 
understanding  that  there  are  no  clear-cut  definitions  of  what  constitute 
“farm  products,  farm  supplies,  or  other  farm  related  traffic.”  It  is 
our  opinion  that  such  terms  give  farmer  cooperatives  almost  carte 
blanche  to  backhaul  because  of  the  broadness  of  their  application, 
especially  since  the  exemption  is  extended  to  cooperatives  as  they  are 
broadly  defined  in  the  Agricultural  Marketing  Act  of  1929.  This  is 
manifestly  unfair  and  discriminatory. 

These  terms  include  many  items  that,  normally  are  not  associated 
with  agriculture  but  have  come  to  be  recognized  as  products  or  supplies 
handled  by  farmer  cooperatives.  Many  cooperatives  process  agricul¬ 
tural  produce  for  the  final  consumer  market  and,  of  course,  transport 
these  items  to  their  destination.  In  general,  such  items  fall  within  the 
term  “farm  products”  and  therefore  it.  must  be  assumed  that  the  term 
“farm  products,”  as  contained  in  the  recommended  legislation,  un¬ 
doubtedly  would  include  almost  any  food  item  that  appears  on  the 
shelves  of  any  supermarket.  Similarly,  the  term  “farm  supplies”  has 
come  to  include  not  only  seed  and  fertilizer  but  such  items  as  con¬ 
tainers,  sprays  and  dusts,  farm  machinery  equipment,  building 
materials,  petroleum  products,  hardware,  and  in  general  any  items 
used  on  the  farm.  Many  farm  supply  cooperatives  also  furnish  such 
items  as  groceries,  meats,  and  other  consumption  goods  to  their 
members,  which,  at.  least  to  the  extent  that  they  are  consumed  by 
hired  labor,  constitute  “farm  supplies.”  Some  farm  supply  stores  even 
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sell  automobiles,  trucks,  and  other  goods  whose  definition  as  “farm 
supplies”  would  depend  on  the  destination  of  the  product.  We  are  of 
the  opinion  that  since  farm  supply  stores  handle  these  items  they 
must  be  encompassed  by  the  terms  used  in  this  proposed  legislation. 
“Farm  products,  farm  supplies,  or  other  farm  related  traffic”  when 
carried  for  noncooperative  firms  are  just  as  competitive,  so  far  as 
regulated  transporters  are  concerned,  as  any  other  products. 

It  is  impossible  to  condone  any  exemption  that  permits  unregulated 
cooperative  corporations  to  compete  with  firms  that  are  highly  regu¬ 
lated  as  to  rates  and  other  matters.  If  cooperative  truckers  can  trans¬ 
port  for  any  one  at  all  those  products  normally  hauled  for  coopera¬ 
tives’  members,  then  there  is  only  a  step  more  needed  to  permit  un¬ 
regulated  private  carriers  to  do  likewise  under  the  principle  of  eco¬ 
nomic  need,  as  laid  down  by  the  Northwest  decision.  If  that  should 
happen,  then  the  purpose  of  the  Interstate  Commerce  Commission  in 
this  whole  area  would  be  completely  muted,  and  those  firms  that  have 
to  conform  to  regulation  will  be  completely  at  the  mercy  of  those  that 
do  not. 

S.  752  would  not  accomplish  what  the  Interstate  Commerce  Com¬ 
mission  hopes  to  accomplish  by  its  enactment.  It  does  not  face  up  to 
the  real  issue  involved  in  the  cooperatives’  present  competitive  ad¬ 
vantage.  The  cooperative  corporations  involved  in  trucking  are 
regular  business  concerns,  and  having  all  the  attributes  of  business 
concerns  they  should  be  treated  precisely  as  other  businesses  are 
treated.  The  bill  fails  to  recognize  the  broad  interpretations  of  co¬ 
operative  law  that  now  favor  these  organizations.  In  fact,  there  may  be 
many  firms  that  masquerade  as  cooperatives,  because  they  seek  the 
tax  and  other  favoritisms  that  are  mistakenly  accorded  to  such 
entities. 

Cooperatives,  although  they  are  corporations,  are  virtually  exempt 
from  the  cooporation  income  tax.  This  gives  them  a  tremendous 
competitive  advantage  over  the  many  ordinary  corporations  that 
have  to  compete  with  them  in  the  marketplace.  There  may  once  have 
been  some  excuse  for  exempting  cooperatives  from  taxation,  when 
most  of  them  were  small,  local  organizations,  but  it  no  longer  exists, 
because  cooperatives — especially  those  that  serve  the  farmer — have 
become  financially  powerful  big  business. 

Although  the  loss  of  revenue  to  the  Federal  Government  from  this 
source  is  of  some  significance,  because  it  has  to  be  made  up  by  a 
somewhat  greater  burden  on  all  who  pay  taxes,  the  ominous  aspect 
of  the  present  privileged  tax  treatment  of  cooperatives  is  its  destruc¬ 
tive  effect  on  many  small  private  enterprises.  Obviously,  business 
corporations  that  pay  little  or  no  income  tax  can  amass  capital, 
grow,  and  expand  at  a  far  greater  rate  than  similar,  competing,  but 
fully  taxed  businesses.  Because  of  this  tax  advantage,  cooperatives 
have  been  able  to  drive  many  noncooperative  firms  out  of  business 
or  force  them  through  competitive  pressure  to  sell  out  to  the  coopera¬ 
tives.  Solely  on  grounds  of  equity,  this  situation  should  be  remedied. 

We  earnestly  suggest  that  the  subcommittee  consider  making 
cooperative’s  trucking  activities  subject  to  the  same  regulations  as 
those  applicable  to  other  trucking  businesses,  if  they  engage  in  for- 
hire  transportation.  We  respectfully  submit  for  your  consideration 
that  any  special  privilege  or  exemption  accorded  cooperative  cor¬ 
porations  to  the  detriment  of  their  fully  taxed  and  regulated  competi- 


181 


tors  is  inequitable  and  uneconomic,  whether  it  involves  their  virtual 
exemption  from  the  income  tax  or  their  exemption  from  regulation  in 
the  field  of  public  transportation  and  in  other  areas. 

Senator  Lausche.  Mr.  O’Rourke,  thanks  very  much  for  your 
help.  I  do  have  one  or  two  questions  that  I  would  like  to  ask. 

Will  you  elaborate  upon  what  you  seem  to  emphasize?  And  that  is 
if  you  grant  this  right  to  haul  without  regulation  to  co-ops  so  as  to 
insure  an  ability  to  exist  and  carry  into  effect  their  primary  purpose 
and  deny  a  similar  right  to  a  private  manufacturer  who  has  his  own 
trucking  fleet,  delivers  goods  to  a  consignee  and  then  goes  back 
empty — will  you  elaborate  on  that? 

Mr.  O’Rourke.  Yes,  Senator,  I  would  be  glad  to. 

Well,  it  is  our  opinion  that  the  Northwest  decision  is  new  law  that 
introduces  a  new  economic  idea  into  regulatory  law.  That  is  to  say, 
the  decision  seems  to  be  founded  on  the  principle  that  economic 
need  equals  exemption  from  regulation. 

Now,  going  beyond  that  principle,  as  we  see  it,  it  seems  to  be 
founded  on  the  even  broader  idea  that  we  should  devote  our  national 
activities  toward  the  creation  of  the  perfect  economy.  In  a  perfect 
economy,  operating  at  maximum  efficiency,  every  factor  in  that 
economy  is  fully  utilized  and  is  productive  to  its  fullest  extent. 

So  let  us  take  the  example  of  the  private,  unregulated  carrier. 
Let  us  use  Sears,  Roebuck,  for  instance,  sends  a  truck  from  its  ware¬ 
house  distribution  center  to  a  retail  outlet.  And  it  delivers  its  products 
or  the  company  products  and  returns  empty  to  the  warehouse. 

Now,  that  truck  is  economically  useless  on  a  return  trip.  It  is  not 
producing  anything.  Its  trip  is  a  loss  to  the  economy.  It  is  also  un¬ 
regulated. 

Now,  under  the  Northwest  case,  why  not  extend  the  rationale  of  the 
case  to  Sears,  Roebuck  and  let  them  backhaul  on  that  empty  trip. 

Senator  Lausche.  Well,  what  do  you  say  to  the  argument  that 
has  been  advanced  that  the  regulated  carriers  do  not  provide  the 
service?  The  farmers’  income  according  to  statistics  has  not  kept  up 
with  the  income  of  other  segments  of  the  economy  and  that  because  of 
these  disadvantages,  they  need  this  service  for  survival? 

Mr.  O’Rourke.  Well,  I  am  not  aware  that  the  private  regulated 
carrier  industry  is  not  equipped  to  meet  the  farmer’s  needs  in  this  area. 
That  may  or  may  not  be  the  case.  I  do  not  have  any  factual  foundation 
on  which  to  answer  that  question  either  way. 

As  to  the  second  part  of  the  question  that  the  farmer’s  income  has 
not  kept  pace  with  that  of  the  rest  of  the  Nation,  this  is  an  argument 
that  we  have  been  hearing  in  this  country  since  1890.  I  do  not  know 
whether  it  has  been  true  consistently  over  the  years.  There  has  been 
no  question  but  what  at  various  times  in  our  economic  history  the 
farmer’s  income  has  dropped  way  down  in  relation  to  the  rest  of  the 
Nation. 

We  undertook  in  the  early  thirties  in  this  country  many  legislative 
efforts  to  rectifv  that  situation.  I  tend  to  doubt  that  statement. 

If  it  is  true,  then  I  have  a  question  to  put  in  return  to  the  people 
who  maintain  it.  If  as  the  Department  of  Agricidture  has  asserted 
the  nonfarm,  nonmember  backhaul  amounts  to  only  2.5  percent  of 
their  total  backhaul,  then  what  is  all  the  fuss  about?  If  it  is  going  to 
correct  such  a  slight  inequity,  why  have  we  seen  a  parade  of  witnesses 
here  over  the  last  3  days  fighting  so  hard  to  hang  onto  their  miniscule 
proportion  of  their  haulage? 
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So  I  am  very  skeptical  of  both  statements.  I  would  have  to  see 
more  in  the  way  of  statistics  on  that. 

Senator  Lausche.  Well,  it  is  my  own  opinion  that  the  farmer’s 
income  has  not  kept  up  with  the  income  of  the  other  segments  of  the 
economy.  And  I  think  it  will  fall  back  still  farther  with  the  unlimited 
ability  of  organized  groups  in  industry  to  make  exorbitant  demands, 
raising  the  prices  that  the  farmer  has  to  pay  for  the  goods  that  he 
buys  while  the  goods  that  he  sells  remain  practically  stationary  in 
price  except  the  increase  that  falls  upon  that  price  through  the  costs 
of  transportation,  distribution,  servicing,  and  otherwise. 

Now,  you  say  you  are  opposed  to  752.  Are  you  opposed  to  it  because 
you  feel  it  grants  too  broad  a  right  to  the  co-ops? 

Mr.  O’Rourke.  No,  sir;  we  are  opposed  to  it  because  we  feel  it 
does  not  go  far  enough.  If  you  may  recall,  Senator,  I  appeared  before 
this  very  subcommittee  last  year  in  support  of  S.  1726,  I  believe  it 
was.  At  that  time,  I  was  of  the  opinion  that  the  organization  should 
support  the  legislation  because  I  viewed  it  as  a  kind  of  a  thin  edge  of 
the  wedge  or  a  piece  of  a  larger  loaf. 

I  think  the  very  language  I  used  was  the  enactment  of  1729, 
S.  1729,  might  open  the  way  to  further  legislate  what  would  bring 
about  competitive  equality  in  the  trucking  business. 

Well,  I  sold  my  association  management  on  that  idea.  We  have  had 
a  year  to  study  the  problem,  to  reconsider  our  position.  And  we  are 
no  longer  prone  to  take  quite  that  same  direction. 

I  think  the  other  organizations  that  have  testified  either  in  support 
of  this  bill  or  in  support  of  amending  legislation,  amending  language, 
to  the  present  bill  have  also - 

Senator  Lausche.  I  do  not  think  you  have  understood  my  question. 
You  are  opposed  to  this  bill  because  it  grants  too  wide  a  latitude  to 
the  co-ops  in  hauling  for  nonmembers,  is  that  correct? 

Mr.  O’Rourke.  We  are  opposed  to  it  because  we  are  afraid  it  might 
codify  Northwest  to  the  extent  that  it  would  permit - 

Senator  Lausche.  Can  you  not  answer  my  question? 

Mr.  O’Rourke.  Yes,  sir. 

Senator  Lausche.  What  is  your  answer  to  my  question? 

Mr.  O’Rourke.  My  answer  to  the  question  is - 

Senator  Lausche.  In  other  words,  you  want  greater  restrictions 
upon  the  right  of  the  co-ops  to  haul  without  regulation,  to  haul— - 

Mr.  O’Rourke.  Yes,  sir. 

Senator  Lausche.  Now,  then,  Mr.  Pinkney  has  introduced  a  bill 
that  would  restore  the  law  as  it  was  prior  to  the  Northwest  case.  How 
does  your  association  stand  on  that? 

Mr.  O’Rourke.  We  woiild  support  the  language  that  the  ATA  has 
proposed. 

Senator  Lausche.  Mr.  Harmanson  has  presented  a  bill  that  would 
bring  the  co-ops  within  the  control  of  the  Interstate  Commerce  Com¬ 
mission  so  that  there  would  be  a  guarantee  of  keeping  the  pseudo¬ 
co-ops  out  and  the  genuine  co-ops  protected.  What  is  your  view  on  the 
Harmanson  proposal — that  is,  the  proposal  of  the  National  Council 
of  Farmer  Cooperatives? 

Mr.  O’Rourke.  I  have  not  discussed  that  proposal  with  the  asso¬ 
ciation  management,  and  I  would  be  reluctant  to  comment  on  it 
speaking  for  them.  Speaking  personally,  I  might. 

Senator  Lausche.  Thanks  very  much  for  your  help. 
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Mr.  O’Rourke.  Thank  you,  sir. 

Senator  Lausche.  We  will  keep  the  record  open  for  a  period  of  1 
week.  And  in  the  absence  of  a  further  order  to  the  contrary,  this  will 
conclude  the  hearings. 

The  meeting  will  stand  adjourned. 

(Whereupon,  at  11:45  p.m.,  the  hearings  adjourned.) 

(Subsequently  the  following  statements  and  material  was  submitted 
for  the  record :) 

Interstate  Commerce  Commission, 

Washington,  D.C.,  July  25,  1967. 


Hon.  Frank  J.  Lausche, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Lausche:  We  have  reviewed  the  comments  of  the  Comptroller 
General  on  S.  752  as  set  forth  in  a  letter  dated  March  21,  1967,  to  Chairman 
Magnuson  from  the  Assistant  Comptroller  General,  Mr.  Frank  H.  Weitzel,  and 
would  like  to  submit  for  inclusion  in  the  record  the  following  comments  on  the 
amendment  to  S.  752  proposed  in  the  Comptroller’s  letter. 

The  proposed  amendment  deletes  the  words,  “those  vehicles  are  being  used  in 
the  transportation”  on  lines  7  and  8  of  the  bill,  substituting  in  lieu  the  words 
“the  commodities  transported  consist.”  With  this  amendment  the  provisions  of 
S.  752  would  then  read  as  follows:  “but,  in  transportation  for  non-members  for 
compensation,  only  when  the  commodities  transported  consist  of  farm  products, 
farm  supplies,  or  other  farm  related  traffic;”. 

In  our  opinion,  this  amendment  is  fully  consistent  with  the  intent  of  this  legis¬ 
lation  and  is  desirable  since  it  serves  to  make  this  intent  much  clearer.  Therefore, 


we  support  this  amendment  to  S.  752. 
Sincerely  yours, 


William  H.  Tucker,  Chairman. 


Interstate  Commerce  Commission, 

Washington,  D.C.,  September  20,  1967. 

Hon.  Frank  J.  Lausche, 

Chairman,  Subcommittee  on  Surface  Transportation, 

Committee  on  Commerce,  U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Lausche:  This  responds  to  your  request,  forwarded  to  us  by 
Stanton  P.  Sender,  Transportation  Counsel  for  the  Subcommittee,  for  the  views 
of  the  Commission  on  the  legislative  proposals  of  the  National  Council  of  Farmer 
Cooperatives  and  the  legislative  proposals  of  the  American  Trucking  Association, 
Inc.,  supported  by  the  American  Association  of  Railroads.  Both  of  these  proposals 
were  offered  at  the  hearings  before  the  Subcommittee  on  July  24,  25,  and  26  as 
substitute  measures  for  the  Commission’s  bill,  S.  752,  which  is  designed  to  clarify 
the  scope  of  the  exemption  from  economic  regulation  afforded  agricultural  co¬ 
operative  associations  under  section  203(b)(5)  of  the  Act. 

The  alternative  bill  proposed  by  the  Council  would,  in  effect,  codify  the  decision 
of  the  Court  in  the  Northwest  case  with  a  number  of  clarifying  amendments: 
(1)  it  would  make  it  clear  that  a  cooperative’s  transportation  of  property  other 
than  (a)  its  own  and  that  of  its  members,  (b)  farm  products  and  farm  supplies 
for  nonmembers,  and  (c)  commodities  exempt  under  section  203(b)(6)  ot  the  Act, 
shall  be  limited  to  that  which  is  incidental  to  its  primary  transportation  operation 
and  necessary  for  its  effective  performance;  (2)  it  would  require  a  cooperative 
intending  to  transport  property  other  than  its  own  and  that  of  its  members,  farm 
products  and  farm  supplies  for  nonmember  farmers,  and  commodities  exempt 
under  section  203(b)(6),  to  notify  the  Commission  by  mail  of  its  intent  to  trans¬ 
port  such  other  property  prior  to  commencing  such  other  transportation;  (3)  it 
would  clarify  the  me  mber-n  on  member  equation  now  set  forth  in  the  Agricultural 
Marketing  Act  by  providing  that  the  cooperative  shall  not  transport  for-hire  in 
any  fiscal  vear  a  quantity  of  property  for  nonmembers  (including  U  b.  Govern¬ 
ment  property)  which  in  the  terms  of  either  revenue  or  tonnage  exceeds  the  total 
quantity  of  property  it  transports  for  itself  and  its  members  in  such  fiscal  year; 
and  (4)  it  would  amend  section  220  of  the  Act  so  as  to  give  the  Commission  the 
indisputable  right  to  inspect  the  books  of  cooperatives  required  to  give  notice  to 
the  Commission  pursuant  to  the  amended  section  203(b)  (o). 
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For  convenience,  each  of  the  four  proposals  of  the  Council  is  discussed  separately 
below. 

The  Northwest  decision  concerned  a  cooperative  engaged  solely  in  the  perform¬ 
ance  of  transportation,  and  the  Court’s  finding  there  that  Northwest’s  trans¬ 
portation  of  non-farm  related  traffic  was  incidental  and  necessary  to  its  total 
trucking  operations  might  be  construed  at  some  future  date  to  be  limited  to  the 
facts  before  the  Court.  In  these  circumstances,  it  is  conceivable  that  a  future 
court  test  of  the  effect  of  the  “incidental  and  necessary”  test  may  center  around 
its  applicability  to  a  cooperative  engaged  primarily  in  processing  and  distribu¬ 
tion  and  only  incidentally  in  trucking  activities.  In  such  a  situation,  the  non-farm 
related  transportation  would  be  compared  to  the  total  business  of  the  cooperative 
(including  processing,  distribution  and  transportation),  and  that  such  a  coopera¬ 
tive  would  be  able  to  perform  a  proportionally  greater  amount  of  non-farm 
related  transportation. 

Although  this  proposal  has  merit  in  that  it  would  foreclose  such  a  future  inter¬ 
pretation,  its  effect  is  to  sanction  a  situation  wherein  a  cooperative  may  lawfully 
transport  for  nonmembers  such  traffic  as  beer  from  a  brewery  to  a  beer  distrib¬ 
utor,  steel  from  a  manufacturer  to  its  own  warehouse  or  wholesale  distributor, 
and  lumber  from  a  mill  to  a  manufacturer  of  mobile  homes.  It  is  to  this  trans¬ 
portation  that  S.  752  is  directed,  and  it  is  this  transportation  that  the  Council’s 
bill  would  perpetuate.  We  therefore  do  not  favor  this  proposal. 

Since  we  believe  that  the  substantive  test  set  forth  in  S.  752  for  determining 
the  applicabilit}'  of  the  exemption  for  nonmember  traffic  represents  a  sounder 
approach  than  the  above-discussed  alternative  proposed  by  the  Council,  we  do 
not  favor  the  notice  provision  suggested  by  the  Council  unless  this  provision  is 
revised  so  as  to  be  compatible  with  the  provisions  of  S.  752.  Although  we  do 
not  regard  a  notice  provision  as  being  essential,  the  Committee  may  wish  to 
consider  the  following  provision  as  an  amendment  to  S.  752. 

Any  such  cooperative  associations  or  federation  of  cooperative  associations 
which  transport  farm  products,  farm  supplies  or  other  farm-related  traffic 
for  nonmembers  shall  notify  the  Commission  of  its  intent  to  transport  such 
property  prior  to  commencing  such  transportation. 

Similarly,  we  believe  that  if  the  proposed  modification  of  the  member-non¬ 
member  business  test  is  given  consideration  by  the  Committee,  it  should  logically 
be  included  as  a  further  amendment  to  S.  752. 

The  Council’s  fourth  proposal,  designated  as  section  2  of  its  draft  bill,  would 
amend  section  220(d)  of  the  Interstate  Commerce  Act  so  as  to  give  the  Com¬ 
mission  the  indisputable  right  to  inspect  the  books  and  records  of  these  associa¬ 
tions.  This  proposal  is  similar  to  section  2  of  S.  1729  upon  which  the  Commission 
testified  in  the  89th  Congress  except  that  this  right  would  be  limited  to  the  records 
of  those  cooperatives  required  to  give  notice  of  their  operations  to  the  Commission. 
It  is  our  understanding  that  the  purpose  of  this  provision  is  to  clarify  the  right 
of  the  Commission  to  exercise  visitorial  powers  over  the  records  and  books  of  the 
associations  required  to  give  notice  and,  therefore,  nothing  in  this  provision  would 
derogate  or  otherwise  affect  the  Commission’s  present  powers  to  investigate 
the  activities  of  these  associations  under  section  204(c)  or  to  obtain  access  to 
their  books  and  records  under  section  205(d),  whether  or  not  the  required  notice 
had  been  given,  where  it  appeared  that  the  activities  of  a  cooperative  were  not 
within  the  scope  of  the  exemption.  If  our  understanding  is  correct,  we  have  no 
objection  to  this  provision,  although  we  believe  that  the  broader  language  of 
section  3  of  S.  1729  is  a  far  more  satisfactory  approach  to  this  problem. 

The  alternative  bill  proposed  by  ATA  and  supported  by  the  railroads  would 
restrict  the  scope  of  section  203(b)(5)  exemption  to  the  transportation  of: 

commodities  (1)  owned  by  the  cooperative  association  or  federation;  (2) 
transported  for  members,  for  compensation  or  otherwise,  to  be  used  in,  or 
necessary  for,  or  produced  by,  farming  operations  when  transported  to  or 
from  farmers  or  agricultural  cooperatives;  or  (3)  exempt  under  subsection 
(6)  hereof. 

In  essence,  the  ATA  alternative  would  prevent  a  cooperative  from  transporting 
for  nonmembers,  on  a  for-hire  basis,  commodities  other  than  those  specifically 
exempted  from  economic  regulation  pursuant  to  section  203(b)(6)  of  the  Act; 
and  it  would  limit  the  transportation  that  it  could  perform  for  its  members  to 
the  movement  of  farm  supplies  (“commodities  *  *  *  to  be  used  in  *  *  * 
farming  operations”),  farm  products  (“commodities  *  *  *  produced  by  *  *  * 
farming  operations”),  or  somewhat  surprisingly,  certain  other  farm-related  traffic 
(“commodities  *  *  *  necessary  for  *  *  *  farming  operations”).  In  addition,  its 
members’  transportation  would  be  confined  somewhat  like  the  standard  rejected 
in  the  Jamestown  case  (Interstate  Commerce  Commission  v.  Union  Federated  Co- 


185 


operative  Transportation  Association,  151  F.  2nd  403)”  to  movements  to  or  from 
farms  or  agricultural  cooperatives.” 

For  the  reasons  given  below,  we  do  not  favor  enactment  of  the  ATA  proposal. 
In  our  judgment,  this  proposal  does  not  take  into  consideration  the  need  for  accom¬ 
modating  a  strong  and  long-standing  Congressional  policy  to  preserve  and  en¬ 
hance  the  agricultural  sector  of  our  national  economy  with  a  policy  designed  to 
preserve  and  enhance  a  vigorous  and  economically  strong  transportation  system. 
The  practical  effect  of  this  proposal  would  be  to  seriously  limit  the  basic  purpose 
of  this  exemption — that  of  furthering  the  objective  of  permitting  the  farmers  to 
efficiently  and  economically  market  his  products.  While  we  share  the  concern  of 
the  regulated  common  carriers  that  the  expanded  non-farm  use  of  agricultural 
cooperative  trucking  by  nonmembers,  if  not  subject  to  some  checks,  poses  a 
serious  threat  to  the  economic  well-being  of  the  Nation’s  regulated  common 
carriers,  we  do  not  believe  that  a  case  has  been  made  for  the  drastic  action  pro¬ 
posed  by  ATA.  .... 

In  our  opinion,  the  substantive  limitation  of  nonmember  traffic  to  farm 
products,  farm  supplies,  or  other  farm-related  traffic”  in  S.  752  strikes  a  balance 
between  a  more  severe  limiting  of  the  exemption  and  the  possibility  of  further 
enlargement  of  the  exemption  is  fair  to  all  interests  concerned  and  provides  a 
workable  and  enforceable  standard.  In  particular,  we  wish  to  point  out  that  the 
term  “other  farm-related  traffic”  in  S.  752,  over  which  some  of  carriers’  witnesses 
expressed  concern  as  being  overly  vague,  means,  in  our  opinion,  that  the  com¬ 
modities  involved  must  be  “used  in  or  necessary  for  farming  operations” — a 
definition  identical  to  that  used  by  the  witness  for  ATA  in  explaining  section  2 
of  the  ATA  proposal. 

In  sum,  we  have  no  objection  to  the  alternative  proposal  suggested  provided 
it  is  modified  along  the  lines  suggested  so  as  to  be  compatible  with  S.  752.  We  do 
not  favor  the  ATA  proposal  for  the  reasons  given  above. 

Sincerely  yours,  „  „ 

William  H.  Tucker, 
Chairman,  Committee  on  Legislation. 


Office  of  the  Secretary  of  Transportation, 

Washington,  D.C.,  September  20,  1967. 

Hon.  Frank  J.  Lausche, 

Chairman,  Surface  Transportation  Subcommittee, 

Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  You  have  recpiested  the  further  views  of  this  Depart¬ 
ment  with  regard  to  S.  752,  a  bill  to  amend  section  203(b)(5)  of  the  Interstate 
Commerce  Act  to  clarify  this  exemption  with  respect  to  transportation  performed 
by  agricultural  cooperative  associations  for  non-members. 

Specifically,  our  views  were  sought  with  regard  to.  the  suggestions  made  con- 
concerning  the  exemption  by  railroad  and  trucking  interests,  on  the  one  hand, 
and  by  the  National  Council  of  Farmer  Cooperatives  on  the  other.  The  railroad 
and  trucking  interests  have  recommended  limiting  the  exemption  to  the  trans¬ 
portation  of  commodities  owned  by  the  cooperative  association  or  federation,  to 
transportation  only  for  members  of  the  cooperative  if  such  commodities  are  to 
be  used  in,  or  necessary  for,  or  produced  by,  farming  operations,  and  only  when 
such  commodities  are  transported  to  or  from  farmers  or  agricultural  cooperatives, 
and  to  commodities  the  transportation  of  which  is  exempt  under  section  203(b)  (b) 
of  the  Interstate  Commerce  Act. 

The  National  Council  of  Farmer  Cooperatives  has  indicated  that  it  would  sup¬ 
port,  legislation  requiring  those  claiming  the  section  203(b)(5)  exemption  and 
transporting  for-hire  in  interstate  commerce  property  other  than  that  of  then 
members,  incidental  transportation  of  property  of  non-member  farinm  patrons, 
and  commodities  exempt  under  section  203(b)(6)  to  notify  the  ICC  of  such 
transportation,  and  authorizing  the  ICC  to  inspect  records  pertaining  to  such 
transportation.  The  Council  further  indicated  that  it  would  suppoi  t  legislation 
providing  that  for  the  purpose  of  section  203(b)(5)  only  and  without  amending 
the  Agricultural  Marketing  Act  of  1929,  as  amended,  motor  transportation  per¬ 
formed  by  a  cooperative  association  or  a  federation  of  cooperative  associations 
for  or  on  behalf  of  the  United  States  or  an  agency  or  instrumentality  thereof  shall 
be  considered  as  non-member  business  and  only  the  motor  transportation  in 
terms  of  either  revenue  or  tonnage  should  be  considered  in  determining  membc  r 
and  non-member  business  under  section  203(b)(5). 
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In  the  comments  of  the  Department  of  Transportation  of  July  24,  1967,  this 
Department  indicated  its  belief  that,  with  one  exception,  amendment  of  section 
203(b)(5)  was  inappropriate.  We  did  indicate  that  we  would  have  no  objection  to 
a  clarifying  amendment  which  would  specify  that  the  transportation  of  property 
for  the  U.S.  Government  or  any  of  its  agencies  is  to  be  considered  non-member 
business  under  the  Agricultural  Marketing  Act.  We  adhere  to  our  prior  view  in 
this  respect.  With  regard  to  the  further  suggestions  advanced  by  the  various 
interests  the  substance  of  these  approaches  has  been  previously  considered  by 
this  Department  and  were  rejected.  The  Department  continues  to  believe  that 
these  suggestions  serve  no  sound  public  purpose  and,  moreover,  would  be  inimical 
to  the  continuance  of  efficient  and  economic  operations.  In  this  respect,  we  would 
draw  an  analogy  to  our  views  favoring  the  proposed  expansion  of  the  water 
carrier  bulk  exemption  as  contemplated  by  S.  1314.  It  has  been  demonstrated  by 
recent  Department  of  Agriculture  figures  and  data  that  transportation  by  agricul¬ 
tural  cooperatives  is  extremely  minor  and  limited  by  any  comparison  to  total 
trucking  and  rail  transportation  in  the  Nation.  Moreover,  the  present  exemption 
is  consistent  with  Congressional  intent  and  has  not  been  abused  to  the  significant 
detriment  of  regulated  carriers. 

The  Department  would  urge  the  Committee  to  consider  the  present  exemption, 
subject  to  the  single  amendment  we  have  urged  previously,  as  a  statute  particu¬ 
larly  designed  to  meet  the  needs  of  agriculture  and  those  of  the  regulated  for-hire 
transportation  industry. 

Sincerely  yours, 

John  L.  Sweeney, 
Assistant  Secretary  for  Public  Affairs. 


Office  of  the  Deputy  Attorney  General, 

Washington,  D.C.,  September  22,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator:  This  is  in  response  to  your  request  for  the  views  of  the  Depart¬ 
ment  of  Justice  on  S.  752,  a  bill  “To  amend  section  203(b)(5)  of  the  Interstate 
Commerce  Act  to  clarify  this  exemption  with  respect  to  transportation  performed 
by  agricultural  cooperative  associations  for  nonmembers.” 

Section  203(b)(5)  exempts  from  Interstate  Commerce  Act  economic  regulation 
“.  .  .  motor  vehicles  controlled  and  operated  by  a  cooperative  association  as 
defined  in  the  Agricultural  Marketing  Act.  .  .  .”  In  Northwest  Agricultural 
Cooperative  Association  v.  Interstate  Commerce  Commission,  350  F.  2d  252  (1965) 
cert  denied  382  U.S.  1011  (1966),  the  court  of  appeals  held  that  this  exemption 
encompassed  an  agricultural  cooperative’s  incidental  and  necessary  transportation 
of  non-agri cultural  commodities  for  persons  not  cooperative  members,  on  trucks 
returning  to  origin  from  trips  carrying  agricultural  products  to  market. 

S.  752  would  amend  subsection  203(b)(5)  to  limit  the  cooperatives’  exemption  so 
that  cooperatives’  trucks  could  carry  for  nonmembers  only  “farm  products,  farm 
supplies,  and  farm-related  traffic.”  The  result  would  be  to  abrogate  the  holding  in 
the  above  case. 

In  our  view,  unregulated  transportation  by  cooperatives  appears  to  have  been 
efficient,  and  to  have  served  the  public  and  agricultural  cooperatives  well.  Such 
transportation  is  aided  by  incidental  and  necessary  transportation  of  nonagricul- 
tural  products  for  persons  outside  the  cooperatives.  The  administrative  and  pro¬ 
cedural  steps  involved  in  regulation  of  such  transportation  while  other  coop  activi¬ 
ties  are  unregulated  would  probably  tend  to  make  such  transportation  less  useful 
to  cooperatives.  Second,  the  competitive  and  diversionary  impact  of  cooperative 
operations  on  common  carriage  under  the  guidelines  of  the  Northwest  case  would 
appear  to  be  limited.  Such  cooperative  operations  would  pose  no  serious  threat  to 
the  viability  of  the  common  carrier  system.  Third,  such  competitive  impact, 
though  limited,  may  have  desirable  results  in  providing  a  means  of  measuring  and 
stimulating  efficiency  in  regulated  common  carrier  operations. 

For  the  foregoing  reasons,  the  Department  of  Justice  does  not  favor  the  en¬ 
actment  of  S.  752. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub¬ 
mission  of  this  report  from  the  standpoint  of  the  Administration’s  program. 

Sincerely, 


Warren  Christopher, 

Deputy  Attorney  General. 
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Statement  of  E.  M.  Norton,  Secretary,  on  Behalf  of  the  National  Milk 

Producers  Federation 

THE  FEDERATION 

The  National  Milk  Producers  Federation  is  a  national  trade  association.  It 
represents  dairy  farmers  and  the  dairy  cooperative  associations  which  they  own 
and  operate  and  through  which  they  act  together  to  process  and  market,  in  their 
own  plants  on  a  cost  basis,  the  milk  and  butterfat  produced  on  their  farms. 

The  Federation  was  organized  in  1916  and  has  represented  dairy  farmers  and 
their  cooperatives  in  the  Nation’s  capital  for  more  than  50  years. 

Practically  every  form  of  dairy  product  produced  in  the  United  States  in  any 
substantial  volume  is  produced  and  marketed  through  dairy  cooperatives  repre¬ 
sented  through  the  Federation. 

These  are  farmers’  cooperatives,  exempt  under  section  203(b)  (5)  of  part  II  of  the 
Interstate  Commerce  Act  and  qualified  under  the  Agricultural  Marketing  Act 
(12  U.S.C.  Sec.  1141j). 

These  cooperatives  are  owned  and  controlled  by  the  farmers  they  serve,  and 
they  are  operated  for  the  mutual  benefit  of  such  farmers.  The  cooperatives 
themselves  can  take  no  profit;  and  all  earnings  or  savings  made  in  the  marketing 
of  milk  and  dairy  products,  including  any  savings  made  in  transportation,  inure 
to  the  benefit  of  the  farmers. 

Dairy  cooperatives  are  primarily  marketing  associations.  However,  many  of 
them  operate  supply  divisions  through  which  supplies  are  purchased  on  a  co- 
►  '  operative  basis  for  their  farmers. 

WHY  AGRICULTURAL  EXEMPTIONS? 

The  theory  of  the  Interstate  Commerce  Act  is  quite  opposite  to  that  of  free 
competition.  Under  the  act,  rates  and  routes  are  regulated,  competition  is 
restricted,  and  the  transportation  business  is  channeled  to  selected  operators  with 
the  objective  of  providing  dependable  service  by  a  limited  number  of  strong 
carriers. 

In  the  unregulated  area,  rates  and  adequacy  of  service  are  determined  by  factors 
of  vigorous  competition. 

It  should  be  emphasized  that  the  issue  involved  in  this  hearing  is  strictly  one 
of  competition.  The  exempt  operators  are  subject  to  the  safety  regulations  of 
the  Commission.  The  Commission  and  the  regulated  carriers  are  seeking  to  restrict 
the  competition  provided  by  the  exempt  operators. 

When  the  motor  carrier  part  of  the  Interstate  Commerce  Act  was  passed  in 
1935,  agricultural  leaders  asked  that  rates  and  routes  in  the  agricultural  field 
be  left  unregulated  and  subject  to  open  competition.  This  Congress  granted,  with 
language  broad  enough  to  permit  some  incidental  back-hauling  of  general  freight 
on  trucks  used  for  hauling  agricultural  products  to  market,  in  the  interest  of 
economical  use  of  equipment. 

This  program  has  operated  effectively  for  more  than  30  years.  The  great 
majority  of  truck  operations  are  regulated  to  accomplish  the  objective  of  the 
Interstate  Commerce  Act.  At  the  same  time,  a  very  small  percentage  of  total 
operations  have  remained  uncontrolled  and  subject  to  competition  in  the  agri- 
cultural  field.  This  has  resulted  in  lower  rates  and  more  flexible  service  to  farmers 
which  is  the  objective  Congress  intended  to  accomplish  by  the  exemption. 

A  study  made  by  the  Department  of  Agriculture  in  1958  (Marketing  Research 
Report  No.  224),  concerning  the  trucking  of  poultry,  indicates  that  rates  were 
approximately  one-third  less  during  a  period  when  such  trucking  was  unregulated 
as  compared  with  a  period  when  rates  were  regulated. 

A  similar  study  in  1959  (Marketing  Research  Report  No.  316),  concerning  the 
trucking  of  frozen  fruits  and  vegetables,  indicates  rates  approximately  one-fifth 
lower  under  free  competition  as  against  a  regulated  period. 

In  both  cases,  processors  reported  that  service  had  improved  during  the  period 
when  the  trucking  was  unregulated. 

The  National  Milk  Producers  Federation  opposed  regulation  of  trucking  in  the 
agricultural  field  in  1935  when  the  basic  law  and  the  agricultural  exemptions 
were  first  enacted.  Lower  costs  of  marketing  agricultural  products  and  greater 
flexibility  of  service  were  two  of  the  points  stressed  in  favor  of  exemptions  for 
agriculture. 

Thirty  years  of  experience  with  part  II  of  the  Interstate  Commerce  Act  and 
with  the  agricultural  exemptions  have  not  changed  our  position.  During  this 
period,  we  have  consistently  defended  the  exemptions  against  attacks  upon 
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them  by  the  Interstate  Commerce  Commission  and  the  regulated  truckers.  As 
recently  as  last  November,  our  membership  reaffirmed  support  for  the  agricultural 
exemptions. 

DAIRY  COOPERATIVE  TRUCKS 

In  a  study  made  by  the  Department  of  Agriculture  in  1963  (General  Report 
109),  dairy  cooperatives  accounted  for  about  one-third  of  all  trucks  reported  by 
marketing  cooperatives.  This  is  partly  due  to  the  local  retail  delivery  operations 
of  many  dairy  cooperatives. 

About  half  of  the  dairy  cooperatives  operate  trucks.  About  6  percent  of  them 
had  fleets  of  over  25  trucks.  About  25  percent  of  the  dairy  cooperatives  trucks  are 
rated  at  2 tons  and  over.  Seventy-four  percent  of  the  dairy  cooperatives  had 
no  over-the-road  trucking  operations. 

A  follow-up  study  made  by  the  Department  of  Agriculture  in  1964  (General 
Report  No.  121),  is  not  broken  down  into  type  of  cooperative.  However,  it  shows 
that  trucks  operated  by  farmers’  cooperatives  had  back-hauls  on  about  one-fifth 
of  their  trips  and  that  about  93  percent  of  the  back-hauls  were  the  cooperatives’ 
own  goods.  The  study  indicates  that  general  freight  accounted  for  about  0.9  of  1 
percent  of  the  back-haul  trips. 

The  study  also  shows  that  farmers’  cooperatives  are  good  customers  of  the 
for-hire  motor-truck  and  rail  carriers.  Nineteen  large  cooperatives  which  operate 
trucks  spent  $100  million  on  transportation  in  1962;  $86  million  of  this  went  to 
the  for-hire  carriers  with  about  $12  million  incurred  for  transportation  in  the 
cooperatives’  own  trucks. 

In  the  case  of  dairy  cooperatives,  much  of  the  equipment  is  not  suitable  for 
back-hauling  general  freight;  and,  as  indicated  above,  much  of  the  space  available 
on  back-haul  is  needed  for  the  goods  of  the  cooperative. 

But  to  the  extent  that  dairy  cooperatives  can  back-haul  general  freight  and 
thus  reduce  the  overall  cost  of  transporting  farmers’  commodities  to  market  we 
want  to  retain  the  exemption  which  Congress  provided. 

Running  trucks  empty  on  return  trips  would  be  a  needless  waste  of  resources 
which  Congress  ought  not  to  condone  or  require. 

0.00027  OF  1  PERCENT 

The  volume  of  trucking  involved  in  this  hearing  is  estimated  at  0.00027  of  1 
percent  of  total  trucking  operations. 

There  are  two  fairly  recent  studies  made  by  the  United  States  Department  of 
Agriculture  which  bear  upon  the  volume  of  trucking  operations  performed  by 
farmers’  cooperatives.  These  are  General  Report  109,  issued  in  February  1963, 
and  General  Report  121,  issued  in  June  1964.  Both  are  reports  of  actual  surveys 
made  by  the  Farmer  Cooperative  Service. 

These  reports  have  been  cited  by  proponents  of  legislation  attacking  the  agri¬ 
cultural  exemptions  to  emphasize  the  fact  that  as  of  January  1,  1961,  cooperatives 
were  operating  an  estimated  33,000  motor-trucks. 

Failure  to  regulate  these  trucks,  proponents  have  argued,  would  impair  the 
transportation  industry  of  the  country  and  cause  great  hardship  to  regulated 
carriers. 

The  reports  show  that  in  the  10  year  period  1951  to  1961  the  number  of  trucks 
operated  by  cooperatives  increased  about  18  percent  as  against  an  increase  in 
total  truck  registrations  of  about  32  percent. 

The  relative  proportion  of  trucks  operated  by  cooperatives  is  therefore  decreas¬ 
ing,  and  the  relative  proportion  of  trucking  business  done  by  cooperatives  today 
is  probably  less  than  the  proportion  indicated  by  the  surveys. 

In  terms  of  trucks  registered,  the  surveys  show  that  in  1960,  less  than  .3  of  1 
percent  of  total  trucks  registered  were  operated  by  cooperatives. 

Truck  mileage  of  all  farmers’  cooperatives  in  1960  was  estimated  in  the  reports 
at  about  0.5  of  1  percent  of  all  truck  mileage  over  rural  and  urban  roads. 

Out  of  the  0.5  of  1  percent  of  cooperative  truck  mileage,  about  72  percent  was 
local  pick-up  and  delivery  and  movements  from  farms  to  local  concentration 
points.  In  the  case  of  dairy  cooperatives,  which  account  for  a  large  proportion 
of  total  cooperative  trucks,  this  would  be  hauling  from  farm  to  plant  and  on 
local  home  and  store  distribution  routes.  This  type  of  operation  is  not  involved 
in  this  proceeding. 

Only  about  28  percent  of  the  cooperative  trucking  operations  are  over-the-road 
trucking. 

Information  obtained  from  18  of  the  larger  cooperatives  doing  over-the-road 
trucking  shows  that  the  cooperatives  had  back-hauls  on  about  21.8  percent  of 
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their  trips.  Smaller  cooperatives  would  probably  have  less  back-hauls,  because 
their  operations  would  be  more  irregular  and  back-hauls  would  be  more  difficult 

to  arrange.  .  , 

In  92.9  percent  of  the  back-hauls,  the  cooperative  was  hauling  its  own  goods. 
Goods  of  other  cooperatives  accounted  for  5.9  percent  of  the  back-hauls  and  exempt 
agricultural  commodities  for  .3  of  1  percent.  Back-hauls  of  the  type  complained 
about  at  this  hearing,  nonagricultural  supplies  hauled  for  nonmembers,  accounted 
for  only  .9  of  1  percent  of  the  back-haul  trips. 

Putting  these  figures  together,  we  come  up  with  the  conclusion  that  the  type 
of  hauling  done  by  farmers’  cooperatives,  about  which  the  Interstate  Commerce 
Commission  and  the  regulated  truckers  are  concerned,  is  approximately  0.00027 
of  1  percent  of  the  total  trucking  operations  of  the  country. 

Certainly  this  does  not  show  any  abuse  by  farmers’  cooperatives  of  the  agricul¬ 
tural  exemption  granted  them  by  Congress. 

Neither  does  it  show  any  need  for  remedial  legislation. 

It  has  been  suggested  that  nonmember,  nonagricultural  back-hauls  by  farmers 
cooperatives  may  increase  following  the  decision  in  the  Northwest  Agricultural 

Cooperative  case.  .  ,  . 

The  over-the-road  mileage  of  farmers  cooperative  trucks  is  only  about  U.14  ol 
1  percent  of  total  truck  mileage.  If  every  outbound  load  were  matched  with  an 
inbound  load  of  nonmember,  nonagricultural  freight,  the  business  lost  to  regu¬ 
lated  carriers  would  still  be  only  about  0.07  of  1  percent  of  total  truck  mileage. 

Furthermore,  the  USD  A  surveys  show  that  a  high  percentage  of  the  back-haul 
trips  of  farmers’  cooperatives  are  used  in  transporting  the  cooperatives’  own  goods 
and  the  goods  of  other  cooperatives.  These  trips,  of  course,  would  not  be  available 
for  other  freight.  Also,  in  many  cases,  the  equipment  is  not  suitable  for  back- 
hauling  general  freight,  for  example,  milk  tank  trucks. 

Although  the  volume  of  non-member,  non-agricultural  business  handled  by 
farmers’  cooperatives  is  a  very  infinitesimal  part  of  total  trucking  operations,  it  is 
important  to  these  farmers’  organizations  to  be  free  of  regulation  by  the  Interstate 
Commerce  Commission  and  to  be  able  to  do  the  most  economical  job  possible  in 
transporting  farmers’  products  to  market.  _ 

All  savings  made  by  utilizing  trucks  of  farmers’  cooperatives  for  back-hauls  are 
passed  back  to  the  farmers,  since  the  cooperative  operates  on  a  cost  basis  without 

profit  to  itself.  ,  , .  , 

Even  though  the  pending  legislation  might  open  a  relatively  small  hole  in  the 
dike,  we  fear  its  passage  would  encourage  the  Interstate  Commerce  Commission 
to  intensify  its  attacks  on  the  whole  agricultural  exemption. 

The  Commission  has  a  long  history  of  persistent  and  aggressive  attacks  upon 
farmers  and  their  cooperatives  and  on  the  agricultural  transportation  exemptions 
granted  them  by  Congress. 

NONQUALIFIED  COOPERATIVES 

Practically  all  of  the  objections  of  the  Commission  and  the  regulated  carriers 
have  been  directed  against  the  trucking  operations  of  organizations  which  they 
allege  are  not  qualified  cooperatives. 

There  is  very  little  complaint  against  the  back-hauls  of  qualified  farmer  coop¬ 
eratives  of  the  type  which  we  represent.  In  fact,  how  could  there  be  where  the 
percentage  of  general  freight  hauled  by  farmers’  cooperatives  is  so  very  small. 

Nevertheless,  the  legislation  sought  by  the  Interstate  Commerce  Commission 
and  the  regulated  truckers  attacks  directly  the  farmers’  agricultural  cooperatives. 
Similar  attacks  in  the  past  have  been  leveled  against  other  parts  of  the  agricultural 

■exemptions.  ...  ,  ,,  ,,  ,  • 

We  are  concerned  that  the  proposed  legislation  is  merely  another  attempt,  in  a 
long  series  of  attempts  on  the  part  of  the  Commission  and  the  regulated  truckers, 
to  undermine  the  agricultural  exemptions.  ....  , 

We  hold  no  brief  for  nonqualified  organizations  which  seek  to  avoid  the  regula¬ 
tion  of  their  trucking  operations  by  claiming  the  cooperative  exemption. 

Such  organizations  are  not  protected  under  either  the  law  or  the  court  decisions. 
They  are  subject  to  action  by  the  Interstate  Commerce  Commission,  and  the 
Commission  has  successfully  maintained  actions  against  them.  .  .  , 

The  Commission  has  complained  that  when  one  improper  operation  is  stopped 
the  same  men  set  up  another  organization  and  resume  the  same  type  of  operation. 

We  are  not  aware  that  other  agencies  have  encountered  similar  enforcement 
difficulties.  An  injunction  against  the  officers  would  appear  to  be  adequate  to 
put  an  end  to  similar  operations  under  another  name. 
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In  effect,  the  Commission  is  proposing  that  it  be  relieved  of  the  burden  of 
proving  that  the  guilty  operator  is  guilty  by  requesting,  instead,  that  Congress 
limit  the  operations  of  qualified  agricultural  cooperatives  which  are  performing 
efficient  and  economical  transportation  services  for  farmers. 

The  farmers’  cooperative  exemption  should  be  left  alone,  and  the  Commission 
should  enforce  the  present  law  against  nonqualified  organizations  which  have 
no  valid  exemption. 

THE  NORTHWEST  CASE 

At  the  hearing  last  year,  the  Commission  relied  heavily  on  the  decision  of  the 
United  States  Court  of  Appeals  in  the  Northwest  Agricultural  Cooperative  Associa¬ 
tion  case  (350  F.  2d  252). 

That  decision,  it  argued,  would  permit  a  farmers’  cooperative  to  haul  non¬ 
member,  nonagricultural  freight  in  unlimited  amounts  so  long  as  the  total  non¬ 
member  business  done  by  the  cooperative  did  not  exceed  the  total  value  of  member 
business. 

The  court’s  opinion  did  not  support  such  an  interpretation  of  the  case. 

The  court  was  quite  specific,  it  seems  to  us,  in  limiting  the  volume  of  such 
freight  to  that  which  is  incidental  to  the  agricultural  objectives  of  the  cooperatives. 
The  issue  in  the  Northwest  case  was  whether  a  farmers’  cooperative  hauling 
agricultural  products  to  market  for  its  members  could  utilize  its  trucks  on  the 
return  trips  to  haul  nonfarm  related  freight.  The  court  held  that  such  transporta¬ 
tion  was  incidental  to  its  agricultural  objectives  and  therefore  exempt  from 
economic  regulation  by  the  Interstate  Commerce  Commission. 

The  court  said  [emphasis  added]: 

“a  cooperative  would  not  be  of  the  character  contemplated  by  the  statute  if 
its  non-farm  related  business  exceeded  that  which  was  necessary  and  incidental 
to  its  farm-related  business,  and  in  no  conceivable  circumstances  could  non-farm 
related  business  approach  fifty  percent  of  the  total  and  remain  incidental  and  necessary 
to  that  which  was  farm-related.” 

“The  construction  which  we  give  the  term  does  not  open  the  door  to  unrestricted 
competition  by  exempt  cooperatives  with  regulated  carriers.  If  a  cooperative 
engages  in  transportation  for  hire  which  is  not  incidental  and  necessary  to  the 
performance  of  an  activity  permitted  by  the  Agricultural  Marketing  Act,  it  will 
lose  its  status  as  a  ‘cooperative  association’  and  its  transportation  activities  will 
be  subject  to  economic  regulation  by  the  Commission  under  the  Interstate  Com¬ 
merce  Act.” 

Since  the  hearings  last  year  on  S.  1729,  the  Commission  has  reviewed  its  in¬ 
terpretation  of  the  Northwest  case  and  has  substantially  modified  its  position. 

Its  present  interpretation  of  that  case  appears  in  the  decision  of  the  full  Com¬ 
mission  in  the  case  of  Cache  Valley  Dairy  Association  (No.  MC-C-3876,  decided 
May  2,  1967)  as  follows: 

“The  guiding  principle  enunciated  by  Northwest  is  plain:  a  cooperative  which 
otherwise  meets  in  all  respects  the  requirements  of  the  Marketing  Act  definition 
lawfully  may  transport  non-farm  related  traffic  on  a  for-hire  basis  for  non-members 
to  the  extent  and  only  to  the  extent  that  such  non-farm-related  transportation  is 
shown  to  be,  as  a  matter  of  fact,  incidental  and  necessary  to  the  effective  per¬ 
formance  of  its  primary  farm  related  functions  specifically  authorized  by  that  act.” 

As  we  have  pointed  out  elsewhere  in  this  statement,  even  if  every  outbound 
load  of  agriculture  products  were  matched  with  an  inbound  load  of  general  freight, 
the  volume  involved  would  be  less  than  0.07  of  1  percent  of  total  truck  mileage. 

DISCRIMINATION 

There  have  been  suggestions  to  the  general  effect  that  a  farmers’  cooperative 
in  its  back-hauling  operations  could  discriminate  in  rates  as  between  two  com¬ 
peting  merchants,  thus  putting  one  of  them  at  a  substantial  disadvantage. 

While  the  rates  charged  by  farmers’  cooperatives  are  not  controlled,  we  do  not 
believe  this  situation  would  ever  occur,  for  the  following  reasons: 

1.  We  do  not  know  of  any  case  where  there  was  discrimination  in  rates,  and  no 
such  instance  has  been  cited. 

2.  There  is  no  incentive  for  cooperatives  to  discriminate.  They  back-haul  for 
whoever  has  freight  available  at  the  time  an  empty  truck  is  returning  from  an 
outbound  trip.  These  trips  generally  are  not  sufficiently  regular,  and  space  is 
available  often  enough,  to  create  any  opportunity  for  discrimination. 
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3.  Any  planned  discrimination,  or  any  agreement  between  the  favored  merchant 
and  the  cooperative  to  injure  a  competitor  through  discriminatory  rates,  would, 
we  believe,  result  in  immediate  action  under  the  antitrust  laws. 

CORPORATION  MEMBERS 

There  has  been  some  discussion  about  whether  a  retail  business  corporation 
could  be  a  member  of  a  farmers’  cooperative  and  thus  get  exempt  transportation 
rights  for  its  general  retail  business  freight. 

The  answer  is  that  a  corporation  can  be  a  member  to  the  extent  that  it  is 
engaged  in  farming. 

In  most  cases,  corporation  members  would  be  small  family  groups  that  have 
incorporated. 

But  a  corporation  such  as  a  bank,  or  a  university,  or  a  retail  business  corpora¬ 
tion,  could  be  a  member  of  a  cooperative  if  it  owned  a  farm  and  participated  on 
a  crop  share  basis  in  the  operation  of  the  farm. 

Such  a  corporation  would  participate  in  the  operations  of  the  cooperative  only 
to  the  extent  that  it  could  market  its  share  of  the  farm  commodities  produced  on 
its  farm  through  the  marketing  facilities  of  the  cooperative  and  could  purchase 
its  farm  supplies  through  the  purchasing  operations  of  the  cooperative. 

This  would  have  no  effect  on  the  transportation  question.  The  fact  that  a  retail 
business  corporation  might  own  a  farm  and  be  a  member  of  a  farmers’  cooperative 
with  respect  to  its  farm'  operations  would  give  it  no  greater  rights  than  it  other¬ 
wise  would  have  with  respect  to  transportation  for  its  general  retail  business. 
Any  back-haul  transportation  it  could  use  for  general  freight  would  depend  on 
whether  such  hauling  was  incidental  to  the  farm-related  activities  of  the  cooper¬ 
ative  and  would  not  be  increased  by  the  fact  that  the  retail  corporation  was  a 
member  of  the  cooperative. 

The  only  general  trucking  which  a  cooperative  can  perform  and  still  be  exempt 
is  that  which  is  incidental  to  its  primary  agricultural  objectives.  Incidental  general 
hauling  is  not  dependent  on  membership  in  the  cooperative.  It  can  be  performed 
for  either  members  or  nonmembers  alike. 

CONCLUSION 

The  right  to  back-haul  general  freight  and  thus  make  the  most  economical  use 
of  transportation  equipment  is  important  to  farmers’  cooperatives.  All  savings 
made  in  overall  transportation  costs  through  such  back-hauls  are  passed  back  to 
the  farmers  and  result  in  lower  transportation  costs  for  moving  agricultural 
commodities  to  market. 

The  agricultural  exemption  is  limited  to  qualified  farmers’  cooperatives.  Non¬ 
qualified  operators  have  no  exemption  and  are  subject  to  action  by  the  Interstate 
Commerce  Commission.  Most  of  the  complaints  have  been  directed  against 
non-qualified  operators.  The  present  law  provides  a  remedy  for  controlling  such 
operations,  and  it  should  be  enforced  instead  of  attacking  the  farmers’  cooperatives. 

The  volume  of  non-member,  non-agricultural  freight  hauled  by  farmers’  coop¬ 
eratives  is  estimated  at  0.00027  of  1  percent  of  total  truck  mileage.  This  is  much 
too  small  to  cause  any  adverse  effect  on  the  Nation’s  regulated  transportation 
system  or  to  justify  legislation  for  the  benefit  of  the  regulated  carriers  at  the 
expense  of  the  American  farmer. 

The  present  system  of  regulating  the  great  majority  of  truck  transportation 
but  leaving  transportation  in  the  agricultural  field  subject  to  the  benefits  of 
vigorous  competition  has  worked  well  for  30  years,  and  it  should  be  continued. 

We,  therefore,  oppose  the  proposed  legislation. 


Grain  &  Feed  Dealers  National  Association, 

August  1,  1967. 

Senator  Frank  J.  Lausche,  .  n  . 

Chairman,  Subcommittee  on  Surface  Transportation,  Senate  Commerce  Committee, 
U.S.  Senate,  W ashington,  D.C. 

Dear  Senator  Lausche:  Membership  in  the  Grain  and  Feed  Dealers  National 
Association  consists  of  more  than  1700  grain  and  feed  firms  of  all  types  and  sizes, 
including  grain  and  feed  marketing,  merchandising  and  manufacturing  opeiaiions. 
Also  affiliated  with  the  National  Association  are  54  state  and  regional  gram  and 
feed  and  fertilizer  associations. 
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In  line  with  our  “Policy  Objectives,”  we  support  S.  752  and  recommend  its 
enactment  by  Congress.  These  Policy  Objectives  which  are  approved  by  the 
membership  of  the  Association  state  in  part  that  this  National  Association  should: 

“Strive  for  government  role  that  will  truly  foster  orderly  competition  in  the 
transportation  of  grain  and  grain  products. 

“Bring  about  fully  equitable  treatment  by  government  of  all  firms  in  our 
industry  so  as  to  foster  a  competitive  marketing  system. 

“Oppose  any  legislation,  executive  order,  administrative  ruling  or  regulation 
that  would  create  discriminatory  operational  or  ownership  advantages  for  one 
segment  or  group  of  the  grain  and  feed  industry  to  the  detriment  of  another. 

“Work  for  constructive  legislation  to  correct  inequities  of  government  taxation 
and  financing  procedures  where  they  exist. 

“Oppose  preferential  treatment  offered  to  government  when  government  is 
engaged  in  competitive  enterprises  with  the  industry.” 

Enactment  of  S.  752  would  establish  co-ops  on  the  same  transportation  basis  as 
independently-owned  firms  relative  to  transportation  of  their  own  products. 
Cooperatives  would  still  have  the  advantage  of  being  permitted  to  haul  for  non¬ 
members  “farm  products,  farm  supplies  or  other  farm-related  traffic.” 

Transportation  is  an  important  element  of  agricultural  marketing.  Grain  and 
feed  firms  consider  a  strong,  dependable  transportation  industry  a  necessity. 
Transportation  of  grain  and  feed  products  constitutes  a  significant  cost  item  for 
firms  of  all  sizes  in  this  industry. 

Most  grain  and  feed  firms  rely  heavily  on  the  regulated  carriers  as  the  backbone 
of  their  transportation  needs.  It  is  unreasonable  to  think  that  the  regulated  carriers 
can  compete  with  those  which  are  not  regulated. 

In  the  public  hearings  before  your  Subcommittee,  numerous  statements  were 
made  that  the  unregulated  co-op  trucks  were  skimming  off  the  cream  of  the  freight 
available  for  hauling.  As  a  result,  the  regulated  trucks  often  must  dead-head  back 
empty  or  with  partial,  unprofitable  loads.  As  a-  further  result,  if  this  situation 
continues,  the  regulated  trucks  will  need  to  increase  their  rates  or  some  of  them  will 
go  out  of  business. 

Opponents  of  S.  752  have  stated  that  co-op  exemption  is  necessary  to  fill  the 
transportation  void  which  regulated  carriers  are  not  able  to  provide.  To  the  extent 
that  co-op  exemptions  weaken  the  regulated  carriers,  this  “void”  will  surely 
increase  unless  something  is  done  to  at  least  partially  correct  the  inequity  which 
exists  between  the  regulated  carriers  and  the  co-op  trucks.  We  are  concerned  that 
there  may  be  a  marked  increase  of  co-op  backhaul  traffic  with  the  cooperatives 
relying  on  the  decision  of  the  Northwest  Case. 

In  the  absence  of  passage  of  S.  752,  the  door  is  open  for  pseudo  co-ops  to  enter 
the  transportation  business — exempt  from  regulation — to  the  detriment  of 
legitimate  co-ops  and  the  regulated  common  carrier  system  of  this  country.  The 
mavericks,  under  the  guise  of  farmer  co-ops,  will  become  a  thorn  in  the  side  of 
Congress,  the  transportation  industry  and  the  grain  and  feed  industry  unless  they 
are  stopped  now. 

Presently,  co-ops  can  engage  in  transportation  activities  which  would  be  illegal 
for  individual  farmers  themselves.  In  addition,  co-ops  presently  can  provide 
transportation  for  non  members  for  compensation — all  unregulated. 

S.  752  would  merely  limit  such  non  member  transportation  to  farm  products, 
farm  supplies,  or  other  farm-related  traffic.  Undoubtedly  these  terms  would  be 
broadly  interpreted. 

We  believe  that  S.  752  is  a  reasonable  limitation  on  co-op  trucking.  Any  trans¬ 
portation  beyond  these  limitations  should  be  subject  to  regulations  as  are  the 
regulated  carriers.  Transportation  for  Government  agencies  such  as  the  Depart¬ 
ment  of  Defense  should  also  be  regulated. 

With  the  goal  of  maintaining  a  strong  transportation  industry  to  market  the 
grain  and  feed  products  fo  U.S.  farms,  and  to  strive  toward  equal  treatment  of 
those  firms  involved  in  such  marketing,  we  recommend  the  enactment  of  S.  752. 

It  is  requested  that  this  letter  be  included  in  the  record  of  hearings  on  S.  752. 

Sincerely, 


John  H.  Frazier,  Jr., 
Chairman,  Transportation  Committee. 
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Millers’  National  Federation, 

National  Press  Building, 
Washington,  D.C.,  July  26,  1967. 

Hon.  Frank  J.  Lausche, 

Chairman,  Surface  Transportation  Subcommittee,  Senate  Committee  on  Commerce, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  The  Millers’  National  Federation,  representing  some  85 
per  cent  of  United  States  flour  milling  capacity,  supports  the  limited  objective 
of  S.  752,  presently  the  subject  of  hearings  before  your  Subcommittee.  The 
decision  in  the  Northwest  case  and  the  recent  action  of  the  Department  of  Defense 
permitting  exempt  cooperatives  to  haul  military  cargo  dramatize  the  need  to 
limit  the  scope  of  the  exempt  transportation  activities  of  cooperatives.  This 
industry,  which  moves  tremendous  volumes  of  wheat  and  products  via  regulated 
common  carriers,  is  heavily  dependent  on  the  economic  health  of  those  carriers. 
We  believe  failure  to  control  more  fully  the  involvement  of  cooperatives  in  for- 
hire  transportation  may  undermine  the  ability  of  regulated  carriers  to  do  the 
job  they  are  in  business  to  do. 

In  our  opinion,  Mr.  Chairman,  S.  752  does  not  go  far  enough.  We  fail  to  see 
any  valid  economic  justification  for  permitting  cooperatives  to  haul  non-member 
goods,  even  when  circumscribed  as  in  S.  752,  or  to  be  treated  in  any  way  other 
than  as  private  carriers.  This  implies  our  disapproval  of  the  present  agricultural 
exemption  under  the  Motor  Carrier  Act  as  applied  to  any  motor  carrier, 
cooperative  or  otherwise. 

We  would  urge,  if  S.  752  is  approved  in  approximately  its  present  form,  that 
the  term  “farm-related  traffic”  be  defined  precisely  and  narrowly.  We  respectfullv 
request  that  this  letter  be  made  a  part  of  the  Hearings  on  S.  752. 

Sincerely  yours, 

J.  Lawson  Cook, 

Chairman,  Transportation  Policy  Committee  Millers’  National  Federation. 


In  re  S.  752. 


National  Grange, 
Washington,  D.C.,  June  27,  1967. 


Senator  Warren  G.  Magnuson, 

Chairman,  Senate  Commerce  Committee, 

Washington,  D.C. 

Dear  Mr.  Chairman:  The  undersigned  has  been  directed  by  the  National 
Grange  to  record  and  explain  its  opposition  to  S.  752,  introduced  by  you  at  the 
request  of  the  Interstate  Commerce  Commission. 

S.  752  has  been  drawn  to  benefit  common  carriers  exclusively  and  if  enacted  in 
present  form  holds  no  benefit  to  farmers. 

<S.  752  was  introduced  to  amend  Section  203(b)(5)  of  the  Interstate  Commerce 
Act  (which  relates  to  economic  exemptions)  by  the  addition  of  “but,  in  transporta- 
tion  for  non-members  for  compensation,  only  when  these  vehicles  are  being  in 
the  transportation  of  farm  products,  farm  supplies  and  other  farm  related  traffic. 

S.  752  directly  involves  co-op  trucking  and  if  enacted  will  create  a  new  thorny 
problem  for  agriculture  because  this  legislation  will  have  the  effect  of  weakening  or 
eliminating  cooperative  truck  back-hauling  of  various  types  of  commercial  ai  tides 
now  permitted.  This,  as  you  see,  aside  from  other  factors,  creates  wasted  trans¬ 


portation.  .... 

Many  cooperative  marketing  associations  throughout  the  country  wnl  be 
aversely  affected — both  money  and  servicewise— should  the  above  referred  to 
legislation  be  enacted. 

We  wish  to  register  vigorous  opposition  also  to  any  similar  legislation  tnat 
may  be  tendered  at  any  session  of  the  90th  Congress.  (We  have  been  informed 
that  carrier  representatives  will  also  offer  a  bill  or  bills  at  the  time  of  hearings  oi 
sooner.  For  that  reason  our  comments  will  include  also  references  not  directly 

involved  in  S.  752.)  ,  . 

Our  opposition  to  S.  752  stems  from  the  realization  that,  the  damage  done  to 
cooperative  trucking  ultimately  results  in  monetary  shrinkage  of  net  returns  to 
the  farmer  members  of  cooperative  marketing  associations. 

The  extent  to  which  increased  benefits  are  acquired  by  common  carriers,  result¬ 
ing  from  this  legislation  will  be  at  the  expense  of  the  farming  community,  the  one 
economic  segment  of  our  country  that  can  least  afford  an  additional  buiden  o 

1  Motor  common  carriers  seem  to  expect  farm  shipments  to  move  via  their 
facilities  just  because  their  services  are  in  existence  but  often  not  available,  lhe 
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I.  C.  C.  appears  to  be  teaming  up  with  them  in  this  line  of  reasoning  which  it  has 
seemingly  adopted  as  a  policy  and  it  won’t  be  content  until  it  dominates  the  truck 
operations  of  farmers. 

Indeed,  the  motor  common  carrier  industry  seems  to  assume  that  by  having 
been  granted  a  franchise  by  the  I.  C.  C.,  they  are  ordained  to  transport  all  over- 
the-road  tonnage  that  is  distributed  in  this  country.  We  do  not  agree  with  this 
philosophy.  The  farmer  should  have  the  freedom  of  choice  in  selecting  the  mode 
of  transport  best  suited  to  his  needs.  This  is  the  democratic  way. 

Here  is  a  quotation  from  a  pertinent  message  delivered  by  President  Kennedy 
to  Congress  on  April  5,  1962.  “An  efficient  and  dynamic  transportation  system  is 
vital  to  our  domestic  economic  growth,  productivity  and  progress.”  Again  he  said 
■“Users  of  transport  facilities  should  be  provided  with  incentives  to  use  whatever 
form  of  transportation  which  provides  them  with  the  service  they  desire  at  the 
lowest  total  cost,  both  public  and  private.”  When  the  farmer  is  free  from  economic 
regulation  by  the  I.  C.  C. — as  he  is  now — he  can  shop  around  for  the  best  suited 
transportation. 

Certainly,  at  this  time,  there  is  no  general  emergency  facing  common  carriers. 
No  growing  emergency  is  indicated  should  S.  752  not  be  adopted.  The  withdrawal 
of  this  legislation  would  be  consistent  with  prevailing  economic  facts  and  the 
actuality  of  the  situation. 

There  is  now  pending  before  the  I.C.C.  petitions  filed  by  both  railroad  and 
trucking  organizations  seeking  horizontal  freight  rate  increases.  At  the  forthcom¬ 
ing  hearings  there  is  likely  to  be  determined  the  present  condition  of  common 
carriers. 

It  is  recommended  that  serious  condideration  be  given  by  your  Committee  to 
hold  S.  752  hearings  in  abeyance  until  the  I.C.C.  issues  its  order  in  the  indicated 
freight  rate  increase  cases.  Its  determination  should  have  a  bearing  upon  the 
relevance  of  carriers  contentions  before  you. 

Also  on  the  horizon,  as  this  is  being  written,  are  prospects  of  strikes  within  the 
transportation  industry.  This  is  an  added  factor  supporting  the  contention  that 
now  is  a  poor  time  to  inaugurate  changes  in  the  Interstate  Commerce  Act  or  to 
make  less  available  rolling  stock  for  the  movement  of  food,  feed,  and  fiber — and 
especially  for  perishable  products  of  agriculture. 

What  agriculture  needs  is  lower  freight  rate  schedules  as  contrasted  to  what  it 
will  inherit  from  this  common  carrier  and  Commission  advocated  legislation 
should  S.  752  be  adopted.  The  lower  the  freight  charge,  better  are  the  chances  for 
the  farmer  to  obtain  value  for  his  product.  Conversely  the  higher  the  charges — less 
are  his  net  returns. 

If  the  farmer  didn’t  have  competition  of  the  exempt  carriers  and/or  co-op 
trucks  the  franchised  carriers  would  charge  rigidly  effective  higher  tariff  rates. 
The  proven  privilege  of  flexibility  between  the  choice  of  carriers  creates  competion 
which  is  an  advantageous  and  large  factor  working  in  the  farmers  behalf.  Compe¬ 
tition  for  the  hauling  of  farm  products  should  not  be  shackled. 

We  would  like  to  have  you  and  the  other  Committee  members  to  consider 
the  fact  that  all  major  farm  organizations  for  good  cause  are  opposed  to  the 
pending  legislation.  The  U.S.  Department  of  Agriculture  has  over  the  years 
opposed  similar  legislation  as  S.  752  and  of  course  is  expected  to  testify  in  the 
instant  situation. 

Our  opponents  wish  to  terminate  some  of  the  original  intent  of  legislation 
(Motor  Carrier  Act  of  1935)  that  has  been  on  the  statute  books  for  over  thirty 
years.  We  wish  the  continuance  of  the  present  law  undisturbed  because  it  permits 
being  done  what  the  Congress  intended  being  done. 

The  Interstate  Commerce  Act  has  been  amended  a  number  of  times  subsequent 
to  1935  and  the  Congress  has  had  adequate  opportunity  heretofore  for  making 
changes  in  Section  203(b)(5)  of  that  Act  but  has  refrained. 

Prior  to  1935  motor  common  carriers  operated  in  interstate  commerce  without 
benefit  of  federal  legislation.  Let’s  just  take  a  look  at  the  record.  To  date,  the 
motor  carrier  industry  has  prospered  substantially  ever  since  the  enactment  of 
the  1935  Act.  The  I.C.C.  can  attest  to  this  striking  fact.  Even  now  a  great  number 
of  applications  seeking  franchises  are  pending  before  the  Interstate  Commerce 
Commission. 

There  are  undoubtedly  cooperative  marketing  associations — -fanner  owned 
and  controlled — that  were  brought  into  existence  only  because  there  was,  in 
advance  of  operation,  creditable  assurance  their  trucks  would  have  some  back¬ 
haul  tonnage — otherwise  such  operations  would  likely  have  never  been  under¬ 
taken  or  perhaps  the  association  never  created.  Too  many  empty  back-hauls  would 
have  made  their  trucking  operations  unprofitable  or  less  profitable. 
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Indeed,  there  are  doubtless  farmer  cooperatives  whose  entire  present  distribu¬ 
tion  system — both  inbound  and  outbound — have  been  tailored  to  fit  their  spe¬ 
cific  needs,  and  these  include  their  trucking  operations  made  available  under 
present  statutes.  The  vast  majority  of  co-op  truck  back-hauls  are  for  members. 

The  provisions  of  <S.  751 — also  introduced  by  you — and  constructively  designed 
to  grant  authority  to  the  ICC  to  order,  under  suitable  conditions,  through 
routes  and  joint  rates  between  motor  common  carriers,  and  other  surface  com¬ 
mon  carriers  by  rail,  express,  and  water  were  recently  considered  at  hearings 
held  by  the  Surface  Sub-committee  of  the  Senate  Commerce  Committee.  One  of 
the  likely  results  of  this  legislation,  if  enacted,  would  be  the  increased  movement 
of  less-car-load  shipments  via  combined  modes  of  public  transport  which  tonnage, 
in  incalculable  instances,  is  now  being  hauled  by  private  or  contract  carriers. 
We  support  this  legislation.  .  „  .  , 

It  appears  that  in  numerous  instances  illegal  carriers  were  offered  tonnage 
because  of  the  lack  of  through  routes  and  joint  rates  via  a  combination  of  common 


carriers.  „  .  .  .  ,, 

The  Motor  Carrier  Act  specifically  exempts  from  economic  supervision  the 
transporting  of  unmanufactured  products  of  agriculture.  We  have  witnessed 
during  these  30  odd  years  the  huge  expansion  of  motor  carrier  operations  and 
more  expansion  is  predicted  by  key  men  of  the  industry  according  to  recent  articles 
in  their  trade  papers.  The  farmer’s  economic  position  during  the  same  period  has 

not  been  so  bright.  „  , .  „ 

Large  investments  in  new  and  improved  types  of  equipment  are  continually 
being  ordered  and  installed  by  the  various  modes  of  common  carrier  transport. 
Piggvbacking  and  containerization  and  other  technological  improvements  have 
and  are  accounting  for  the  effectuation  of  great  savings  in  carrier  operational 
functions  without  relative  reductions  in  freight  rates. 

The  development  of  the  private  and  contract  truck  programs  has  encouraged 
technological  improvements  by  competitive  modes  of  transport. 

The  recent  passage  by  Congress  of  the  7  percent  investment  tax  credit  bill  is 
another  boost  to  transportation  companies  and  such  has  encouraged  them  to  order 
replacement  of  considerable  out-moded  rolling  stock.  The  additional  acquirement 
of  modern  equipment  should  reduce  substantially  carrier  operational  costs. 
This  leads  us  to  say  let  the  farmer  also  share  in  the  fruits  of  economic  progress. 

There  are  recognized  economic  advantages  for  farmer  organizations  owning  and 
operating  their  own  trucks  aside  from  the  probable  reduction  in  transportation 
costs  By  such  ownership  flexible  shipping  schedules  can  be  maintained  to  meet 
existing  and  exacting  marketing  and  other  local  conditions  including  the  organi¬ 
zation’s  own  operational  routine.  . 

Some  critics  of  farmer  cooperative  trucking  operations  start  with  the  fallacious 
premise  that  the  farmers’  shipping  point  is  or  could  be  located  upon  the  right-ot- 
way  of  ready  and  willing  to  serve  motor  common  carriers. 

The  common  carrier  trucks,  in  the  preponderance  number  of  instances,  refuse 
to  go  to  the  farm  for  shipments  but  are  perfectly  willing  to  lift  the  tonnage  from 
the  exempt  truck,  under  prescribed  favorable  conditions  to  them,  when  it  reaches 
their  terminal  and/or  convenient  packing  shed,  warehouse  or  railhead,  whichever 
is  most  desirable  to  truckers  at  the  time  specified.  This,  type  of  arrangement 
however,  means  increased  handling  and  freight  charges  which,  as  a  reminder,  the 
producer  bears  irrespective  of  who  is  the  payer  of  these  bills.  _  . 

Another  worthy  reason  for  the  operation  of  farmer  cooperative  trucks  is  be¬ 
cause  perishable  products  of  agriculture  require  quick  dispatch  and  often  such 
service  is  the  key  requirement  which  over-all  cannot  be  performed  satisfactorily 
by  common  carriers.  This  is  especially  true  during  the  peak  harvest  season.  Indeed, 
it  is  likely,  aside  from  the  measurable  cost  factor,  if  the  cooperative  had  to  give 
up  its  own  transportation  facility,  it  might  haye  to  go  out  of  business. 

The  interests  opposing  cooperative  marketing  associations  trucking  activities 
generally  neglect  to  point  out  there  are  several  important  limitations  to  coopera¬ 
tive  truck  operations  directly  involved.  It  would  be  imprudent  and  unprofitable 
for  cooperative  associations  to  attempt  to  operate  equipment  in  excess  ot  their 
own  outbound  needs.  Another  limitation  is  mentioned  m  Section  203  ot  the 
amended  Interstate  Commerce  Act  which  is  the  restriction  in  the  Agricultura 
Marketing  Act  (made  a  part  thereof)  as  to  the  amount  of  business  a  farmer  cooper¬ 
ative  trucking  organization  can  handle  for  non-members.  As  you  know,  under 
effective  statutes,  non-member  non-exempt  tonnage  cannot  exceed  the  amount 
handled  for  the  membership.  We  venture  the  weighted  opimon  the  return  tonnage 
haul  of  cooperatives  for  non-members  is  not  even  close  to  this  oO  percent  figure 
and  very  likely  is  less  than  10  percent. 
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Incidentally,  the  U.S.  Department  of  Agriculture  is  presently  compiling  sta¬ 
tistics  that  will  definitely  indicate  the  amount  of  tonnage  hauled  b.y  co-ops  for 
non-members.  It  is  my  understanding  that  this  new  report  is  an  elaboration  of  a 
previous  study  identified  as  U.S.D.A.  Report  No.  1963  which  was  issued  in  1961. 
Attention  is  directed  also  to  two  other  departmental  releases  viz;  General  Reports 
109  and  121  issued  respectively  February  1963  and  June  1964. 

In  deference  to  the  fact  that  the  aforementioned  new  U.S.D.A.  report  will  likely 
be  issued  within  the  next  60  days  at  the  latest,  and  because  of  the  loss  of  tonnage 
to  co-op  carriers  as  claimed  by  the  franchised  carriers  is  the  heart  of  this  legisla¬ 
tive  attempt,  it  appears  consistent  for  hearings  in  S.  752,  now  scheduled,  be  held 
in  abeyance  until  the  Department’s  report  is  available  for  study  by  your 
Committee. 

In  the  final  analysis  cooperative  trucking  organizations  primarily  are  simply 
part  and  parcel  of  a  grower  owned  organization  composed  of  individual  farmers. 
For  all  intents  and  transportation  purposes  these  are  equivalent  to  so-called 
private  trucks  owned  and  operated  by  individuals  and  corporations  which  inci¬ 
dentally  are  not  under  direct  supervision  or  legislative  attack  by  the  I.C.C.  but 
nevertheless  such  trucks  prevent  considerable  tonnage  from  being  transported  by 
common  carriers.  The  act  of  acquiring  more  tonnage  is  actually  what  this  fight  is 
all  about. 

Because  of  the  exemption  clause  in  Section  203  there  is  the  mistaken  impression 
that  the  farmer  is  the  only  beneficiary  of  government  benefits.  Even  if  that  were 
so  why  is  the  farm  population  continuously  being  reduced? 

Numerous  of  our  industries  have  federal  tariff  protection.  Consular  agents  and 
other  governmental  specialists  promote  their  export  business.  Small  business  has 
its  special  Administration  where  they  can  easily  borrow  money  at  extremely  low 
interest  rates.  The  steamship  lines  have  subsidies.  Railroads  had  land-grant's.  As 
a  general  arrangement  barge  lines  are  assessed  no  user  charges  for  their  piers  and 
terminals.  Air  lines  have  had  and  are  having  certain  considerations. 

Besides  all  of  the  aforementioned  there  are  others  in  the  same  category.  It  is 
to  the  advantage  of  all  our  citizens  for  the  farmers  to  have  a  net  income  with  its 
buying  power  which  helps  turn  the  wheels  of  industry.  Agriculture  is  basic  to  the 
welfare  of  all  our  citizens. 

If  the  pending  legislation  be  adopted,  we  see  in  a  great  number  of  instances, 
gradual  elimination  of  many  farmer  cooperative  trucks.  Should  cooperatives 
continue  to  operate,  notwithstanding  this  new  handicap  of  additional  transporta¬ 
tion  charges,  which  additional  charges  would  seem  to  be  the  certain  outcome  of 
their  being  required  to  use  common  carriers,  if  and  when  available,  the  end 
result  of  all  this  would  be  the  increase  in  the  cost  of  getting  products  of  the  co¬ 
operatives  and  their  producer  members  to  market  and  obtaining  the  necessary 
farm  supplies  for  members. 

We  firmly  believe  also  there  is  probable  diminution  or  slackening  of  service 
presently  enjoyed  which  in  turn  would  lower  the  quality  of  many  of  the  fresh 
fruits  and  vegetables  thus  delayed  en  route  to  the  ultimate  consumer. 

Indeed,  we  cannot  hide  our  concern  as  to  the  type  of  substituted  service  the 
common  carrier  would  perform  regularly  or  irregularly  following  the  elimination 
of  farmer  cooperative  trucks.  Remember  that  even  in  instances  when  farmers 
wish  to  patronize  common  carrier  trucks,  such  are  not  always  available.  Not 
many  common  carrier  trucks  under  normal  conditions  will  leave  their  prescribed! 
routes  to  pick  up  perishable  agricultural  products,  especially  if  such  involves  a 
pickup  at  a  distant  farm  or  packing  shed.  Exception  may  occur  when  there  is 
slack  movement  of  their  regular  type  of  freight  haulage. 

The  motor  carrier  industry  has  actually  only  one  point  of  protest  and  that 
relates  to  shipments  lost  to  so-called  gray  area  or  psuedo-cooperative  trucking 
lines.  Testimony  bearing  upon  this  subject  was  made  by  our  witness  at  the 
hearing  of  S.  1729  during  sessions  of  the  89th  Congress. 

In  our  opinion,  motor  common  carriers  know  the  preponderance,  if  not  the 
entire  number,  of  gray  area  carriers  operating  as  competitors  in  their  respective 
territories.  They  know  to  whom  they  are  losing  business.  These,  with  little  effort, 
could  be  reported  by  them  to  the  Interstate  Commerce  Commission  for  action 
under  Public  Law  89-170  which  was  enacted  in  1965  for  policing  purposes.  This 
legislation  was  sponsored  by  the  Interstate  Commerce  Commission. 

Public  Law  S9-170  was  enacted  with  requested  support  of  farm  organizations. 
This  law  provides  for  fines  and  the  obtaining  of  legal  service  against  illegitimate 
trucking  organizations  including  those  operating  as  pseudo-cooperative  associa¬ 
tions.  In  the  Grange’s  testimony  July  25,  1966,  in  S.  1729,  mention  was  made 
and  some  details  given  regarding  the  Commissions’  prosecutions  under  this  law. 
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The  I.C.C.  has  classified  one  of  the  so-called  pseudo-cooperative  carriers  as 
illegal  and  following  hearings  issued  an  order  against  them  to  cease  and  desist. 
The  defendants  appealed  this  order  which  is  now  before  the  U.S.  Supreme  Court. 
It  is  freely  predicted  the  Commission’s  order  will  be  upheld.  If  predictions  are 
correct,  such  will  bring  about  the  elimination  of  these  illegal  operations  thereby 
creating  another  source  from  which  common  carriers  may  draw  additional  ton¬ 
nage. 

In  justified  conclusion  we  would  like  to  emphasize  again  the  clear  fact  that 
insofar  as  the  needs  of  agriculture  are  concerned,  transportation-wise,  nothing  is 
more  important  for  the  farmer  than  complete  exemption  from  economic  regulation 
by  the  I.C.C. 

”  We  realize  that  at  some  length  we  have  herein  described  our  convictions  regard¬ 
ing  the  farmer’s  logical  position  with  respect  to  amending  Section  203  of  the 
Interstate  Commerce  Act.  (See  also  our  testimony  in  hearings  H.R.  11583  of 
the  87th  Congress  also  S.  1729  of  the  89th  Congress.) 

Irrespective  of  all  the  “pro  and  con”  arguments  the  final  fact  remains  that  if 
S.  752  be  enacted  the  agriculturists  as  well  as  the  consumers  of  the  country  would 
be  the  groups  to  suffer. 

We  believe  it  is  of  the  utmost  importance  to  the  commerce  and  economy  of 
the  country  for  reasonable  and  equitable  freight  charges  to  apply  (even  if  such 
service  must  be  obtained  from  other  than  a  common  carrier)  on  our  commodities 
than  to  have  an  extra  measure  of  profit  siphoned  to  common  carriers  for  handling 
such  products  at  higher  rates  and  poorer  service. 

The  passage  of  the  pending  legislation  means  that  co-op  trucks  would  be 
permitted  to  haul  only  for  members  and  the  items  required  on  farms  for  production 
purposes.  .  .  . 

Perhaps  other  bills,  previously  referred  to,  more  elaborate  in  prohibitions 
against  farmers  would  if  enacted  also  limit  present  exemptions.  Such  statute 
changes  would  thereby  evolve  as  the  grim  device  that  would  tend  to  make  co-op 
trucking  organizations — as  we  know  them  now — either  unprofitable  or  less 
profitable. 

Farmers  should  not  be  forced  to  use  a  mode  of  transport,  less  adapted,  less 
flexible  and  more  costly  to  the  farmers  needs,  that  compels  him  to  donate  more  of 
his  dollars  for  a  likely  inferior  service  compared  to  what  he  has  chosen  and  en¬ 
joyed  for  over  30  years.  In  the  final  analysis  the  exempt  truck  is  just  another 
form  of  contract  truck  operation  which  has  for  quite  some  time  been  employed  by 
industry. 

Cooperative  trucks  throughout  the  country  could  largely  be  characterized  as 
feeder  lines  used  to  transport  commodities  in  many  instances  from  remote  interior 
places  to  the  various  channels  of  trade.  Expressed  differently  a  cooperative  truck¬ 
ing  organization  supplement  commercial  carrier  service. 

The  cooperative  truck  has  been  the  instrument  contributing  largely  to  the 
stabilization  of  transportation  charges  applied  to  the  movement  of  farm  products. 
This  fact  coupled  with  another  viz;  the  vast  majority  of  co-op  truck  back-hauls 
are  for  members.  The  direct  favorable  impact  because  of  these  things  mean  con¬ 
siderable  to  the  economy  of  the  farming  community  and  to  the  nation  as  a  whole. 
These  facts  far  off-set  any  economic  claims  that  can  be  registered  in  support  of 
the  pending  legislation  and/or  similar  bills. 

The  chronic  railroad  freight  car  shortage  and  the  gradual  elimination  of  pas¬ 
senger  trains,  with  fewer  express  cars  available  for  perishables,  are  other  important 
reasons  why  farmer  cooperative  trucks  should  not  be  run  off  our  highway  not¬ 
withstanding  perpetual  hostile  policy  of  common  carriers  aided  by  efforts  of  the 
I.C.C.  to  reduce  farmer  truck  operations. 

The  matter  of  the  level  of  freight  rates  is  also  of  relative  importance  in  export 
shipping.  This  is  the  prime  factor  in  preventing  increased  quantities  of  our  surplus 
farm  products  from  reaching  foreign  markets. 

What  will  agriculture  inherit  from  this  legislation  if  enacted?  Quite  likely 
increased  expenditures,  great  annoyance,  possible  harassment  and  less  income  to 
f  £irm0FS 

We  appreciate  having  the  privilege  of  presenting  our  views  and  request  that 
these  comments  be  included  in  the  Committee’s  printed  report  made  in  connection 
with  this  legislation. 

Yours  very  truly, 


Chas.  B.  Bowling, 
Transportation  Consultant. 
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George  F.  Mohr, 
Camden,  N.J.,  July  20,  1967. 


File  E-10. 

Hon.  Frank  J.  Lausche, 

Chairman,  Surface  Transportation  Subcommittee, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Lausche:  As  Chairman  of  the  Legislative  Committee  of  the 
Eastern  Industrial  Traffic  League,  I  want  to  express  the  views  of  our  League  in 
support  of  Senate  Bill  S.  752.  I  understand  that  hearings  on  this  bill  are  scheduled 
commencing  July  24.  It  will  be  impossible  for  any  representative  from  the  League 
to  personally  present  these  views,  and  I  would  appreciate  it  if  you  would  have 
them  incorporated  in  the  record. 

The  Eastern  Industrial  Traffic  League,  Inc.  is  a  nonprofit  corporation  of  almost 
200  members.  These  members  are  responsible  transportation  executives  repre¬ 
senting  associations,  shippers  and  receivers  of  freight,  organized  for  the  purpose 
of  securing  legislation,  rules,  regulations,  practices,  rates,  classifications  and  other 
related  transportation  matters  helpful  to  commerce  within,  to  and  from  the  Middle 
Atlantic  and  New  England  states.  It  exists  by  authority  of  the  laws  of  the  State 
of  Delaware  and  maintains  offices  in  Washington,  D.C. 

One  of  the  principal  concerns  of  our  members  is  the  continued  existence  of  a 
good  transportation  system  so  that  their  products  will  move  swiftly  and  efficiently. 
In  order  for  the  motor  carriers  to  perform  this  type  of  service,  they  must  be  per¬ 
mitted  to  handle  all  types  of  cargo  authorized  by  the  certificate  which  has  been 
granted  them  by  the  Interstate  Commerce  Commission. 

When  Congress  authorized  the  agricultural  cooperative  exemption  (section 
203(b)(5)),  it  intended  that  it  apply  only  for  the  members  of  the  association. 
It  was  never  intended  to  enable  a  cooperative  to  compete  with  common  motor 
carriers  in  the  hauling  of  non-member  commodities. 

Any  diversion  of  traffic  which  would  normally  move  by  common  motor  carrier 
will  adversely  affect  the  carrier  financially.  In  order  to  compensate  for  the  loss  of 
revenue,  the  trucker  must  increase  the  rates  for  the  commodities  the  carrier  still 
continues  to  haul.  This  places  an  undue  burden  upon  certain  shippers  and  re¬ 
ceivers  who  are  not  in  a  position  to  use  the  services  of  the  cooperatives. 

S.  752  will  not  take  away  any  of  the  rights  of  an  agricultural  cooperative  insofar 
as  its  service  to  its  members  is  concerned.  However,  it  will  restrict  its  relationship 
with  non-members  to  the  hauling  of  farm  products,  farm  supplies  and  other  farm 
related  traffic.  Some  of  the  commodities  are  not  handled  by  common  carriers  at 
the  present  time  so  it  will  not  place  a  hardship  upon  them.  On  the  other  hand, 
this  bill  will  restrict  the  agricultural  cooperatives  so  that  they  do  not  engage  in 
the  transportation  of  commodities  which  Congress  intended  the  common  carrier 
to  haul. 

For  these  reasons  the  Eastern  Industrial  Traffic  League  supports  S.  752  and 
requests  favorable  action  by  your  Committee. 

Sincerely, 

George  F.  Mohr, 
Chairman,  Legislative  Committee. 


National  Council  of  Farmer  Cooperatives, 

Washington,  D.C.,  August  2,  1967. 

Re  S.  752. 

Hon.  Frank  J.  Lausche, 

Chairman,  Subcommittee  on  Surface  Transportation,  Senate  Committee  on  Commerce, 
Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Lausche:  In  the  public  hearings  before  your  Subcommittee 
on  July  24—26,  1967,  on  S.  752,  the  question  was  asked  a  number  of  witnesses 
whether  the  interpretation  of  the  scope  of  the  exemption  in  Section  203(b)(5)  of 
the  Interstate  Commerce  Act  as  enunciated  by  the  Ninth  Circuit  Court  of  Appeals 
in  N orthwest  Agricultural  Cooperative  Association  v.  Interstate  Commerce  Commission, 
350  F.  2d  252  (1965)  cert,  denied  382  U.S.  1011  (1966),  represented  a  new  and 
different  interpretation  from  that  given  to  this  exemption  up  to  that  time.  Some 
witnesses  answered  affirmatively  and  others  gave  a  negative  response  to  the 
question. 

It  is  the  position  of  the  Council  that  the  “necessary  and  incidental”  interpreta¬ 
tion  in  the  Northwest  case  did  not  constitute  a  new  and  different  interpretation  of 
the  scope  of  this  exemption  but  affirmed  again  that  this  is  the  proper  interpreta- 
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tion  in  the  face  of  efforts  by  the  Commission  to  place  a  different  interpretation  on 
the  statutory  language. 

The  purpose  of  this  letter  is  to  document  for  the  record  of  the  hearings  on 
S.  752  the  basis  for  the  Council’s  position. 

LEGISLATIVE  HISTORY 

The  exemption  in  Section  203(b)(5)  resulted  from  an  amendment  offered  in  the 
House  of  Representatives  on  July  31,  1935,  during  floor  debate  on  Senate  bill, 
S.  1629,  which  was  later  enacted  as  the  Motor  Carrier  Act  of  1935  and  incor¬ 
porated  as  Part  II  of  the  Interstate  Commerce  Act.  The  amendment,  offered 
by  Congresman  Marvin  Jones,  was  not  in  the  bill  as  reported  to  the  House  and 
the  debate  on  the  floor  of  the  House  on  July  31,  1935  comprises  the  entire  legisla¬ 
tive  history  surrounding  enactment  of  Section  203(b)(5).  When  the  amended 
bill  was  presented  to  the  Senate  for  reconsideration,  after  passage  by  the  House, 
Senator  Wheeler,  then  Chairman  of  the  Senate  Committee  on  Commerce  was 
asked  to  explain  the  amendments.  He  said: 

“Mr.  President,  the  House  amended  the  bill  in  minor  details,  generally  liberal¬ 
izing  the  provisions  of  the  measure  with  reference  to  trucks  which  are  owned  by 
farmers,  and  which  carry  farm  products.  The  bill  was  also  liberalized  with  reference 
to  associations  of  cooperative  farm  organizations.  It  was  liberalized  in  those  respects. 

I  personally  have  no  objection  to  the  amendments,  and  think  the  bill  is  improved.” 
(Emphasis  added)  (79  Cong.  Rec.  12460). 

The  Chairman  of  the  Interstate  Commerce  Commission  in  his  testimony  before 
i  your  subcommittee  on  July  24,  1967,  stated  that  the  language  in  S.  752  “would 
re-establish  what  we  believe  to  be  the  intent  of  Congress  in  enacting  Section 
203 (b'' (5)  as  indicated  by  the  portions  of  the  Congressional  debate  on  the  exemp¬ 
tion  in  1935  which  are  attached  as  an  appendix  bv  my  prepared  statement.” 

Significantly,  the  excerpt  from  the  debate  on  the  floor  of  the  House  which  the 
Chairman  of  the  Commission  submitted  to  you  consisted  largely  of  a  statement 
made  by  Congressman  Terry  who  opposed  this  amendment.  It  is  also  significant 
that  Congressman  Terry’s  views  did  not  prevail  since  the  amendment  in  question 
was  adopted  by  the  House  of  Representatives  and  subsequently  by  the  Senate 
and  was  enacted  into  law.  Therefore,  we  respectfully  submit  that  the  views 
expressed  by  the  sponsor  of  the  amendment,  Congressman  Jones,  on  the.  floor 
of  the  House  as  to  its  intended  meaning  represent  the  valid  legislative  history 
as  to  the  “intent  of  Congress”  and  not  the  quoted  one  sentence  view  of  a  Congress¬ 
man  who  unsuccessfully  opposed  the  amendment. 

We  enclose  with  this  letter,  as  an  Appendix,  the  major  explanations  made  by 
Congressman  Jones  during  the  House  debate  on  the  amendment.  An  analysis  of 
these  explanations  reflect  that  this  amendment  was  intended  by  the  sponsor  to  be 
interpreted  in  a  manner  consistent  with  the  interpretation  by  the  Ninth  Circuit 
Court  of  Appeals  in  the  Northwest  decision.  The  following  statements  by  Congress¬ 
man  Jones  taken  from  the  enclosed  Appendix  are  particularly  in  point: 

“Cooperative  organizations  do  not  act  as  moneymakers  in  transportation.  I  he 
hauling  is  done  as  a  means  of  reducing  the  marketing  expenses  of  their  members.’ 
******* 
“This  does  not  mean  going  into  the  general  business  of  transportation.  It  is 
^ 1  merely  incidental  to  the  hauling  for  their  own  members.  It  is  a  practical  proposi¬ 
tion.”  (Emphasis  added.) 

******* 
“Thev  [cooperatives]  should  be  permitted  to  operate  as  they  have  always 
operated  under  the  restriction  of  the  legal  and  accepted  definition.  Otherwise,  if 
they  accepted  any  outside  business  they  would  become  common  carriers,  and 
would  be  required  to  accept  all  commodities  tendered  to  them.  They  are  now 
given  permission  to  handle  not  exceeding  the  same  amount  for  nonmembers  that 
they  handle  for  themselves.  Under  these  terms  they  have  operated  for  years. 
Without  the  proposed  amendment  the  bill  would  make  them  common  carriers, 
and  prevent  their  continuing  their  present  method  of  doing  business.”  (Emphasis 
added.) 

******* 

*  *  *  if  they  haul  more  for  outside  persons  than  they  do  for  their  own  members; 
in  other  words,  if  they  become  common  carriers,  they  lose  all  exemptions. 
(Emphasis  added.) 


200 


COMMISSION  INTERPRETATION 

Iii  hearings  before  the  Subcommittee  on  Surface  Transportation  of  the  Senate 
Committee  on  Commerce  on  July  14,  1966,  in  connection  with  the  bill  S.  1729 
and  again  in  hearings  before  the  same  Subcommittee  on  July  24,  1967,  on  S.  752, 
the  Interstate  Commerce  Commission  has  set  forth  its  reasons  for  recommending 
legislation  which  would  severely  restrict  the  present  scope  of  the  exemption  in 
Section  203(b)(5).  In  1966  the  then  Chairman  of  the  Commission,  John  W.  Bush, 
told  the  Committee  that  “as  far  back  as  the  early  1960’s  we  were  receiving  com¬ 
plaints  from  carriers  and  shippers  from  almost  every  section  of  the  country  con¬ 
cerning  the  expanding  operations  of  allegedly  bona  fide  agricultural  coopera¬ 
tives.  It  was  a  very  tedious  process  to  investigate  and  bring  to  a  conclusion  all 
of  these  complaints.  Necessarily  we  attempted  to  deal  with  the  problem  b\r 
laying  down  broad  guidelines,  in  a  lead  case  in  1961,  the  Commission  held  in 
the  Machinery  Haulers  Association  v.  Agricultural  Commodity  Service,  (86  M.C.C. 
5),  that  a  co-op  to  enjoy  the  benefits  of  Section  203(b)(5)  of  the  Interstate  Com¬ 
merce  Act  must  meet  the  following  tests:  (1)  It  must  be  operated  and  controlled 
by  and  for  the  benefit  of  its  farmer  members  through  its  duly  elected  officers  and 
directors.  (2)  It  must  either  own  or  control,  under  long-term  lease,  the  vehicles 
which  it  uses  to  perform  transportation.  (3)  Its  membership  must  be  limited  to 
those  who  were  in  fact  producers  of  agricultural  commodities.  (4)  It  may  not 
perform  transportation  services  functionally  unrelated  to  its  members’  farming 
activities.”  (Emphasis  added.) 

Substantially  the  same  testimony  was  repeated  on  July  24,  1967,  by  the  present 
Chairman  of  the  Commission,  William  H.  Tucker.  Chairman  Tucker  said  that  the 
guidelines  established  “were  largely  left  undisturbed  by  the  courts  until  a  decision 
was  handed  down  by  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit,  in  Northwest 
Agricultural  Cooperative  Association  v.  Interstate  Commerce  Commission  350  F. 
2d  252  (1965),  cert,  denied  382  U.S.  1011  (1966).’’ 

The  two  Commissioners  stated  it  was  not  until  1960,  due  to  complaints  from 
carriers  and  shippers  that  “necessarily,  we  attempted  to  deal  with  the  problem 
by  laying  down  broad  guidelines”- — this  not  until  1961.  The  Commission  itself 
had  not  given  any  interpretation  as  to  the  scope  of  the  exemption  since  the  enact¬ 
ment  of  Section  203(b)  (5)  in  1935  until  1961.  But  its  Bureau  of  Motor  Carriers  had 
done  so. 

Ruling  Number  91  of  the  Bureau  of  Motor  Carriers  of  the  Interstate  Commerce 
Commission,  issued  July  17,  1940,  interpreting  this  exemption  states  in  part: 

“The  business  must  be  primarily  that  of  farmers  acting  together  in  marketing 
farm  products  and/or  furnishing  farm  supplies  and  farm  business  services.” 
(Emphasis  added). 

Thus,  it  seems  that  despite  the  position  taken  by  the  Interstate  Commerce  Com¬ 
mission  in  the  hearings  in  1966  and  1967  before  your  Subcommittee,  even  its  own 
Bureau  of  Motor  Carriers  agreed  as  early  as  1940  that  cooperative  associations 
under  the  exemption  were  not  required  to  deal  exclusively,  but  only  primarily, 
in  farm  products,  farm  supplies  and  farm  business  services. 

The  1961  decision  of  the  Commission  in  the  Machinery  Haiders  case  concluded 
that  the  cooperative  involved,  Agricultural  Commodity  Service  was  not  entitled 
to  operate  pursuant  to  the  exemption  from  economic  regulation  provided  by  Sec¬ 
tion  203(b)(5)  of  the  Act  because  it  did  not  qualify  as  a  cooperative  association  as 
defined  by  the  Agricultural  Marketing  Act.  However,  the  part  of  the  decision  which 
is  set  forth  as  “guidelines”  by  the  Commissioners  was  pure  dictum.  The  “func¬ 
tionally  related”  limitation  upon  the  scope  of  the  agricultural  cooperative  exemp¬ 
tion  which  was  stated  was  also  dictum  and  has  been  restated  again  as  dictum  in  the 
Commission’s  more  recent  decision  in  Agricultural  Transportation  Association  of 
Texas — Investigation  of  Operations,  96  M.C.C.  293. 

It  is  clear  that  the  Commission  did  not  conceive  the  “functionally  related” 
concept  concerning  the  scope  of  the  agricultural  cooperative  exemption  until 
1961  (even  though  the  involved  statutory  provision  as  shown  was  enacted  by 
Congress  in  1935)  and  this  concept  was  initially  set  forth  gratuitously  in  decisions 
involving  organizations  that  did  not  qualify  as  cooperative  associations  as  defined 
in  the  Agricultural  Marketing  Act. 

In  fact,  the  January  8,  1965  report  of  Division  1  in  Cache  Valley  Dairy  Asso- 
ciation — Investigation  of  Operations,  MC-C-3876,  represented  the  very  first  time 
that  a  decision  of  the  Commission  sought  to  limit  the  agricultural  cooperative 
exemption  by  imposing  the  “functionally  related”  limitation  with  respect  to 
transportation  activities  of  an  admittedly  qualified  cooperative.  Moreover,  and  in 
contrast  to  Commissioner  Tucker’s  statement  that  “the  guidelines  established 


in  this  proceeding  [Machinery  Haulers]  were  largely  left  undisturbed  by  the 
courts  until  a  decision  was  handed  down”  by  the  Court  of  Appeals  in  the  Northwest 
case,  no  case  was  cited  by  him  and  we  have  been  unable  to  find  any  Court  decision 
in  which  the  Court  applied  the  Commission’s  newly  conceived  “functionally 
related”  concept  as  the  basis  for  finding  that  an  otherwise  “qualified”  cooperative 
did  not  qualify  under  the  exemption.  The  administrative  construction  of  Section 
‘203(b)(5)  of  the  Act  and  of  the  Agricultural  Marketng  Act  that  resulted  in  the 
enunciation  on  January  8,  1965,  by  Division  1  of  the  Commission  of  the  func¬ 
tionally  related”  limitation  was  immediately  challenged  by  the  National  Council 
of  Farmer  Cooperatives,  Cache  Valley  Dairy  Association  and  the  United  States 
Department  of  Agriculture.  The  Council’s  Petition  for  Leave  to  Intervene  and 
file  Exceptions  to  the  Examiner’s  Proposed  Report  (Served  May  19,  1964)  were 
filed  July  9,  1964,  prior  to  the  Division  1  decision  on  January  8,  1965  and  the 
full  Commission  has  on  May  2,  1967,  applied  the  “necessary  and  incidental 
test  and  discontinued  the  proceeding. 

Thus,  it  is  clear  that  the  “functionally  related”  interpretation  of  the  scope 
of  this  exemption  which  the  Commission  has  attempted  to  apply  beginning  in 
1961  to  otherwise  qualified  cooperatives  is  a  departure  from  the  interpretation 
placed  on  the  scope  of  the  exemption  by  its  own  Bureau  of  Motor  Carriers  by 
Ruling  Number  91  in  1940  and  has  not  been  sustained  by  the  Courts. 


LEGAL  PRECEDENT 


The  question  of  the  scope  of  the  exemption  in  Section  203(b)(5)  as  applied 
to  an  otherwise  qualified  cooperative  association  or  federation  of  such  cooperative 
associations,  has  prior  to  the  decision  of  the  Ninth  Circuit  Court  in  the  Northwest 
case  been  presented  to  and  decided  by  one  other  Circuit  Court.  The  question 
has  not  been  decided  by  the  Supreme  Court  on  its  merits  although  the  Supreme 
Court  did  deny  the  Government’s  Petition  for  Certiorari  in  the  Northwest  case. 

The  other  Circuit  Court  decision  was  by  the  Eighth  Cir.  Ct.  of  Appeals  in 
Interstate  Commerce  Commission  v.  Jamestown  Farmers  Union  Federated  Cooperative 
Transportation  Association,  151  F.  2d  403  (1945).  The  Circuit  Court  affirmed  the 
judgment  of  the  District  Court  of  Minnesota  rendered  October  24,  1944  (57  F. 

Supp.  749).  ...  , 

In  this  case  the  Commission  attempted  to  place  a  restrictive  interpretation  on 
the  scope  of  this  exemption  in  several  particulars.  It  should  be  noted  that  ap¬ 
proximately  3  to  14  percent  of  the  merchandise  which  the  association  transported 
to  its  member  associations  was  sold  to  persons  who  were  not  farmers.  In  denying 
the  Commission’s  prayer  for  an  injunction,  the  District  Court  at  page  753 


“Some  contention  is  made  that  the  defendant  is  without  the  Agricultural 
Marketing  Act  because  some  of  the  farm  supplies  which  it  transports  to  its 
members  may  not  be  sold  by  the  local  cooperatives  to  farmers.  But  section  1141(j) 
[of  the  Agricultural  Marketing  Act  of  1929,  as  amended]  permits  an  association 
lo  do  business  with  nonmembers  .  .  .  Moreover,  cooperatives  which  are  in 
the  retail  business  of  furnishing  farm  supplies  to  its  members  are  confronted 
with  certain  practical  problems  in  meeting  competition  v,  ith  other  reta  1  in¬ 
stitutions  in  their  community.  Necessarily,  goods  must  be  handled  by  them 
which  may  not  be  strictly  farm  supplies.  Some  of  their  customers  may  net  be 
members  or  even  farmers.  But  if  the  cooperative  is  predominantly  engaged  in  one 
■  or  more  of  the  activities  specified  in  the  Agricultural  M arketiny  .  .ct,  and  if  iis  business 
with  nonmembers  is  in  an  amount  not  greater  in  value  than  the  total  .amount 
of  the  business  that  it  transacts  with  its  own  members,  such  association  does 
not  lose  its  fundamental  character  as  a  cooperative.  In  other  words,  if  such 
activities  are  merely  incidental  to,  and  necessary  for  the  effectuation  of  the  co¬ 
operative’s  principal  activities  as  embraced  within  the  act,  the  status  of  the 
•cooperative  remains  unimpaired.  Such  views  have  been  reflected  in  the  time- 
tested  administrative  practice  of  the  Farm  Credit  Administration  m  connection 
with  the  availability  of  loans  to  cooperatives  from  the  Banks  for  Gooperauves, 
and  such  practice  seems  in  harmony  with  the  purposes  of  the  statute.  (Emphasis 

added.)  ^  .  r 

We  respectfully  submit  that  the  decision  of  the  Court  in  the  Jamestown  case 
in  1944,  affirmed  on  appeal  in  1945,  enunciated  the  interpretation  ot  Section 
'203(b)(5)  that  an  otherwise  qualified  cooperative  or  federation  of  cooperatives 
•  can  lawfully  engage  in  non-agricult ural  business  activity  if  such  activity  is 
“merely  incidental  to,  and  necessary  for  the  effectuation  of  the  cooperative  s 
;principal  activities  as  embraced  within  the  act.”  (Emphasis  added)  This  is  t 
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only  Circuit  Court  decision  directly  involving  this  issue  from  1945  until  August, 
1965,  when  the  Ninth  Circuit  Court  of  Appeals  in  the  Northwest  case  adopted 
and  enunciated  again  the  “incidental  and  necessary”  rule  as  the  proper  inter¬ 
pretation  of  this  exemption.  Therefore,  it  is  clear  that  the  Northwest  decision  in 
1965  did  not  represent  a  new  and  different  interpretation  of  the  scope  of  this 
exemption. 

In  conclusion,  we  respectfully  submit  that  on  the  basis  of  the  “Congressional 
intent”  as  disclosed  by  the  history  supporting  the  enactment  of  Section  203(b)(5) 
by  the  Congress,  on  the  basis  of  the  interpretation  given  to  this  exemption  by 
the  Commission’s  Bureau  of  Motor  Carriers  in  1940,  and  on  the  basis  of  legal 
precedent,  the  interpretation  of  this  exemption  enunciated  by  the  Circuit  Court 
in  the  Northwest  case  in  1965  did  not  represent  a  new  or  different  interpretation 
than  that  which  had  previously  prevailed. 

We  shall  appreciate  your  consideration  of  the  facts  in  this  letter  and  its  inclu¬ 
sion  in  the  hearing  record  on  S.  752. 

Sincerely, 


Enclosure. 


L.  James  Harmanson,  Jr., 

General  Counsel. 
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EXCERPTS  FROM  LEGISLATIVE  HISTORY  OF  SECTION  203(B)(5) 

(79  Cong.  Rec.  12218-19  (1935)) 

“Mr.  JONES.  Mr.  Chairman,  the  reason  I  want  to  rise  now  is  because  of  a 
discussion  in  connection  with  exemptions.  I  expect  to  offer  an  amendment  at  the 
end  of  the  next  section,  and  I  would  like  to  read  them  to  the  Committee. 

“Among  the  exemptions  I  expect  to  offer  the  following: 

“Motor  vehicles  controlled  and  operated  by  any  farmer  and  used  in  the  trans¬ 
portation  of  his  agricultural  commodities  and  products  thereof,  or  in  the  trans¬ 
portation  of  supplies  to  his  farms;  or  motor  vehicles  controlled  and  operated  by  a 
cooperative  association  as  defined  in  the  Agricultural  Marketing  Act,  approved 
June  15,  1929,  as  amended. 

"That  amendment  would  do  two  things.  It  would  permit  the  farmer  hauling 
his  crop  to  market  to  haul  his  supplies  back  home.  In  the  second  place,  it  would 
exempt  cooperative  organizations  to  [that]  comply  with  the  Capper-Volstead 
Act,  which  is  the  standard  definition  of  cooperative  recognized  since  1922.” 

******* 

“Now,  I  hope  I  may  not  be  interrupted  until  I  explain  the  reason  for  offering 
this  cooperative  amendment.  This  exemption  is  consistent  with  the  purpose  of 
the  act  to  regulate  the  use  of  highways  by  persons  and  corporations  who  use  them 
regularly  as  places  of  business  and  as  the  primary  means  of  gaining  a  livelihood. 
Cooperative  organizations  do  not  act  as  moneymakers  in  transportation.  The 
hauling  is  done  as  a  means  of  reducing  the  marketing  expenses  of  their  members. 

“Especially  in  highly  organized  communities  it  is  almost  essential  they  do  some 
hauling  for  nonmembers.  Otherwise  certain  farmers  who  are  only  temporarily  in 
the  community  and  in  some  instances  tenants  might  be  left  without  transportation 
facilities.  In  some  instances  it  reduces  the  expense  of  handling  to  combine  some 
hauling  for  nonmembers. 

I  his  does  not  mean  going  into  the  general  business  of  transportation.  It  is  merely 
incidental  to  the  hauling  Jor  their  own  members.  It  is  a  practical  proposition 
(Emphasis  supplied.) 

“This  principle  has  gained  almost  universal  recognition.  It  has  been  written 
into  both  State  and  Federal  laws.  They  should  be  permitted  to  operate  as  they 
have  always  operated  under  the  restriction  of  the  legal  and  accepted  definition. 
Othei  wise  if  they  accepted  any  outside  business  they  would  become  common 
carriers,  and  would  be  required  to  accept  all  commodities  tendered  to  them. 

1  hcj  are  now  given  permission  to  handle  not  exceeding  the  same  amount  for  non¬ 
members  that  they  handle  for  themselves.  Under  these  terms  they  have  operated 
foi  years.  vV  ithout  the  proposed  amendment  the  bill  would  make  them  common 
carriers,  and  prevent  their  continuing  their  present  method  of  doing  business. 

As  far  back  as  1922  this  principle  was  recognized.  It  has  been  one  of  their 
cardinal  tenets  since  that  date.  By  it  they  have  lived.  Much  of  the  bus  and  truck 
legislation  in  the  various  States  has  recognized  these  facts  and  practices,  and  by 
those  statutes  they  have  been  exempted  from  the  common-carrier  provisions  so 
long  as  they  do  not  violate  these  limitations.” 

*****  * 
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“Mr.  Jones.  All  busses  and  trucks  must  comply  with  necessary  State  and  local 
laws  as  to  speed  and  safety.  That  is  another  proposition  altogether.  The  trouble  is 
that  your  definition  of  common  carrier  would  regulate  them  out  of  business.  It  is 
necessary  to  reach  back  into  the  definition  that  was  written  in  the  Capper-V olstead 
Act,  passed  in  1922.  The  cooperatives  built  their  granaries  and  elevators,  and  they 
have  taken  the  grain  of  the  farmers  and  mixed  it,  and  if  they  are  not  exempted,  in 
their  grain  haulings  and  in  their  customer-hauling  accommodation  which  they 
extend  to  a  few  of  their  neighbors,  it  would  be  impossible  to  separate  them  entirely. 
They  cannot  go  into  the  general  transportation  business  when  they  cannot  haul 
more  for  outside  members  then  they  haul  for  themselves.  This  is  a  reasonable 
provision.  This  would  simply  preserve  the  present  exemptions  under  the  law. 
With  the  present  exemptions  and  the  encouragement  given  to  cooperatives,  if  we 
do  not  carry  it  through  in  this  measure,  we  practically  kill  the  benefits  of  the  former 
measure. 

“Mr.  Sabath.  Might  not  the  gentleman’s  amendment  exempt  the  cooperatives 
from  the  entire  act? 

“Mr.  Jones.  No;  it  will  not.  If  they  violate  the  Capper-V  olstead  provision,  if 
they  haul  more  for  outside  persons  than  they  do  for  their  own  members;  in  other 
words,  if  they  become  common  carriers,  they  lose  all  exemptions.  They  would  be 
exempt  from  the  regulations  of  the  act  if  they  simply  hauled  for  themselves  and 
not  for  profit. 

“Mr.  Terry.  They  would  be  in  the  nature  of  contract  carriers? 

“Mr.  Jones.  They  haul  for  their  members.  In  a  limited  way  might  be  contract 
carriers,  in  a  limited'  sense,  when  they  haul  for  outside  members.  This  is  incidental 
i  to  their  main  purpose  of  serving  their  membership.” 


Railway  Labor  Executives’  Association, 

Washington,  D.C.,  August  15,  1967. 

Hon.  Frank  J.  Lausche, 

Chairman,  Subcommittee  on  Surface  Transportation,  Committee  on  Commerce, 
U.S.  Senate,  Washington,  D.C. 

Dear  Chairman  Lausche:  We  submit  herewith,  for  the  Committee’s  consider¬ 
ation,  the  views  of  this  Association  with  respect  to  the  following  legislative 
measures:  S.  751,  S.  752  and  S.  1314. 

******* 
AGRICULTURAL  COOPERATIVES 

S.  752,  a  bill  “to  amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to 
clarify  this  exemption  with  respect  to  transportation  performed  by  agricultural 
cooperative  associations  for  nonmembers,  would  limit  such  exempt  nonmeiubci 
transportation  to  “farm  products,  farm  supplies,  or  other  farm-related  traffic.” 

Railway  Labor  supports  the  objectives  of  this  bill,  which  would  implement  a 
legislative  recommendation  made  by  the  Interstate  Commerce  Commission.  The 
measure,  as  drafted,  does  not  go  far  enough  in  our  opinion;  but  it  is  a  step  in  the 
right  direction. 

Alotor  vehicles  controlled  and  operated  by  agricultural  cooperatives  are  exempt 
by  law  from  rate  and  other  economic  regulation.  Able  to  operate  free  of  ICC 
regulation  in  the  for-hire  transportation  of  goods  for  nonmembers,  they  have  a 
marked  competitive  advantage  over  the  railroads  and  other  regulated  carriers. 
They  can  “pick  and  choose”  traffic  so  as  to  get  some  compensation,  if  only  a 
partial  contribution  to  the  cost  of  the  otherwise  empty  return  portion  of  then- 
round  trip.  They  can  and  do  fix  rates  as  low  as  necessary  to  divert  traffic  from 
regulated  carriers.  To  the  extent  they  exploit  this  advantage,  agricultural  coop¬ 
eratives  dilute  the  ability  of  common  carriers  to  fulfill  their  role  in  the  public 

This  constitutes  a  threat  to  railway  labor,  for  the  livelihood  and  welfare  of 
railroad  employees  depend  upon  the  economic  well-being  of  the  railroads;  and 
the  railroads’  economic  strength  is  eroded  when  traffic  is  lost  to  unregulated  trucks. 

Court  interpretation  of  the  agricultural  cooperatives  exemption  has  so  expanded 
the  scope  of  the  exemption  that,  within  certain  limitations,  cooperatives  are  free 
to  engage  in  the  general  transportation  business.  Remedial  legislation  is  clearly 
m  order.  S.  752  would  limit  the  for-hire  transportation  that  may  lawfully  be 
performed  free  of  regulation  for  nonmembers  to  “farm-related”  traffic.  It  is  the 
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minimum  restraint  that  the  Congress  should  impose  upon  the  transport  activities 
of  agricultural  cooperatives. 

We  respectfully  request  that  your  committee  consider  our  views  on  these 
measures  and  we  ask  that  this  letter  be  made  a  part  of  the  hearing  record. 
Sincerely  yours, 

Donald  S.  Beattie, 

Executive  Secretary 
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AGRICULTURAL  COOPERATIVES  EXEMPTION 


MONDAY,  JULY  1,  1968 

House  of  Representatives, 

Subcommittee  on  Transportation  and  Aeronautics, 

Committee  on  Interstate  and  Foreign  Commerce, 

Washington ,  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  -  123, 
Rayburn  House  Office  Building,  Samuel  N.  Friedel  (chairman  of  the 
subcommittee)  presiding. 

Mr.  Friedel.  The  subcommittee  will  come  to  order. 

This  morning  the  Subcommittee  on  Transportation  and  Aeronautics 
is  holding  hearings  on  H.R.  6530,  introduced  by  the  chairman  of  the 
full  committee  at  the  request  of  the  Interstate  Commerce  Commission, 
and  a  companion  bill,  S.  752,  which  originally  was  the  same  bill  in  the 
Senate  but  has  come  to  us  in  substantially  amended  form. 

These  two  bills  have  for  their  purpose  the  amendment  of  section 
203(b)  (5)  of  the  Interstate  Commerce  Act  to  clarify  the  exemption 
respecting  the  transportation  performed  by  agricultural  cooperati  \  e 
associations  for  nonmembers. 

Under  section  203(b)(5)  of  the  Interstate  Commerce  Act,  motor  ve¬ 
hicles  controlled  and  operated  by  agricultural  cooperatives,  oi  by  a 
federation  of  such  cooperatives,  are  exempt  from  the  C  ommission  s 
economic  regulation  provided  the  cooperatives  meet  certain  qualifying 
criteria  as  defined  in  the  Agricultural  Marketing  Act  of  1929  (12 

U.S.C.  1141).  '  ,  .  .  .  ,  , 

The  original  exemption  for  agricultural  cooperatives  was  included 
in  the  Motor  Carrier  Act  of  1935.  In  1940  this  exemption  was  ex¬ 
panded  to  include  a  federation  of  such  cooperative  associations  if  such 
federation  possesses  no  greater  powers  or  purposes  than  cooperative 

associations  so  defined.  .  . 

The  number  of  groups  and  organizations  claiming  exemptions  as 
agricultural  cooperatives  has  grown  considerably  in  the  last  10  to  15 
years.  Also  the  transportation  activities  of  agricultural  cooperatives 
have  changed  greatly  since  the  original  exemption  was  adopted  m  1935. 

While  this  committee  treated  of  a  number  of  transportation  services 
performed  by  motor  vehicles  which  were  of  illegal  nature  or  so-called 
o-rey  area  in  our  widespread  amendments  of  1958  and  in  those  of 
1965,  this  problem  is  one  which  at  that  time  was  not  fully  recognized. 
Rather,  the  problem  has  grown  more  acute  in  the  last  several  years 
owing  to  the  doubt  cast  on  Interstate  Commerce  Commission  inter¬ 
pretations  as  a  result  of  certain  court  decisions,  and  owing  to  the 
increasing  use  by  the  Department  of  Defense  of  cooperative  associa¬ 
tion  transportation  facilities  in  the  handling  of  Government  Ireigh  . 

It  is  my  understanding  that  since  the  legislation  initially  was  nitio- 

(1) 
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duced  last  year,  much  progress  has  been  made  by  the  various  seg¬ 
ments  of  the  carrier  industry  and  governmental  agencies  as  well  as 
shipping  groups,  and  that  there  is  a  general  feeling  that  the  bill  as 
amended  by  the  Senate  affords  a  fitting  resolution 

At  this  point  in  the  record  we  will  insert  the  legislation  under 

consideration  and  agency  reports  thereon. 

(H.R.  6530,  S.  752,  and  departmental  reports  thereon  follow:) 

[H.R.  6530,  90th  Cong.,  first  sess.] 


a  RTT.T,  To  amend  section  203(b)  (5)  of  the  Interstate  Commerce  Act  to  clarify  this  exemp¬ 
tion  with  respect  to  transportation  performed  by  agricultural  cooperative  associations 
for  nonmembers 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  203(b)  (5)  of  the  Inter¬ 
state  Commerce  Act  is  amended  by  inserting  immediately  before  ;  or  the 
following :  but,  in  transportation  for  nonmembers  for  compensation,  only  when 

those  vehicles  are  being  used  in  the  transportation  of  farm  products,  farm 
supplies,  or  other  farm  related  traffic”. 


[S.  752,  90th  Cong.,  second  sess.] 

AN  ACT  To  amend  sections  203(b)  (5)  and  220  of  the  Interstate  Commerce  Act,  as 
amended,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  at  the  end  of  section  203(b)  (•>)  of  the 
Interstate  Commerce  Act  delete  the  semicolon  and  add  the  following  language :  , 
but  any  interstate  transportation  performed  by  such  a  cooperative  association  or 
federation  of  cooperative  associations  for  nonmembers  who  are  neither  farmers, 
cooperative  associations,  nor  federations  thereof  for  compensation,  except  trans¬ 
portation  otherwise  exempt  under  this  part,  shall  be  limited  to  that  which  is 
incidental  to  its  primary  transportation  operation  and  necessary  for  its  effective 
performance  and  shall  in  no  event  exceed  15  per  centum  of  its  total  interstate 
transportation  services  in  any  fiscal  year,  measured  in  terms  of  tonnage :  Pro¬ 
vided,  That,  for  the  purposes  hereof,  notwithstanding  any  other  provision  of  law. 
transportation  performed  for  or  on  behalf  of  the  United  States  or  any  agency  or 
instrumentality  thereof  shall  be  deemed  to  lie  transportation  performed  for  a 
nonmember :  Provided  further,  That  any  such  cooperative  association  or  federa¬ 
tion  which  performs  interstate  transportation  for  nonmembers  who  are  neither 
farmers,  cooperative  associations,  nor  federations  thereof,  except  transportation 
otherwise  exempt  under  this  part,  shall  notify  the  Commission  of  its  intent  to 
perform  such  transportation  prior  to  the  ■commencement  thereof :  And  provided 
further,  That  in  no  event  shall  any  such  cooperative  association  or  federation 
which  is  required  hereunder  to  give  notice  to  the  Commission  transport  inter¬ 
state  for  compensation  in  any  fiscal  year  of  such  association  or  federation  a 
quantity  of  property  for  nonmembers  which,  measured  in  terms  of  tonnage, 
exceeds  the  total  quantity  of  property  transported  interstate  for  itself  and  its 
members  in  such  fiscal  year. 

Sec.  2.  Section  220  of  the  Interstate  Commerce  Act,  as  amended,  is  further 
amended  by  adding  the  following  immediately  after  subsection  (f)  : 

“(g)  The  Commission  or  its  duly  authorized  special  agents,  accountants,  or 
examiners  shall,  during  normal  business  hours,  have  access  to  and  authority, 
under  its  order,  to  inspect,  examine,  and  copy  any  and  all  accounts,  books,  records, 
memorandums,  correspondence,  and  other  documents  pertaining  to  motor  vehicle 
transportation  of  a  cooperative  association  or  federation  of  cooperative  associa¬ 
tions  which  is  required  to  give  notice  to  the  Commission  pursuant  to  the  provisions 
of  section  203(b)  (5)  of  this  part :  Provided,  however,  That  the  Commission  shall 
have  no  authority  to  presewibe  the  form  of  any  accounts,  records,  or  memorandums 
to  be  maintained  by  a  cooperative  association  or  federation  of  cooperative 
associations.” 
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Executive  Office  of  the  President, 

Bureau  of  the  Budget, 
Washington,  D.G.,  September  S,  1967. 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  the  views  of  the 
Bureau  of  the  Budget  on  H.R.  6530,  a  bill  “To  amend  section  203(b)  (5)  of  the 
Interstate  Commerce  Act  to  clarify  this  exemption  with  respect  to  transporta¬ 
tion  performed  by  agricultural  cooperative  associations  for  nonmembers.” 

This  bill  would  restrict  the  current  exemption  of  agricultural  cooperatives 
from  economic  regulation  by  the  Interestate  Commerce  Commission  to  those 
situations  where  the  traffic  is  farm-related.  The  effect  of  this  amendment  would 
be  to  deprive  agricultural  cooperatives  of  revenues  which  enable  them  to  provide 
more  efficient  and  economic  transportation  services. 

Since  we  believe  that  the  present  exemption,  as  interpreted  by  the  courts, 
properly  balances  the  interest  of  the  public,  the  cooperatives,  and  for-hire 
carriers,  we  would  be  opposed  to  enactment  of  H.R.  6530. 

Sincerely  yours, 

Wilfred  II.  Rommel, 

Assistant  Director  for  Legislative  Reference. 


Department  of  Agriculture, 
Washington,  D.C.,  July  24,  1967. 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr  Chairman  :  This  is  in  response  to  your  request  of  March  13,  1967. 
for  comments  with  respect  to  H.R.  6530,  a  bill  “To  amend  section  203(b)  (o)  of 
the  Interestate  Commerce  Act  to  clarify  this  exemption  with  respect  to  trans¬ 
portation  performed  by  agricultural  cooperative  associations  for  non-members. 

This  proposed  legislation  would,  if  enacted,  limit  the  exemption  of  motor 
vehicles  controlled  and  operated  by  a  cooperative  association  as  defined  in  the 
Agricultural  Marketing  Act,  approved  June  15,  1929,  as  amended,  or  by  a 
federation  of  such  cooperatives.  The  exemption  from  economic  regulation  would 
no  longer  apply  to  such  motor  vehicles  when  used  in  the  transportation,  toi 
non-members  for  compensation,  of  property  of  any  kind  except  farm  products, 
farm  supplies,  or  other  farm  related  traffic.  This  provision  for  total  elimination 
of  certain  kinds  of  cargo  from  the  benefits  of  exemption  would  impair  the 
efficiency  and  economy  under  which  transportation  is  conducted  by  cooperatives 

in  accordance  with  the  existing  provisions  of  law. 

The  Department  does  not  favor  enactment  of  this  legislation. 

The  interpretation  of  the  cooperative  exemption  in  section  -03(b)  (o)  or  tne 
Interstate  Commerce  Act  has  been  the  subject  of  much  litigation.  In  a  number 
of  cases  before  the  Interstate  Commerce  Commission  and  the  courts,  the  De¬ 
partment  of  Agriculture  has  consistently  taken  the  position  that  the  language 
of  the  Interestate  Commerce  Act.  when  read  in  conjunction  with  the  language  ot 
the  Agricultural  Marketing  Act  of  1929,  should  be  given  a  liberal  construction : 
that  cooperatives  should  not  lie  so  limited  in  their  motor  carrier  operations  that 
efficient  operation  on  behalf  of  farmer  members  would  be  stifled  ;  that  it  was 
clenrlv  the  intent  of  the  statute  that  a  cooperative,  in  the  conduct  of  its  motor 
carrier  operations,  be  permitted  to  transport  in  addition  to  its  own  and  is 
members’  property,  incidental  quantities  of  property  belonging  to  others :  and 
that  backhauls  of  non-member  property  of  a  character  which  woukl  otheiw  lse 
be  subject  to  regulation,  should  be  permitted,  provided  the  transportation  of  .  me 
property  remained  incidental  to  the  transportation  of  property  of  the  cooperative 

anGeneralTybthe  courts  have  ruled  in  favor  of  the  Department’s  interpretation 
of  the  statutes  and  against  the  more  restrictive  interpretations  whmh  otheis 
have  advocated.  The  decision  of  the  Ninth  Circuit  Court  of  Appeals  (350  Fed. 
252  (1965),  cert,  denied,  382  U.S.  1011  (1966)),  involving  the  Northwest  Agri¬ 
cultural  Cooperative  Association  supports  the  Department  s  view.  In  this  case 
the  Court  held  that  a  cooperative  “does  not  lose  its  status  by  engaging  m  acti 
other  than  its  primary  statutory  activity,  so  long  as  the  other  activity  is  mci- 
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dental  to  the  primary  one  and  necessary  to  its  effective  performance.”  Pursuant 
to  the  Court’s  decision  a  cooperative  would  be  permitted  to  engage  in  the  trans¬ 
portation  of  so-called  “11011-farm  related”  property  to  the  extent  that  such  trans¬ 
portation  activity  is  incidental  to  its  primary  activity  of  transporting  its  own 
or  member  property  and  necessary  to  the  effective  performance  of  that  activity. 

We  should  like  to  emphasize  that  our  position  in  cases  involving  the  coopera¬ 
tive  exemption  has  not  been  dictated  solely  by  the  belief  that  this  is  the  proper 
legal  interpretation  of  the  statutes,  but  also  by  the  conviction  that  the  public 
interest  would  be  appropriately  served.  Clearly,  the  interests  of  the  cooperatives 
and  their  farmer  members  are  served  through  the  greater  operating  efficiencies 
made  possible  under  the  “incidental  and  necessary”  test  of  the  Northwest  de¬ 
cision.  Further,  to  the  extent  that  the  motor  carrier  operations  of  the  coopera¬ 
tives  are  efficient,  the  interests  of  the  marketing  system  and  of  consumers  are 
served.  At  the  same  time,  Department  statistics  clearly  indicate  that  the  impact 
upon  the  regulated  common  carrier  industry  of  transportation  by  the  cooperatives 
of  properaty  which  might  otherwise  be  transported  by  the  common  carriers  is 
quite  negligible.  Accordingly,  we  believe  it  would  not  be  in  the  public  interest  to 
adopt  the  restrictive  approach  provided  for  in  II.R.  6530. 

Although  the  Department  is  opposed  to  H.R.  6530.  there  would  appear  to  be 
merit  in  legislation  which  would  clarify  the  scope  of  the  exemption  and  assist 
the  ICG  in  its  enforcement  of  the  motor  carrier  provisions  of  the  Act.  Our  views 
may  be  summarized  as  follows : 

First,  we  believe  it  would  be  appropriate  for  a  cooperative  to  be  required  to 
notify  the  Interstate  Commerce  Commission  if  it  intends  to  transport  for  hire 
in  motor  vehicles  which  it  controls  or  operates,  any  property  other  than  its  own 
or  that  of  its  members,  farm  products  and  farm  supplies  for  non-member  farm¬ 
ers,  and  commodities  exempt  under  section  203(b)  (6)  of  the  Interstate  Com¬ 
merce  Act.  The  ICC  would  thus  have  a  record  of  those  cooperatives  which  intend 
to  transport  the  type  of  property  which  has  been  the  subject  of  controversy. 

Second,  to  further  assist  the  ICC  and  to  meet  one  of  the  problems  with  respect 
to  which  Commission  representatives  have  expressed  concern,  we  believe  the 
Commission  or  its  agents  should  be  given  express  authority  to  have  access  to  the 
books,  records,  and  accounts  pertaining  to  the  motor  vehicle  transportation  of 
those  cooperatives  which  transport  property  in  accordance  with  their  notice  to 
the  Commission. 

Third,  we  believe  the  quantity  of  this  non-cooperative  traffic  described  above 
which  a  cooperative  could  transport  in  any  year  should  be  limited  to  a  quantity 
which  is  incidental  to  the  primary  transportation  operation  of  the  cooperative 
and  necessary  to  its  effective  performance.  Such  a  limitation,  we  believe,  flows 
from  application  of  the  decision  in  the  Northwest  case  referred  to  previously. 
The  amount  of  such  property  which  cooperatives  should  be  authorized  to  trans¬ 
port  in  oi-der  to  achieve  efficiency  of  operation  will  vary  depending  upon  the 
nature  of  the  business  of  the  cooperative,  the  geographic  area  where  it  operates, 
and  the  availability  of  other  backhaul  traffic. 

Fourth,  to  clarify  a  question  which  has  arisen  in  the  past  and  which  appears 
to  be  one  of  concern  to  the  regulated  motor  carrier  industry,  we  believe  that 
transportation  operations  which  a  cooperative  carries  out  for  non-members 
should  not  exceed  the  transportation  operations  which  it  carries  out  for  mem¬ 
bers.  Under  the  Agricultural  Marketing  Act  of  1926,  a  cooperative  may  not  deal 
in  “farm  products,  farm  supplies,  and  farm  business  services  with  or  for  non- 
members  in  an  amount  greater  in  value  than  the  total  amount  of  such  business 
transacted  by  it  with  or  for  members.”  This  provision  applies  to  the  total  busi¬ 
ness  activities  of  a  cooperative.  Apparently,  there  is  concern  that  in  a  case  where 
the  only  non-member  business  of  a  cooperative  is  transportation,  the  cooperative 
would  be  free  to  engage  in  transportation  for  non-members  in  an  amount  equal  in 
value  to  the  total  business  of  all  kinds  conducted  by  the  cooperative  for  members. 
A  provision  which  would  equate  non-member  transportation  business  with  member 
transportation  business  would  alleviate  this  concern. 

There  has  also  been  concern  expx-essed  that  under  the  language  of  the  Agricul¬ 
tural  Marketing  Act  cooperatives  could  transport  property  for  the  U.S.  Govern¬ 
ment  or  any  of  its  agencies  without  limit.  We  question,  however,  whether  any 
such  result  was  intended.  Any  doubt  could  be  removed  by  a  specific  provision  that 
transportation  of  propexty  for  the  U.S.  Government  or  any  of  its  agencies  is  to  be 
considered  non-member  business. 

We  believe  that  legislation  which  embodies  the  views  set  out  above  would 
constitute  an  appropriate  prescription  of  the  intended  scope  of  the  cooperative 
exemption,  and  would  provide  a  mechanism  which  would  materially  assist  ICC 
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in  its  enforcement  of  motor  carrier  operations.  It  would  give  appropriate  recog¬ 
nition to tte interests  of  the  agricultural  community,  the  common  carrier  indus- 

trThaenmireaPu  of  the  Budget  advises  that  there  is  no  objection  to  the  presentation 
of  this  report  from  the  standpoint  of  the  Administration  s  program. 

Sincerely  yours,  Orville  L.  Freeman,  Secretary. 


Office  of  the  Secretary, 

Department  of  Transportation, 

Washington,  D.C.,  August  2, 1967. 

Hon.  Harley  O.  Staggers,  . 

Chairman.  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Your  Committee  has  requested  the  views  of  this  Depart- 

U1  o°a mend  ^section* 203 ( b )  (5)  of  the  Interstate  Commerce  Act  to  clarify  this 
exemption  with  respect  to  transportation  performed  by  agricultural  cooperative 

a s!m  - t i! in  ‘  A rt'n >)  1 5 )  "of1  the8 1 1 1 terstate  Commerce  Act  provides  that,  except  for 
safetv  considerations  and  qualifications  and  maximum  hours  of  service  of  em- 
nlovees  there  shall  be  no  Interstate  Commerce  Act  regulation  of  motor  vehicles 
controlled  and  operated  by  a  cooperative  association  as  defined  in  the  Agricul¬ 
tural  Marketing  4.ct  of  1920,  as  amended,  or  by  a  federation  of  such  cooperatrve 
associations  such  federation  possesses  no  greater  powers  or  purposes  than 
cooperative  associations  so  defined.  “Cooperative  association  as  defined  m  the 
Marketing  Act  means  any  association  in  which  farmers  act  together  m  processing 
nrenarin^for  market  handling,  and/or  marketing  the  farm  products  of  persons  so 
encnsred  °nnd  also  means  anv  association  in  which  farmers  act  together  m  pur¬ 
chasing’  testing  grading,  processing,  distribution,  and/or  furnishing  farm  sup- 
nS  and/or  f£4  businei  services,  provided,  however,  that  such  associations 
£4  operated  fol  the  mutual  benefit  of  the  members  thereof  as  such  producers  or 
purchasers  and  conform  to  one  or  both  of  the  following  requirements 

First :  That  no  member  of  the  association  is  allowed  more  than  one  vote  because 
of  the  amount  of  stock  or  membership  capital  he  may  own  therein ;  and 

Second :  That  the  association  does  not  pay  dividends  on  stock  or  members  m 
capital  in  excess  of  S  percent  per  annum. 

TtaTSfaJToSSThall  not  deal  In  farm  products,  farm  supplies 
and  farm  business  services  with  or  for  nonmembers  in  an  amount  greater  m  value 
£n  tote i  amount  5  such  business  transacted  by  it  with  or  for  mentor, i.  All 
business  transacted  bv  anv  cooperative  association  for  or  on  behalf  of  the  United 
Itatlfor  anv  agencv  or  Instrumentality  thereof  shall  ho  disregarded  m  deter¬ 
mining  the  volume  of  member  and  nonmember  business  transacted  by  such 

aSThea present  proposal  would  amend  section  203(b)  (5)  by  adding  language 
which  would  indicate  that,  in  transportation  for  nonmembers  for  compensation, 
the  exemption  from  regulation  would  apply  only  when  those  vehicles  are  beinB 
Sed  in  the  transportation  of  farm  products,  farm  supplies,  or  other  farrn- 

riaaiedtraffii.  designed  to  eliminate  certain  kinds  of  traffic  from  the 

decision  of  the  Ni  which  held  that  an  agricultural  coopera- 

ZTrn  dS  to  the  MlSibg  let)  Whbbb  primary  activity  Wg. 
fai-m  products  and  farm  supplies  did  not  lose  its  status  as  a  cooperatn  < •  •  < 

tfoi^so  as  to  subject  its  transportation  activities  to  economic  regulation  by  the 
KT  where  its  transportation  of  non-farm  products  and  supplies  was  incidental 
and  necessary  to  the^cooperative’s  farm-related  transportation,  both  m  character 

aiThe1c°ourt  defined  incidental  as  “limited  to  otherwise  empty  trucks  returning 
and  farm  supplies.” 
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Necessary  was  defined  as  when  “it  is  not  economically  feasible  to  operate  the 
trucks  empty  on  return  trips,  and  .  .  .  [where]  the  additional  income  obtained 
is  no  more  than  that  required  to  render  performance  of  the  cooperative’s  primary 
farm  transportation  service  financially  practicable.” 

The  court  further  stated  that  “a  cooperative  would  not  be  of  this  character 
[an  association  as  defined]  if  its  non-farm  related  business  exceeded  that  which 
was  necessary  and  incidental  to  its  farm-related  business,  and  it  is  difficult  to 
imagine  circumstances  under  which  non-farm  related  business  could  approach 
fifty  percent  of  the  total  and  still  remain  incidental  and  necessary  to  farm-related 
business.” 

In  reaching  its  conclusions,  the  court  relied  on  the  legislative  history,  the  prece¬ 
dents  in  ICC  v.  Jamestown  Farmers  Union,  47  F.  Supp.  749  (D.  Minn.  1944), 
aff’d.  151  F.  2d  403,  8th  Cir.  1945,  and  repeated  rejections  by  Congress  of  past 
efforts  to  narrow  the  reach  of  the  Agricultural  Marketing  Act  to  serve  the  policies 
underlying  the  Interstate  Commerce  Act  at  the  expense  of  those  upon  which  the 
Agricultural  Marketing  Act  is  based.  The  court  also  rejected  the  ICC’s  effort  to 
impose  a  definition  which  would  have  required  that  transportation  of  traffic  other 
than  for  cooperative  members  must  be  “functionally  related”  to  the  business  of 
the  cooperative.  The  Supreme  Court  denied  a  petition  for  certiorari  at  382  F.S. 
1011. 

The  Department  is  opposed  to  the  proposed  legislation.  The  present  exemp¬ 
tion  has  permitted  the  agricultural  cooperatives  to  conduct  efficient  and  eco¬ 
nomic  operations  by  allowing  a  limited  amount  of  for-hire  truck  transportation. 
As  the  Circuit  Court  pointed  out,  the  legislative  history  and  prior  court  decisions 
supported  the  position  of  the  cooperatives.  Moreover,  in  the  1966  hearings  on 
S.  1729,  a  similar  bill,  it  was  demonstrated  that  the  cooperatives  themselves  had 
exercised  initiative  in  1959  in  attempting  to  resolve  the  matter  by  getting  the 
Interstate  Commerce  Commission  to  adopt  formally  its  own  Administrative 
Ruling  as  to  their  activities;  the  IOC  had  rejected  their  overtures.  It  was  further 
demonstrated  that  the  amount  of  non-agricutlural  supplies  hauled  for  nonmembers 
was  less  than  0.9  of  1  percent  of  all  of  the  backhaul  trips  (which  included  member 
traffic  and  agricultural  products  exempt  elsewhere  under  section  203(b)(6)). 
Based  upon  Department  of  Agriculture  studies,  it  was  estimated  that  the  volume 
of  trucking  at  issue  was  .00027  of  1  percent  of  total  trucking  operations  in  the 
Nation.  In  addition,  the  cooperatives  were  able  to  demonstrate  that  the  seven 
motor  carriers  who  appeared  at  the  hearings  on  S.  1729  asserting  injury  had 
substantial  overall  growth  rates  and  an  increase  in  earnings.  Moreover,  when 
investigatory  proceedings  have  been  undertaken  by  the  ICC,  the  cooperative 
involved  has  made  its  books  available  to  the  Commission. 

In  sum,  the  Department  is  of  the  opinion  that  the  present  exemption  is  con¬ 
sistent  with  Congressional  intent  and  that  it  has  not  been  abused  in  any  sense  to 
the  significant  detriment  of  regulated  carriers.  Our  position  in  this  regard  reflects 
both  civilian  and  military  considerations.  Transportation  by  agricultural  coopera¬ 
tives  for  the  Department  of  Defense,  while  it  has  permitted  efficient  service  and 
needed  economics  in  the  face  of  rising  freight  rates,  has  been  extremely  modest 
when  compared  to  the  total  amount  of  traffic  moved  for  that  Department  by  all 
land  carriers. 

Section  203(b)  (5)  is  a  carefully  drawn  statute  which  properly  recognizes  that 
the  needs  of  agriculture  and  those  of  the  regulated  for-hire  industry  must  be 
carefully  balanced  if  the  public  interest  is  to  prevail.  The  Commission  itself  has 
been  able  to  carry  out  this  intent  since  the  Northwest  decision  by  developing 
a  body  of  ease  law  within  the  framework  of  the  court’s  decision  in  such  recent 
cases  as  Edyerton  Cooperative  Oil  Association — Investigation  of  Operations, 
105  M.C.C.  100,  Cache  Valley  Dairy  Association  Investigation  of  Operation.  103 
M.C.C.  798,  and  Agricultural  Transportation  Association  of  Texas  Investigation, 
102  M.C.C.  52<.  It  is  therefore  apparent  that  the  Commission  is  in  a  position  to 
cope  with  any  issues  presented  by  the  activities  of  cooperatives,  and  is  not,  in 
our  opinion  in  need  of  further  authority  restrictive  of  a  small  but  legitimate 
activity.  It  could  also,  for  example,  propose  by  rulemaking  appropriate  guide¬ 
lines  to  clarify  any  uncertainties  as  might  appear. 

One  possible  amendment,  as  we  view  matters,  is  that  necessitated  by  the 
failure  of  the  Agriculture  Marketing  Act  to  classify  the  transportation  of  property 
for  the  U.S.  Government  or  any  of  its  agencies  as  non-member  business.  We  would 
have  no  objection  to  such  a  clarifying  amendment.  As  to  II.R.  6530,  however,  we 
would  oppose  its  enactment. 
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The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  Administra¬ 
tion's  program  there  is  no  objection  to  the  submission  of  this  report  for  the  con¬ 
sideration  of  the  Committee. 

Sincerely  yours,  _ 

John  L.  Sweeney, 

Assistant  Secretary  for  Public  Affairs. 


Department  of  the  Army', 
Washington,  D.C.,  J uly  2, 1908. 

Hon.  IIari.ey  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 

Washington,  D.C. 

Dear  Mr.  Chairman  :  Reference  is  made  to  your  request  for  the  views  ot  the 
Department  of  Defense  with  respect  to  H.R.  6530,  90th  Congress,  a  bill  To  amend 
section  203(b)  (5)  of  the  Interstate  Commerce  Act  to  clarify  this  exemption  with 
respect  to  transportation  performed  by  agricultural  cooperative  associations  tor 
non-members.”  The  Secretary  of  Defense  has  assigned  to  the  Department  of  the 
Army  the  responsibility  for  expressing  the  views  of  the  Department  of  Defense  on 

f *' ^Section  203(b)(5)  of  the  Interstate  Commerce  Act,  4!)  U.S.C.  303(b)(0), 
exempts  agricultural  cooperative  associations,  as  defined  in  the  Agiicultuial 
Marketing  Act  of  192!),  from  economic  regulation  by  the  Interstate  Commerce 
Commission.  On  August  10,  1965,  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  case  of  Northwest  Agricultural  Cooperative  Assoctahon, 
Inc  v  Interstate  Commerce.  Commission,  3o0  F.  2nd  252,  cert,  den.  08-  U.S.  1014 
( 1966)  judicially  established  the  right  of  agricultural  cooperative  association 
truck  lines  to  backhaul  non-farm  commodities  for  non-members.  The  court  limited 
the  legitimate  extent  of  such  traffic  to  that  which  is  incidental  and  necessary 
to  the  farm-related  transportation  of  the  cooperative.  Since  that  decision,  the 
Department  of  Defense  has  utilized  the  transportation  services  of  agricultural 
cooperative  associations  where  their  use  was  in  the  best  interest  ot  the  Govern- 

H.R.  6530  would  amend  section  203(b)  (5)  of  the  Interstate  Commerce  Act  to 
eliminate  the  present  exemption  from  economic  regulation  except  in  those  situa¬ 
tions  where  the  back-haul  traffic  is  farm-related. 

The  Department  of  Defense  is  required  under  Chapter  137  of  Title  10,  United 
States  Code,  the  former  Armed  Services  Procurement  Act,  to  procure  the  supplies 
and  services  it  needs  by  competition  to  the  maximum  practicable  extent.  lo 
deprive  the  Department  of  the  use  of  the  transportation  facilities  of  bona  tide 
farm  cooperatives  would  deprive  it  of  one  of  the  alternatives  management  pres¬ 
ently  possesses  to  foster  competition  for  military  traffic.  „ 

Our  experience  to  date  demonstrates  that  farm  cooperatives  are  capable  ot 
providing  efficient  service  to  the  Department  of  Defense  at  reasonable  cost  with¬ 
out  adverse  impact  on  regulated  carriers.  The  transportation  capability  of  the 
farm  cooperatives  constitutes  an  important  segment  of  the  total  United  states 
transportation  system.  If  farm  cooperatives  are  to  make  their  maximum  con¬ 
tribution  to  the  economy  of  the  nation,  their  transportation  facilities  must  be 
available  to  shippers  in  those  situations  where  prudent  management  dictates 
their  use.  Otherwise  it  will  not  be  xiossible  to  achieve  the  objectives  outlined  in 
the  1962  Presidential  Transportation  Message  to  the  Congress  wherein  it  was 
st&tod.  * 

”Tlie  basic  objective  of  our  nation’s  transportation  system  must  be  to  assuie 
the  availability  of  the  fast,  safe  and  economical  transportation  services  needed 
in  a  growing  and  changing  economy  to  move  people  and  goods,  without  waste  or 
discrimination,  in  response  to  private  and  public  demands  at  the .  *®west C0J? 
consistent  with  health,  convenience,  national  security  and  other  broad  pu 
obieetives  .  This  basic  objective  can  and  must  be  achieved  primarily  by 
continued  reliance  on  unsubsidized  privately-owned  facilities,  operating  undei 
the  incentives  of  private  profit  and  checks  of  competition  to  the  maximum  ex- 

46  For  rtlie 'foregoing  reasons,  the  Department  of  Defense  recommends  against  the 

erTbo'mm ctm enf  of' the  bill  would  remove  an  effective  element  of  price  and  serv¬ 
ice  competition  and  thus  deprive  the  Department  of  Defense  ^  a  f^^  of  effi¬ 
cient.  and  low  cost  transportation  for  freight  shipments.  As  a  result,  budgetary 
requirements  of  the  Department  of  Defense  would  be  increased. 
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This  report  has  been  coordinated  within  the  Department  of  Defense  in  accord¬ 
ance  with  procedures  prescribed  by  the  Secretary  of  Defense. 

The  Bureau  of  the  Budget  advises  that,  from  the  standpoint  of  the  Adminis¬ 
tration’s  program,  there  is  no  objection  to  the  presentation  of  this  report  for  the 
considertaion  of  the  Committee. 

Sincerely  yours, 

Stanley  R.  Resor, 
Secretary  of  the  Army. 


Executive  Office  of  the  President, 

Bureau  of  the  Budget, 
Washington ,  D.G.,  July  1, 1968. 

Hon.  Harley  O.  Staggers, 

Chairman.  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  the  views  of  the 
Bureau  of  the  Budget  on  S.  752,  an  act  “To  amend  sections  203(b)  (5)  and  220 
of  the  Interstate  Commerce  Act,  as  amended,  and  for  other  purposes”. 

This  Act  is  similar  to  H.R.  6530  in  that  it  would  restrict  the  statutory  exemp¬ 
tion  from  economic  regulation  given  to  transportation  by  agricultural  cooper¬ 
atives. 

Unregulated  transportation  by  cooperatives  is  extremely  minor  and  limited 
in  comparison  to  total  for-hire  truck  and  rail  transportation  and  does  not  appear 
to  have  been  abused  or  to  have  had  any  adverse  effect  on  the  regulated  carriers. 
Such  transportation  provides  revenues  that  are  essential  to  the  efficient  operation 
of  the  cooperatives  while  also  providing  significant  benefits  and  economies  for 
the  users. 

Although  we  would  have  no  objection  to  an  amendment  clarifying  that  trans¬ 
portation  for  the  U.S.  Government  is  “non-member  business”,  we  continue  to 
believe,  as  expressed  in  our  comments  on  H.R.  6530,  that  the  present  exemption 
properly  recognizes  and  carefully  balances  the  needs  of  agriculture,  the  regulated 
for-hire  carriers  and  the  public  interest.  We  would  therefore  be  opposed  to  enact¬ 
ment  of  S.  752. 


Sincerely  yours, 


Wilfred  H.  Rommel, 

Assistant  Director  for  Legislative  Reference. 


Department  of  Agriculture. 

Washington.  D.C..  June  28.  1968. 

Hon.  Harley  O.  Staggers. 

Chairman.  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Repre¬ 
sentatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  will  reply  to  your  request  of  .Tune  7.  106S,  for  a 
report  on  S.  752.  a  bill  “To  amend  sections  203(b)  (5)  and  220  of  the  Interstate 
Commerce  Act.  as  amended,  and  for  other  purposes.” 

This  bill  would  amend  section  203(b)  (5).  known  as  the  agricultural  coopera¬ 
tive  transportation  exemption,  in  order  to  limit  and  clarify  the  scope  of  the 
exemption  and  to  assist  the  Interstate  Commerce  Commission  in  its  enforcement 
operations.  Specifically,  there  would  he  added  to  section  203(b)  (5)  : 

Provisions  under  which  the  interstate  transportation  that  could  he  per¬ 
formed  by  a  cooperative  association  or  federation  of  cooperative  associations, 
for  nonmembers  who  are  neither  farmers,  cooperative  associations  nor  fed¬ 
erations  thereof  for  compensation  (except  motor  transportation  otherwise 
exempt)  would  be  limited  to  that  which  is  incidental  to  its  primary  trans¬ 
portation  operation  and  necessary  for  its  effective  i>erformance.  but  in  no 
event  more  than  15  percent  of  its  total  interstate  transportation  services  in 
any  fiscal  year,  measured  in  terms  of  tonnage. 

A  provision  that  transportation  performed  by  a  cooperative  association  or 
federation  for  or  on  behalf  of  the  United  States  or  any  agency  or  instru¬ 
mentality  thei-eof  shall  be  deemed  to  be  transportation  performed  for  a 
nonmember. 

A  provision  that  a  cooperaative  association  or  federation  which  performs 
interstate  transportation  for  nonmembers  who  are  neither  farmers,  coopera¬ 
tive  associations  nor  federations  thereof  (except  motor  transportation  other- 
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wise  exempt)  sliall  notify  the  Interstate  Commerce  Commission  of  its  intent 
to  do  so  prior  to  the  commencement,  thereof. 

A  provision  that  in  no  event  shall  a  cooperative  association  or  federation 
which  is  required  to  give  notice  to  the  Commission  transport  interstate  for 
compensation  in  any  fiscal  year  of  such  association  or  federation  a  quantity 
of  property  for  nonmembers  which,  measured  in  terms  of  tonnage,  exceeds 
the  quantity  transported  interstate  for  itself  and  its  members  in  such  fiscal 
year. 

The  hill  would  also  amend  section  220  of  the  Interstate  Commerce  Act  by  add¬ 
ing  a  new  subsection  which  would  authorize  the  Commission  or  its  agents  to  have 
access  to  and  authority,  under  its  order,  to  inspect,  examine  and  copy  (but  not 
prescribe  the  form  of)  accounts,  books,  records,  memorandums,  correspondence, 
and  other  documents  pertaining  to  motor  vehicle  transportation  of  a  cooperative 
association  or  federation  of  cooperative  associations  required  to  give  notice  to  the 
Commission  pursuant  to  the  third  provision  described  above. 

The  Department  supports  enactment  of  S.  752  in  its  present  form. 

In  its  original  form,  S.  752  was  identical  to  H.R.  6530,  introduced  in  the 
House  of  Representatives  on  March  2,  1967.  These  bills,  if  enacted,  would  have 
severely  limited  the  scope  of  the  exemption  and  would  have  impaired  the  efficiency 
and  economy  under  which  transportation  is  conducted  by  cooperatives  in  accord- 
ance  with  existing  provisions  of  law. 

In  its  report  to  yonr  Committee  under  date  of  July  24,  1967,  the  Department 
expressed  opposition  to  H.R.  6530.  At  the  same  time,  however,  the  Department 
pointed  out  that  there  would  appear  to  be  merit  in  legislation  which  would  clarify 
the  scope  of  the  exemption  and  assist  the  Interstate  Commerce  Commission  in  its 
enforcement  of  the  motor  carrier  provisions  of  the  Act. 

To  accomplish  these  objectives,  the  Department  report  suggested  a  number 
of  clarifying  provisions  for  inclusion  in  amendatory  legislation.  All  of  these 
suggestions  are  now  embodied  in  S.  752,  as  passed  by  the  United  States  Senate, 
and  as  presently  before  yonr  Committee  for  consideration. 

One  additional  provision  is  incorporated  in  the  bill  before  you.  That  provision 
is  a  specific  limitation  on  the  amount  of  interstate  transportation  (except  motor 
transportation  otherwise  exempt)  which  a  cooperative  association  or  fedeia 
tion  of  such  associations  may  perform  for  nonmembers  who  are  neither  farmers, 
cooperative  associations,  nor  federations  thereof.  Such  interstate  transporta¬ 
tion,  which  the  Department  recommended  be  limited  to  an  amount  which  is 
incidental  to  the  primary  transportation  operation  of  the  cooperative  or  fed¬ 
eration  and  necessary  to  its  effective  performance,  is  also  made  subject  to  a 
specific  limitation  of  15  percent  of  the  total  interstate  transportation  services  of 

the  cooperative  or  federation.  . 

The  inclusion  of  a  specific  percentage  limitation  on  the  indicated  tiamc  ap¬ 
parently  stemmed  from  a  concern  on  the  part  of  regulated  motor  carriers  that 
the  limitation  imposed  by  the  terms  “incidental”  and  “necessary”  might  permit 
a  cooperative  association  or  federation  to  transport  a  significant  volume  of  such 
traffic,  perhaps  up  to  50  percent  of  its  total  interstate  volume.  The  15  percent 
limitation  should  allay  any  such  concern.  The  Department  does  not  object  to 

^ThmBureau  of  the  Budget  advises  that  there  is  no  objection  to  the  presenta¬ 
tion  of  this  report  from  the  standpoint  of  the  Administration’s  program. 

Sincerely  yours,  Orville  L.  Freeman,  Secretary. 


Department  of  toe  Army. 
Washington,  D.G.,  July  2, 1968. 


Hon.  Harley  O.  Staggers,  . 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Repre¬ 
sentatives,  Washington,  D.C. 

Dear  Mr,  Chairman:  Reference  is  made  to  your  request  for  the  views  of 
the  Department  of  Defense  with  respect  to  S.  752,  90th  Congress,  an  Act  To 
amend  sections  203(b)  (5)  and  220  of  the  Interstate  Commerce  Act,  as  amended, 
and  for  other  purposes”.  The  Secretary  of  Defense  lias  assigned  to  the  Depart¬ 
ment  of  the  Army  the  responsibility  for  expressing  the  views  of  the  Depaitment 
of  Defense  on  this  Act. 
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Section  203(b)(5)  of  the  Interstate  Commerce  Act,  4!)  TT.S.C.  303(b)(5), 
exempts  agricultural  cooperative  associations,  as  defined  in  the  Agricultural 
Marketing  Act  of  1029,  from  economic  regulation  by  the  Interstate  Commerce 
Commission.  On  August  10,  1965,  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  case  of  Northwest  Agricultural  Cooperative  Association, 
luc.  v.  Interstate  Commerce  Commission,  350  F.  2d  252,  cert.  den.  382  U.S.  1011 
(1966)  judicially  established  the  right  of  agricultural  cooperative  association 
truck  lines  to  back-haul  non-farm  commodities  for  non-members.  The  court 
limited  the  legitimate  extent  of  such  traffic  to  that  which  is  incidental  and  neces¬ 
sary  to  the  farm-related  transportation  of  the  cooperative.  Since  that  decision 
the  Department  of  Defense  has  utilized  the  transportation  services  of  agricul¬ 
tural  cooperative  associations  where  their  use  is  deemed  to  be  in  the  best  interest 


of  the  Government. 

S.  752,  as  introduced  on  31  January  1967,  would  amend  section  203(b)(5) 
of  the  Interstate  Commerce  Act  to  expressly  state  that  in  providing  for-hire 
transportation  to  non-members,  the  agricultural  cooperatives  exemption  applies 
only  when  the  commodities  transported  consist  of  farm  products,  farm  supplies, 
or  other  farm  related  traffic.  The  effect  of  such  an  amendment  would  be  to  elimi¬ 
nate  the  present  exemption  except  in  those  situations  where  the  back-haul  traffic 
is  farm-related.  The  amendment  of  section  203(b)(5)  of  the  Act  proposed  in 
S.  752,  as  passed  by  the  Senate  on  4  June  1968,  on  the  other  hand,  would  place  no 
such  restriction  as  to  the  type  of  commodities  that  may  be  handled  for  non-mem¬ 
bers,  but  would  limit  presently  authorized  non-member  traffic  including  transpor¬ 
tation  performed  for  the  United  States  Government  to  an  amount  not  to  exceed 
15%  of  the  total  interstate  tonnage  handled  by  such  cooperatives  during  any 
fiscal  year.  Additionally,  in  order  to  assist  the  Interstate  Commerce  Commis¬ 
sion  in  the  enforcement  of  the  cooperatives  exemption,  S.  752  as  passed  by  the 
Senate  requires  that  cooperatives  shall  give  the  Commission  prior  notice  of  its 
intent  to  perform  transportation  for  non-members  and  for  such  purpose,  make 
available  all  accounts,  books,  and  records  for  Commission  examination. 

In  letter  to  the  Senate  Committee  on  Commerce  dated  24  July  1967  this  De¬ 
partment  opposed  enactment  of  S.  752,  as  introduced,  on  the  basis  that  the 
proposed  amendment  would  totally  deprive  the  Department  of  Defense  of  the 
use  of  transportation  facilities  of  bona  fide  farm  cooperatives  and  thus  remove 
an  effective  element  of  price  and  service  competition.  For  this  reason  the  De¬ 
partment  of  Defense  continues  to  oppose  S.  752,  as  passed  by  the  Senate. 

While  the  amendments  proposed  in  S.  752,  as  passed  by  the  Senate,  appear 
to  have  merit  in  that  they  should  clarify  the  scope  of  the  exemption  and  ma¬ 
terially  assist  the  Interstate  Commerce  Commission  in  its  enforcement,  this 
Department  is  particularly  concerned  with  the  provisions  which  would  place  a 
15%  limitation  on  non-member  traffic.  It  is  not  known  at  this  time  whether 
this  specific  limitation  considered  together  with  the  provision  subjecting  United 
States  Government  traffic  thereto  would  materially  reduce  the  ability  of  farm 
cooperatives  to  furnish  transportation  services  to  the  Department  of  Defense. 
However,  to  the  extent  that  this  or  any  other  percentage  limitation  would 
produce  such  a  result,  this  Department  strongly  objects. 

This  report  has  been  coordinated  within  the  Department  of  Defense  in  accord¬ 
ance  with  procedures  prescribed  by  the  Secretary  of  Defense. 

The  Bureau  of  the  Budget  advises  that,  from  the  standpoint  of  the  Administra¬ 
tion’s  program,  there  is  no  objection  to  the  presentation  of  this  report  for  the 
consideration  of  the  Committee. 

Sincerely  yours, 


Stanley  R.  Resor,  Secretary  of  the  Army. 


Mr.  Friedel.  T  am  certain  that  all  of  the  witnesses  here  today  are 
aware  of  the  time  limitations  under  which  the  Congress  is  now  operat¬ 
ing  in  an  effort  to  clear  up  its  schedule  of  desirable  legislation  before 
the  advent  of  the  conventions  in  August,  and  the  fact  that  we  therefore 
have  only  a  short  time  this  morning  in  which  we  can  compile  a  record 
on  this  problem. 

I  trust  accordingly  that  the  presentation  of  statements  will  be  kept 
within  reasonable  bounds,  although  the  entire  statements,  of  course, 
will  be  included  in  the  record. 

Our  first  witness  this  morning  is  the  Honorable  Virginia  Mae  Brown, 
Vice  Chairman  of  the  Interstate  Commerce  Commission. 


11 


STATEMENT  OE  HON.  VIRGINIA  MAE  BROWN,  VICE  CHAIR¬ 
MAN,  INTERSTATE  COMMERCE  COMMISSION ;  ACCOMPANIED  BY 
GEORGE  M.  STAFFORD,  COMMISSIONER;  DALE  W.  HARDIN,  COM¬ 
MISSIONER;  BERTRAM  E.  STILLWELL,  DIRECTOR,  OFFICE  OF 
PROCEEDINGS;  BERNARD  E.  GOULD,  DIRECTOR,  BUREAU  OF 
ENFORCEMENT;  ROBERT  W.  GINNANE,  GENERAL  COUNSEL; 
ROBERT  L.  CALHOUN,  LEGISLATIVE  COUNSEL;  AND  JAMES  GLENN, 
CONGRESSIONAL  LIAISON  OFFICER 

Mrs.  Brown.  Good  morning,  Mr.  Chairman  and  members  of  the  sub¬ 
committee.  ,  ,  T  i 

I  want  to  first  introduce  the  people  I  have  with  me  from  the  Inter¬ 
state  Commerce  Commission  this  morning.  < 

Commissioner  Stafford,  Commissioner  Hardin,  Director  Stillwell 
of  the  Office  of  Proceedings,  Director  Gould  of  the  Bureau  of  Enforce¬ 
ment,  and  General  Counsel  Robert  Ginnane.  We  have  also  Mr.  Cal¬ 
houn,  our  legislative  counsel,  and  Mr.  Glenn,  our  congressional  liaison 

officer.  .  T 

I  My  name  is  Virginia  Mae  Brown.  I  am  Vice  Chairman  of  the  Inter¬ 
state  Commerce  Commission. 

On  behalf  of  the  Commission,  I  wish  to  thank  the  subcommittee 
for  this  opportunity  to  testify  on  H.R,  6530,  introduced  by  Chairman 
criers 

Tins  bill  is  designed  to  clarify  the  scope  of  section  203(b)(5)  of 
the  Interstate  Commerce  Act  which  presently  exempts  from  the  Com- 
mission’s  economic  regulation  tlie  transportation  performed,  by  Agri- 
cultural  Cooperative  Associations  for  nonmembers. 

In  addition  to  this  bill,  I  will  also  be  commenting  on  S.  <52,  as 
amended,  and  passed  by  the  Senate  on  June  4,  1968,  which  deals  with 
the  same  general  subject  although  in  a  much  different  fashion. 

H.R.  6530  implements  one  of  the  Commission’s  legislative  recom¬ 
mendations  transmitted  to  Congress  last  year  by  amending  section 
203(b)  (5)  so  as  to  limit  the  transportation  by  agricultural  coopera¬ 
tives  for  nonmembers  to  farm  products,  farm  supplies,  or  other  farm 

related  traffic.  ,  , 

This  bill  is  identical  to  S.  752,  as  originally  introduced  and  upon 
which  the  Commission  testified  before  the  Senate  Subcommittee  on 
|  Surface  Transportation  on  July  24,  1967.  (Hearings  on  agricultural 
*  cooperative  transportation  exemption  before  the  Subcommittee  on 
Surface  Transportation  of  the  Senate  Committee  on  Commerce,  90th 
Cong.,  first  sess.,  1967.)  _ 

In  the  interest  of  saving  the  committee’s  time,  I  will  not  restate 
in  detail  our  reasons  for  recommending  this  legislation.  For  the  in¬ 
formation  of  the  subcommittee,  a  copy  of  former  Chairman  Fuckers 
testimony  before  the  Senate  subcommittee  is  attached  at  the  conclusion 
of  my  prepared  remarks. 

Mr.  F RIEDEL.  That  will  be  included  m  the  record.  Thank  you. 

Mrs.  Brown.  As  the  attached  statement  points  out  in  detail,  the 
Commission  for  the  last  several  years  has  been  concerned  over  the 
effect  which  the  transportation  activities  of  exempt  agricultural  co¬ 
operatives  for  persons  other  than  members  of  the  cooperation  on  the 
Nation’s  regulated  common  carriers,  in  particular  the  extent  to  which 
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these  exempt  carriers  were  beginning  to  transport,  on  a  substantial 
basis,  commodities  which  bore  no  real  relationship  to  the  primary 
farm  or  farm  related  activities  of  these  associations. 

This  situation  was  aggravated  by  the  existence  of  certain  agricul¬ 
tural  cooperative  associations  that  are  only  superficially  qualified  un¬ 
der  the  definition  of  such  cooperatives  set  forth  in  the  Agricultural 
Marketing  Act  of  1929,  which  is  incorporated  by  reference  in  section 
203(b)(5)  of  the  Interstate  Commerce  Act,  and  by  the  decision  in 
Nortluoest  Agricultural  C  oo  perative  Association  v.  Interstate  Com¬ 
merce  Commission  (350  F.  2d  252  (9th  Circuit  1965)  cert,  denied  382 
U.s.  1011  (1966))  which  relaxed  to  a  considerable  extent  the  limita¬ 
tions  on  the  transportation  activities  of  bona  fide  cooperative  associa¬ 
tions  in  a  carrying  non-farm-related  products  for  nonmembers.  It  was 
against  this  background  that  we  recommended  enactment  of  S.  752  and 
H.R.  6530. 

In  the  course  of  the  Senate  committee's  deliberations  on  S.  752  in 
its  original  form,  several  alternatives  to  our  initial  proposal  were  of¬ 
fered  by  representatives  of  motor  carrier  and  railroad  industries  and 
a  representative  of  the  National  Council  of  Farmer  Cooperatives. 

As  amended  by  the  Senate  committee  and  passed  by  the  Senate,  S. 
752  represents  a  composite  of  the  many  views  expressed  in  the  course 
of  the  Senate  hearings.  Although  the  Department  of  Agriculture, 
along  with  the  Departments  of  Defense  and  Transportation  initially 
opposed  any  legislation  in  this  area,  the  Secretary  of  Agriculture  sub¬ 
sequently  indicated  a  willingness  to  accept  an  amended  version  of  S. 
752  provided  certain  additional  changes  were  made.  These  changes 
are  included  in  the  Senate-passed  bill. 

The  additions  made  to  section  203(b)  (5)  by  S.  752  are  set  forth  and 
discussed  on  pages  10  to  16  of  the  Senate  committee’s  report  (Agri¬ 
cultural  Cooperative  Transportation  Exemption,  Report  No.  1152, 
90th  Cong.,  2d  sess.). 

In  essence,  these  amendments  limit  the  interstate  transportation  for 
compensation  by  a  cooperative  for  nonmembers  who  are  neither  farm¬ 
ers  nor  other  cooperatives  to  that  which  is  “incidental  to  its  primary 
transportation  operations  and  necessary  to  its  effective  performance” 
unless  such  transportation  is  otherwise  exempt  under  part  II  of  the 
act  and  places  an  upper  ceiling  on  nonmember  transportation  by  pro¬ 
viding  that  in  no  event  shall  it  exceed  15  percent  of  its  total  interstate 
transportation  services,  measured  in  terms  of  tonnage  in  any  fiscal 
year. 

S.  752  also  requires  a  cooperative  to  give  notice  to  the  Commission 
of  its  intent  to  engage  in  transportation  for  nonmembers  who  are 
neither  farmers  nor  another  cooperative. 

It  also  limits  the  total  interstate  transportation  for  compensation 
for  all  nonmembers  (including  that  performed  for  farmers  and  others 
not  subject  to  the  15-percent  limitation)  to  a  qauntity  of  property 
which  is  equal  in  tonnage  to  that  which  it  performs  for  itself  and  its 
members  in  any  fiscal  year.  Finally,  S.  752  amends  section  220  of  the 
act  so  as  to  clarify  our  authority  to  inspect  the  books  and  records  of  a 
cooperative  association. 

As  originally  introduced,  both  S.  752  and  H.R.  6530  would  have 
limited  transportation  by  exempt  agricultural  cooperative  associa¬ 
tions  for  nonmembers  to  “farm  products,  farm  supplies,  or  other 
farm-related  traffic.” 
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We  believed  that,  these  bills  would  have  provided  a  fair  and  work¬ 
able  solution  to  the  problems  confronting  both  the  Commission  and 
common  carriers  subject  to  our  jurisdiction  which  have  resulted  from 
the  expansion  of  the  transportation  operations  for  nonmembers  under 

present  section  203(b)  (5).  .  . 

We  continue  to  prefer  the  approach  taken  in  these  bills  as  originally 
introduced.  However,  subject  to  evaluation  of  such  experience  as  may 
be  gained  thereunder,  S.  752  as  passed  by  the  Senate  would  appear  to 
be  a  step  in  the  right  direction. 

We  should  note  that  some  of  the  provisions  of  the  subcommittee 
print,  as  revised,  in  particular  the  15  percent  limitation  on  nonmem¬ 
ber  traffic,  will  raise  a  number  of  novel  questions  with  respect  to  ad¬ 
ministering  and  enforcing  this  exemption.  It  may  be  possible  to  mini¬ 
mize  these  potential  difficulties  through  the  establishment  of  appro¬ 
priate  rules  and  regulations  defining  the  scope  and  application  of 
this  exemption  as  suggested  by  the  Senate  committee  in  its  report. 
We  have  followed  this  procedure  in  the  case  of  the  exemption  for  the 
motor  carrier  transportation  of  agricultural  commodities  under  sec¬ 
tion  203(b)(6),  using  the  general  rulemaking  authority  conferred 
|l  by  section  204 (a)  (6)  of  the  act. 

'  If  S.  752  is  enacted,  it  is  our  intent  to  initiate  an  appropriate  rule- 
making  proceeding  to  implement  the  substantive  portions  of  this  act 
along  the  interpretative  guidelines  set  forth  in  the  Senate  committee's 
report  and  to  take  such  steps  as  may  be  required  to  give  effect  to  the 
notice  provision. 

We  believe  that  enactment  of  this  bill  will  serve  to  prevent  unde¬ 
sirable  diversion  of  traffic  from  the  Nations  essential  common  car¬ 
riers  while,  at  the  same  time,  it  will  not  unduly  restrict  the  legitimate 
activities  of  exempt  agricultural  cooperatives.  Accordingly,  with  the 
qualifications  I  have  noted,  we  support  enactment  of  S.  752. 

This  concludes  my  prepared  remarks,  Mr.  Chairman. 

( The  statement  of  Chairman  Tucker  referred  to  follows :) 


Statement  of  Hon.  William  H.  Tucker,  Chairman,  Interstate  Commerce 
Co  Mins  sion,  Before  the  Subcommittee  on  Surface  Transportation,  Senate 
Committee  on  Commerce,  July  24, 1967 
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Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  illiam  H.  Tucker. 
I  am  Chairman  of  the  Interstate  Commerce  Commission  and  have  served  in  that 
capacity  since  January  1, 1967. 

On  behalf  of  the  Commission,  I  wish  to  thank  the  subcommittee  for  this  oppor¬ 
tunity  to  testify  on  S.  752,  introduced  by  Senator  Magnuson  and  Senator  Lausclie, 
which  is  designed  to  clarify  the  scope  of  the  present  exemption  in  section 
203(b)(5)  of  the  Interstate  Commerce  Act  from  the  Commission’s  economic 
regulation  of  transportation  performed  by  Agricultural  Cooperative  Associations 
for  11011-members.  This  bill  implements  one  of  the  Commission’s  legislative  recom¬ 
mendations  transmitted  to  Congress  on  January  23,  1967,  by  amending  section 
203(b)(5)  so  as  to  limit  the  transportation  by  agricultural  cooperatives  tor 
non-members  to  farm  products,  farm  supplies,  or  other  farm  related  traffic. 

This  bill  is  substantially  identical  to  a  specific  proposal  suggested  by  the 
Commission  before  this  subcommittee  in  the  89th  Congress  as  an  amendment  to 
S.  1729 1  and  is  designed  to  clarify  the  scope  of  the  exemption  contained  in  section 
203(b)  (5)  in  light  of  the  so-called  Northwest  Agricultural  Cooperative  litigation 
which  I  will  discuss  subsequently. 

Section  203(b)  (5)  of  the  Act,  which  this  bill  would  amend,  is  one  of  a  number 
of  specific  statutory  exemptions  from  the  comprehensive  scheme  of  regulation  of 

i  Agricultural  Cooperative  Transportation,  Hearings  before  the  Surface 
Subcommittee  of  the  Committee  on  Commerce,  United  States  Senate,  89th  Congress,  gna 
Sess.,  on  S.  1729  (1966). 
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motor  carriers  set  forth  in  part  II  of  the  Act.  Under  this  section,  motor  vehicles 
controlled  and  operated  by  agricultural  cooperatives,  or  by  a  federation  of  such 
cooperatives  are  exempt  from  the  Commission’s  economic  regulation  provided 
the  cooperatives  meet  certain  qualifying  criteria  as  defined  in  the  Agricultural 
Marketing  Act  of  1929  (12  U.S.C.  §  1141). 

The  Agricultural  Marketing  Act,  as  pertinent  here,  provides  that  an  agricul¬ 
tural  cooperative  association  .  .  [S]hall  not  deal  in  farm  products,  farm  sup¬ 
plies,  and  farm  business  services  with  or  for  non-members  in  an  amount  greater 
in  value  than  the  total  amount  of  such  business  transacted  by  it  with  or  for 
members.  All  business  transacted  by  any  cooperative  association  for  or  on 
behalf  of  the  United  States  or  any  agency  or  instrumentality  thereof  shall  be 
disregarded  in  detemiining  the  volume  of  member  and  non-member  business 
transacted  by  such  association.” 

The  original  exemption  from  regulation  for  agricultural  cooperatives  was  in¬ 
cluded  in  the  Motor  Carrier  Act  of  1935.  In  1940,  this  exemption  was  expanded 
to  include  a  federation  of  such  cooperative  associations,  if  such  federation  pos¬ 
sesses  no  greater  powers  or  purposes  than  cooperative  associations  so  defined. 

Although,  in  general,  the  only  difficulty  arising  from  this  exemption  for  many 
years  was  whether,  in  a  given  fact  situation,  a  particular  operation  qualified  as 
an  agricultural  cooperative  association  within  the  definition  of  such  an  asso¬ 
ciation  under  the  Agricultural  Marketing  Act,  in  the  early  1960’s  the  Commis¬ 
sion  began  receiving  complaints  from  carriers  and  shippers  in  many  sections  of 
the  country  concerning  the  expanding  operations  of  allegedly  bona  fide  agricul¬ 
tural  co-ops. 

It  was  a  very  tedious  process  to  investigate  and  bring  to  a  conclusion  all  of 
these  complaints.  Necessarily,  we  attempted  to  deal  with  the  problem  by  laying 
down  broad  guidelines.  In  1961,  the  Commission  held  in  the  Machinery  Haulers 
Assn.  v.  Agricultural  Commodity  Serv.,  86  M.C.C.  5,  that  for  a  co-op  to  enjoy  the 
benefits  of  section  203(b)  (5)  of  the  Interstate  Commerce  Act  it  must  meet  the 
following  tests : 

(1)  It  must  be  operated  and  controlled  by  and  for  the  benefit  of  its  farmer 
members  through  its  duly  elected  officers  and  directors. 

(2)  It  must  either  own  or  control,  under  long-term  lease,  the  vehicles 
which  it  uses  to  perform  transportation. 

(3)  Its  membership  must  be  limited  to  those  who  were  in  fact  producers 
of  agricultural  commodities. 

(4)  It  may  not  perform  transportation  services  functionally  unrelated  to 
its  members’  farming  activities. 

The  guidelines  established  in  this  proceeding  were  largely  left  undisturbed  by 
the  courts  until  a  decision  was  handed  down  by  the  United  States  Court  of  Ap¬ 
peals  for  the  Ninth  Circuit,  in  Northwest  Agricultural  Cooperative  Association  v. 
Interstate  Commerce  Commission  350  F.  2d.  252  (1965),  cert,  denied  382  U.S.  1011 
(1966).  Since  this  case  is  indicative  of  the  problems  which  the  provisions  of  S. 
752  are  designed  to  alleviate,  it  may  be  useful  at  this  point  to  briefly  outline  the 
undisputed  facts,  stipulated  by  all  of  the  parties  involved,  which  prompted  this 
litigation. 

Northwest  was  and  is  a  non-profit  corporation  organized  under  the  Idaho 
Marketing  Act  for  the  purpose  of  enabling  its  members  to  collectively  and  eco¬ 
nomically  transport  their  agricultural  products  to  markets.  It  is  solely  engaged  in 
transportation  activities  and  operates  a  fleet  of  long-haul  trucks  for  this  purpose. 
On  return  trips  from  market  places,  Northwest  transported  farm  supplies  back 
to  its  members.  However,  the  volume  of  these  supplies  did  not  equal  the  amount 
of  farm  products  shipped  outbound  and,  consequently,  Northwest  had  empty  space 
in  its  trucks.  To  make  use  of  this  space  Northwest  made  a  practice  of  baekhauling 
non-farm-related  commodities  for  non-members  of  the  association.  For  example,  it 
transported  for  non-members  such  things  as  furnaces,  air  conditioners,  and  water 
heaters  from  California  to  Idaho ;  machinery  from  Minnesota  to  Idaho ;  hard¬ 
ware  from  New  Jersey  to  Oregon ;  wire  springs  from  Illinois  to  Oregon ;  yarn 
from  Oregon  to  Idaho ;  door  hanger  parts  from  New  York  to  Oregon ;  and  roofing 
materials  from  California  to  Idaho.  From  November  13,  1963,  to  March  19,  1964, 
Northwest  received  approximately  $230,375  for  transportation  services.  Approxi¬ 
mately  $41,000,  or  about  16  percent  of  that  sum,  was  derived  from  the  transporta¬ 
tion  of  non-farm  commodities  for  non-members.  It  was  this  latter  type  of 
transportation  which  the  Commission  sought  to  have  stopped. 

In  support  of  its  complaint,  the  Commission  contended  that  transportation 
activities  of  agricultural  cooperatives  are  not  completely  exempt  under  section 
203(b)  (5)  from  its  economic  regulation.  We  pointed  out  in  this  respect  that  an 
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agricultural  cooperative  is  defined  in  the  Agricultural  Marketing  Act  as  one 
dealing  in  “farm  products,  .  .  .  farm  supplies  and/or  farm  business  services.’’ 
We  admitted  that  transportation  services  performed  for  non-members  of  the 
association  directly  or  functionally  related  to  their  agricultural  activities,  were 
exempt  from  economic  regulation.  But,  we  argued  that  for-hire  transportation 
on  non-exempt  commodities  for  non-members  of  an  association  is  not  exempt,  and 
thus  Northwest’s  transportation  of  such  commodities  without  a  certificate  of 
public  convenience  and  necessity  violated  the  Act. 

Northwest’s  defense  to  the  suit  was  that  the  transportation  was  exempt  under 
section  203(b)  (5).  It  pointed  out  that  its  for-hire  transportation  of  non-exempt 
commodities  for  non-members  produced  much  less  revenue  than  it  received  from 
transporting  member  products,  and  that  the  income  from  such  activities  inured 
to  the  benefit  of  members  of  the  association  by  economizing  their  marketing  ex¬ 
penses.  Northwest’s  president  stated  that  if  Northwest  were  denied  access  to  this 
income  from  non-members,  its  cost  of  transporting  the  cooperative’s  farm  prod¬ 
ucts  to  market  would  exceed  the  cost  of  available  common  carriage  and  thus 
would  force  the  cooperative  to  discontinue  its  operations. 

Although  a  Federal  District  Court  enjoined  Northwest  from  transporting 
for  compensation  non-exempt  commodities  in  interstate  commerce  by  motor 
vehicle  unless  the  transportation  was  directly  beneficial  or  functionally  related 
to  the  farming  activities  of  Northwest’s  members  or  was  authorized  by  appro¬ 
priate  authority,  the  Ninth  Circuit  Court  of  Appeals  reversed  this  decision 
holding:  (1)  that  a  cooperative  does  not  lose  its  status  by  engaging  in  activities 
other  than  its  primary  statutory  activity,  so  long  as  they  are  incidental  to  its 
primary  activity  and  necessary  to  its  effective  performance,  and  (2)  that  “*  *  * 
[Ojn  tiie  uncontradicted  facts  Northwest’s  transportation  of  non-farm  products 
and  supplies  was  incidental  and  necessary  to  its  farm-related  transportation 
both  in  character  and  in  amount — incidental  because  limited  to  otherwise  empty 
trucks  returning  from  hauling  member  farm  products  and  farm  supplies; 
necessary  because  it  is  not  economically  feasible  to  operate  the  trucks  empty 
on  return  trips  and  because  the  additional  income  obtained  is  no  more  than 
that  required  to  render  performance  of  the  cooperative’s  primary  farm  trans¬ 
portation  service  financially  practicable.” 

Specifically  rejecting  the  Commission’s  contention  that  a  cooperative  associa¬ 
tion  may  not  deal  at  all  in  non-farm  products,  supplies,  or  business  service,  the 
Court  concluded  (1)  that  a  cooperative  will  retain  its  exemption  so  long  as  it 
remains  in  essential  character  a  “cooperative  association”  as  described  in  the 
statutory  definition,  and  (2)  that  the  “*  *  *  [Rjeturn  hauls  *  *  *  [A]re  ‘con¬ 
nected  with  farm  operations,’  for  they  are  incidental  and  necessary  to  the 
effective  performance  of  Northwest’s  *  *  *”  “*  *  *  trucking  operation  [which], 
viewed  as  a  whole,  is  a  farm  service  performed  jointly  by  Northwest’s  members 
“for  themselves',  “and  “*  *  *  therefore  did  not  deprive  Northwest  of  its  essential 
character  as  a  ‘cooperative  association’  under  the  Agricultural  Marketing  Act.” 
At  the  same  time,  the  Court  stated,  by  way  of  caveat,  that  a  “*  *  *  cooperative 
would  not  be  of  the  character  contemplated  by  the  statute  if  its  non-farm  related 
busines  exceeded  that  which  was  necessary  and  incidental  to  its  farm-related 
business,  and  in  no  conceivable  circumstances  could  non-farm  related  business 
approach  50  percent  of  the  total  and  remain  incidental  and  necessary  to  that 
which  was  farm-related.” 

As  I  have  previously  noted,  the  Supreme  Court,  by  its  denial  of  the  petition 
for  a  writ  of  certiorari,  declined  to  review  the  Court  of  Appeals’  decision. 
Although  the  Supreme  Court  has  held  that  its  denial  of  certiorari  does  not  indi¬ 
cate  approval  of  a  lower  court  decision  and  that  courts  in  other  circuits  are 
free  to  reach  a  result  opposite  from  that  taken  by  the  Ninth  Circuit,  we  are 
not  optimistic  over  the  prospect  that  the  impact  of  the  Northwest  decision 
will  be  latered  by  judicial  decision  and,  therefore,  we  are  seeking  enactment 
of  this  legislation.  Pending  enactment  of  this  bill,  we  feel  that  the  Northwest 
decision  gives  us  no  alternative  but  to  sanction  the  transportation  activities 
of  these  associations  in  non-farm  related  commodities  for  non-members  where 
the  record  indicates  that  the  association  in  question  is  a  bona  fide  agricultural 
cooperative  and  its  business  handled  for  non-members  is  “incidental  and  neces¬ 
sary”  to  its  primary  function.  This  standard  has  most  recently  been  applied  in 
two  proceedings,  Agricultural  Transportation  Assn,  of  Texas ,  Investigation  of 
Operations,  102  M.C.C.  52T  (1966)  and  Cache  Valley  Dairy  Assn.,  Investigation 
of  Operations,  103  M.C.C.  798  (1967).  In  the  first  proceeding,  which  is  now  in 
the  courts,  we  issued  a  cease  and  desist  order  against  ATA  of  Texas,  upon 
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finding  that  it  was  not  a  bona  fide  cooperative  as  defined  by  the  Agricultural 
Maigeting  Act.  In  Cache  T  alley,  however,  we  discontinued  the  proceeding  upon 
finding  that  the  Cache  \ alley  Dairy  Cooperative  was  a  bona  fide  cooperative 
and  engaged  in  non-member  transportation  only  to  the  extent  being  “incidental 
and  necessary”  to  its  primary  function.  In  this  case,  it  appeared  that  the 
blackhaul  reveues  derived  from  non-member  traffic  in  such  commodities  as 
beer,  steel,  lumber  and  rubber  products  averaged  about  one-half  of  the  cost 
of  the  association’s  outbound  hauling. 

Although  the  Northwest  decision  failed  to  indicate  at  what  point,  short  of 
the  50  percent  limitation,  a  cooperative’s  transportation  operation  would  cease 
to  be  “incidental  and  necessary”  to  its  primary  business  function  as  a  farm 
cooperative,  it  is  expected  that  the  transportation  activities  of  these  cooperatives 
will  include  an  increasing  amount  of  non-farm  traffic  for  non-members  and 
still  be  exempt  from  Commission  regulation  so  long  as  such  transportation 
does  not  approach  50  percent  of  the  association’s  total  transportation  activi¬ 
ties.  Moreover,  since  under  the  Agricultural  Marketing  Act,  all  business 
transacted  between  a  cooperative  and  a  Federal  Agency  is  disregarded  in 
computing  the  volume  of  member  and  non-member  business  handled  by  a 
cooperative  association,  any  percentage  of  business  limitation  is,  however 
essentially  meaningless  under  the  present  law. 


Since  the  Commission  has  no  regulatory  authority  over  the  transportation 
activities  of  these  associations,  we  lack  the  power  to  require  reports  from 
them  which  would  indicate  the  amount  and  type  of  non-farm  related  traffic 
now  being  handled  by  exempt  cooperatives  for  non-members.  Although  some 
limited  data  compiled  by  the  Department  of  Agriculture  in  1963  and  1961 
before  the  Northwest  decision  indicated  that  only  a  small  amount  of  traffic 
fell  into  this  category,  it  is  reasonable  to  assume  that  the  Court  of  Appeals 
decision  has  stimulated  expansion  in  this  area,  since  whatever  doubt  may 
have  existed  over  the  legality  of  these  activities  has  been  removed  A  clear 
indication  of  this  is  the  decision  of  the  Department  of  Defense  to  make  use  of 
exempt  cooperative  trucking  for  the  handling  of  military  shipments  whenever 
it  appears  to  be  in  the  best  interest  of  the  government  to  do  so. 

L\  en  though  the  exact  amount  of  traffic  handled  by  these  associations  cannot 
be  precisely  documented,  it  is  clear  that  trucking  operations  performed  by  them 
for  nonmembers  possess  certain  economic  characteristics  which,  when  compared 
with  the  economic  characteristics  of  the  Nation’s  common  carriers,  rail  and  motor 
make  the  traffic  of  the  latter  carrier’s  extremely  susceptible  to  diversion.  Since 
by  law  and  in  fact,  cooperative  associations  are  not  primarily  in  the  transporta¬ 
tion  business,  it  is  not  vital  that  these  activities  generate'  sufficient  revenues 
from  non-members  to  cover  the  full  cost  of  operations  plus  a  sufficient  return  on 
investment  to  hold  and  attract  new  capital.  Indeed,  it  is  conceded  that  the  onlv 
need  for  engaging  in  these  activities  for  non-members  is  to  provide  “backhaul” 
revenue  in  order  to  make  the  cooperatives’  principal  transportation  activities— 
that  of  carrying  their  own  members’  traffic— economically  viable  at  all.  In  addi¬ 
tion,  since  these  exempt  activities  do  not  constitute  common  carriage  these  as¬ 
sociations  are  free  to  pick  and  choose  what  traffic  they  wish  to  handle  and  on 
what  terms  they  wish  to  handle  it  without  regard  to  published  tariff  rates,  ade¬ 
quacy  of  service,  or  any  of  the  others  economic  regulatory  duties  imposed  by 
law  on  common  carriers.  So  constituted,  it  is  readily  apparent  that  the  exemp¬ 
tion  afforded  these  associations  by  section  203(b)  (5),  as  judicially  interpreted 
provides  a  potent  economic  weapon  against  the  Nation’s  common  carriers  which 
form  the  backbone  of  our  transportation  system. 

It  is  argued  that,  since  the  amount  of  non-farm  traffic  carried  for  non-members 
by  these  associations  is  so  small,  this  or  similar  amendments  to  section  203(b)  (5) 
designed  to  confine  this  exemption  to  reasonable  limits  are  unnecessary  We  do  not 
agree  with  this  argument.  In  our  judgement,  the  Northwest  decision  has  served 
to  stimulate  the  transportation  of  non-farm  traffic  for  non-members  by  these 
associations.  In  this  regard,  it  has  recently  been  brought  to  our  attention  that 
in  at  least  one  instance,  an  allegedly  exempt  cooperative  is  actively  soliciting 
non-farm  related  traffic  from  commercial  shippers  who  would  ordinarily  be 
making  use  of  regulated  common  carriers.  For  some  time,  we  have  been  con¬ 
cerned  about  the  adequacy  of  common  carrier  service,  particularly  on  small 
shipments.  At  the  same  time,  we  recognize  that  the  carriers  cannot  be  expected 
to  tally  carry  out  their  common  carrier  responsibilities  if  much  of  their  profit¬ 
able  revenue  freight  is  being  subjected  to  diversion  by  exempt  motor  carrier 
operations.  It  should  not  be  necessary  for  common  carriers  to  suffer  traffic  di- 
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version  to  these  associations  in  large  amounts  before  remedial  action  is  required. 

It  is  also  stated  that  the  effect  of  any  legislation  such  as  S.  752  is  to  place  a 
higher  value  on  the  preservation  of  the  business  of  regulated  common  carriers 
than  on  the  prosperity  of  the  Nation’s  agricultural  producers,  since  any  limita¬ 
tion  on  the  exemption  will  allegedly  render  the  transportation  activities  of  these 
associations  unprofitable  and  thus  force  their  discontinuance  with  resulting 
higher  transportation  costs  on  the  producers  of  agricultural  products. 

In  our  opinion,  favorable  consideration  of  this  legislation  does  not  require 
choosing  between  the  unquestioned  national  policy  of  preserving  and  enhancing 
the  agricultural  sector  of  our  economy  on  the  one  hand,  and  preserving  and 
enhancing  our  system  of  common  carriage,  as  contemplated  bv  the  National 
Transportation  Policy,  on  the  other. 

It  should  be  pointed  out  that  the  language  used  in  this  bill  corresponds  to  that 
defining  the  primary  functions  of  an  exempt  agricultural  cooperative  in  the 
Agricultural  Marketing  Act  and  would  re-establish  what  we  believe  to  be  the 
intent  of  Congress  in  enacting  section  203(b)  (5)  as  indicated  by  the  portions  of 
the  Congressional  debate  on  the  exemption  in  1935  which  are  attached  as  an 
appendix  to  my  prepared  statement.  In  administering  this  exemption  prior  to 
the  Northwest  decision,  the  Commission  is  not  aware  of  any  instance  in  which  its 
decisions  created  serious  economic  harm  to  the  transportation  activities  of  these 
associations. 

In  addition,  the  effect  of  the  Northwest  decision  must  be  viewed  in  light  of  the 
basic  statutory  scheme  of  regulation  in  part  II  of  the  Act  as  it  pertains  to  the 
motor  carrier  activities  of  those  engaged  in  agricultural  activities.  For  example, 
section  203(b)  (4a)  exempts  from  regulation  the  transportation  by  a  farmer  of 
his  own  products  or  supplies.  The  problem  raised  by  the  Northwest  decision,  how¬ 
ever,  is  that  it  permits  farmers  to  band  together  to  perform  transportation  that 
each  farmer  could  not  lawfully  perform,  i.e.,  a  group  of  farmers  (cooperative) 
may  legally  backhaul  any  traffic  that  will  reduce  their  over-all  cost  of  transporta¬ 
tion,  but  under  the  statute  a  single  farmer  may  not  avail  himself  of  such  non¬ 
farm  related  back  hauls  solely  to  make  his  outbound  transportation  more 
economical  and  efficient. 

Similarly,  section  203(b)  (6)  exempts  all  agricultural  commodities  by  any 
motor  carrier  from  regulation  but  does  not  permit  the  backhauling  of  non- 
agrieultural  commodities  in  the  interest  of  efficient  or  economical  transportation 
except  by  regulated  carriers  holding  duly  issued  certificates  and  permits. 

Lastly,  in  order  to  make  the  activities  of  an  agricultural  cooperative  more 
economical  and  efficient,  the  vehicles  used  in  such  operations  have  been  given 
specific  exemption  in  section  204(f)  of  the  Act  from  this  Commission’s  rules 
against  trip  leasing.  The  total  statutory  scheme  of  regulation,  then,  plainly 
reveals  that  there  is  no  need  for  the  broad  and  generous  construction  made  by 
the  Court  of  Appeals  in  the  Northwest  case.  Considered  in  this  light,  we  believe 
that  the  rather  moderate  amendment  to  section  203(b)  (5)  proposed  by  S  752 
will  not  result  in  the  serious  economic  consequences  alleged  by  past  opponents  of 
this  measure.  Nothing  in  this  bill  restricts  the  freedom  of  these  associations  to 
transport  any  commodities  for  their  members  while  the  limitation  we  are  propos¬ 
ing  for  non-member  traffic  will,  in  our  opinion,  confine  the  exemption  to  reason¬ 
able  bounds  without  at  the  same  time  inhibiting  the  economical  use  of  a  coopera¬ 
tive’s  transportation  facility. 

For  these  reasons,  we  urge  favorable  consideration  of  this  bill.  This  concludes 
my  testimony,  Mr.  Chairman. 

Appendix 

Excerpts  From  Legislative  History  of  Section  203(b)  (5) 

When  Congressman  -Tones  offered  the  amendment  to  exempt  agricultural  co-ops 
from  economic  regulation,  he  stated  : 

“I  want  to  assure  the  members  of  the  committee  as  well  as  the  Members  of  the 
House  that  there  is  no  desire  on  the  part  of  those  who  are  interested  in  this 
amendment  to  open  the  floodgates.  .  .  .”  (79  Cong.  Rec.  12220  (1935) ) 

Congressman  Terry,  member  of  the  House  Interstate  and  Foreign  Commerce 
Committee,  made  these  statements  during  the  consideration  of  the  amendment: 

“The  Committee  feels  that  to  the  extent  the  cooperatives  are  carrying  and 
trucking  their  own  property  that  they  should  be  exempt,  and  they  are  exempt 
under  the  terms  of  the  exception  on  page  9:  that  is,  the  casual,  occasional,  or 
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reciprocal  transportation  of  property  in  interstate  commerce  by  any  person  not 
engaged  in  transportation  by  motor  vehicle  as  a  regular  occupation  or  business. 
All  farmers  are  exempt  under  this  provision  and  also  under  subsection  8. 

*  *  *  *  *  *  * 

“The  farmer’s  operations  are  included  in  the  exemptions  that  are  in  the  bill. 
Every  bit  of  trucking  they  do  in  transporting  their  own  property  is  exempt ; 
and  the  committee,  after  full  consideration,  felt  that  where  the  cooperatives  go  j 
into  the  regular  trucking  business  as  such,  that  they  should  come  within  the 
provisions  of  the  bill  as  to  reasonable  regulations.”  (79  Cong.  Rec.  12221) 

Congressman  Whittington  then  stated : 

“If  the  bill  covers  the  matters  that  are  intended  to  be  covered  by  the  proposed 
amendment,  then  the  acceptance  of  the  amendment  would  be  merely  a  clarifica¬ 
tion  of  the  bill,  because  many  Commissions  are  rather  hesitant  as  to  the  meaning 
of  the  word  ‘casual.’  ”  (79  Cong.  Rec.  12221) 

Mrs.  Brown.  In  the  report  accompanying  S.  752,  as  amended,  it 
stated  on  page  15,  and  I  quote: 

The  need  for  Commission  rule-making  power  to  administer  the  provisions  of 
the  Committee  amendment  is  obvious. 

The  report  goes  on  to  give  examples  of  the  provisions  of  the  bill 
which  should  be  interpreted  in  rulemaking  proceedings.  Among  those 
specified  would  be  the  establishment  of  guidelines  covering  the  defi-/" 
nition  of  the  term  “necessary  for”  and  “incidental  to”  in  accordance* 
with  the  intent  of  this  legislation. 

Of  course,  there  are  areas  of  investigation  in  such  a  proceeding 
other  than  those  mention  in  this  report  and  no  doubt  found  upon 
careful  analysis  of  the  bill  and  would  be  included  therein. 

In  a  similar  situation,  the  Commission  institute  rulemaking  pro¬ 
ceedings  into  and  concerning  the  matter  of  the  terms  “agricultural 
commodities  not  including  manufactured  products  thereof.”  This  was 
used  in  section  203(b)  (6)  of  the  Interstate  Commerce  Act.  This  case 
was  the  determination  of  exempted  agricultural  commodities  and  is 
reported  in  52  MCC  511. 

There  we  construed  what  at  that  time  we  considered  the  meaning  of 
this  exemption  and  with  respect  to  what  commodities  were  included 
therein. 

So,  I  have  no  doubt  that  the  rulemaking  proceeding  as  suggested  in 
the  Senate  report  will  be  very  helpful  as  an  effective  way  to  administer 
the  proposed  legislation. 

Mr.  Friedel.  I  want  to  compliment  you  for  your  very  fine  opening 
statement. 

Mr.  Pickle.  h) 

Mr.  Pickle.  Thank  you,  Mr.  Chairman. 

Mrs.  Brown,  is  there  agreement  between  the  Interstate  Commerce 
(  ommission  and  the  Department  of  Agriculture  with  respect  to  S.  752  ? 

Mrs.  Brown.  It  is  my  understanding  that  the  Department  of  Agri¬ 
culture  and  the  Commission  agree  in  regard  to  the  position  taken  in 
S.  752.  I 

Mr.  Pickle.  Do  we  have  a  representative  of  the  Department  of 
Agriculture  who  will  testify  1  ater  this  morning  ? 

Mr.  Friedel.  Yes. 

rM.  Pickle.  Now,  is  the  Department  of  Defense  satisfied  about 
S.  752  at  this  date  ? 

Mrs.  Brown.  To  my  knowledge,  the  Department  of  Defense  and 
the  Department,  of  Transportation  have  not  changed  their  position. 
However,  I  don’t  understand  that  they  are  going  to  testify. 
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Mr.  Pickle.  Do  we  have  a  representative  of  the  Defense  Depart¬ 
ment  here  this  morning  ? 

Do  we  know,  Mr.  Chairman,  what  their  position  is  on  this  particu¬ 
lar  measure? 

Mr.  Friedel.  Mrs.  Brown  says  they  have  not  changed.  They  were 
opposed  to  S.  752. 

You  state  they  have  not  changed  their  views,  Mrs.  Brown. 

Mrs.  Brown.  That  is  my  understanding. 

Mr.  Pickle.  As  you  understand  it,  what  is  the  view  of  the  Defense 
Department  ? 

Mr.  Chairman,  inasmuch  as  I  am  asking  for  a  statement  of  position 
with  respect  to  another  Department,  I  would  ask  that  the  record  re¬ 
flect  what  is  the  Defense  Department’s  position  on  this  measure  if 
it  is  agreeable. 

Mr.  Friedel.  As  I  understand  it,  they  are  opposed  to  the  bill. 

Mr.  Pickle.  I  would  like  for  it  to  be  a  part  of  the  record  if  that 
is  agreeable. 

Mr.  Friedel.  Without  objection. 

( See  Department  of  Defense  report,  p.  9. ) 

Mrs.  Brown.  That  would  be  fine  because  I  am  not  positive,  Mr. 
Chairman,  but  I  think  possibly  their  statement  of  position  was  put 
in  prior  to  amendment,  as  far  as  the  record  goes. 

Mr.  Pickle.  One  other  question. 

Does  this  measure  have  anything  to  do  with  the  rate  to  be  charged 
for  the  hauling  of  any  of  these  commodities?  The  rate  structure  is 
not  involved  in  any  way  with  respect  to  this  measure;  is  that  correct? 

Mrs.  Brown.  That  is  correct. 

Mr.  Pickle.  Mr.  Chairman,  I  would  like  to  reserve  time  for  other 
questions  I  may  have  later. 

Mr.  Friedel.  All  right. 

Mr.  Devine. 

Mr.  Devine.  I  have  no  questions,  Mr.  Chairman. 

I  want  to  welcome  Mrs.  Brown  and  commend  you  for  a  thorough 
and  brief  statement  on  behalf  of  the  Commission. 

Mrs.  Brown.  Thank  you  very  much,  Air.  Devine. 

Mr.  Friedel.  Mr.  Adams. 

Mr.  Adams.  Mrs.  Brown,  it  is  nice  to  have  you  here  this  morning. 

On  page  3  and  page  4  of  your  statement,  the  various  limitations  are 
confusing.  I  would  like  to  go  through  them  and  perhaps  you  can  tell 
me  whether  I  have  this  right;  starting  with  the  paragraph  at  the 
bottom  of  page  3  and  over  to  page  4,  I  would  like  to  go  through  it. 

As  I  understand  the  exemption,  this  is  on  back  hauls  for  others; 
first  their  hauling  must  be  incidental  to  farming ;  that  is,  the  first  one, 
except  they  may  give  15  percent  for  nonmembers.  Is  that  right? 

Mrs.  Brown.  That  is  right. 

Mr.  Adams.  Then  you  allow,  even  though  it  may  be  a  farm  com¬ 
modity  and  it  may  be  for  a  farmer,  you  have  a  limitation  on  it  that  if 
they  are  nonmembers  the  total  amount  that  is  hauled  in  1  year, 
even  if  it  is  a  farm  commodity,  if  it  is  for  nonmembers  must  be  less 
than  50  percent  of  the  total  amount  that  is  hauled  by  the  farmer. 

You  have  about  three  balls  in  the  air  at  the  same  time.  I  am  trying 
to  take  them  apart.  Mrs.  Brown,  this  is  basically  for  the  nonmember 
farmer. 
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Mrs.  Brown.  You  are  correct. 

Mr.  Adams.  So  that  the  bill  as  it  is  now  written  says  if  you  are  a 
farm  cooperative  you  must  haul  more  than  50  percent  for  your  mem¬ 
bers,  for  yourself.  That  is  the  first  thing. 

Mrs.  Brown.  The  only  qualification  to  that  is  what  they  haul  intra¬ 
state. 

Mr.  Adams.  I  won’t  get  into  intrastate. 

Then  the  second  tiling  is  that  this  cooperative  can  go  outside  of  its 
membership  and  outside  of  farm  commodities  for  15  percent  but  that 
15  percent  stays  within  the  50  percent. 

Mrs.  Brown.  Right. 

Mr.  Adams.  In  other  words,  you  can  haul  yarn  or  hangers  and  so 
on  up  to  15  percent  for  nonmembers  and  then  you  can  haul  agricultural 
commodities  up  to  less  than  50  percent.  Is  that  correct? 

Mrs.  Brown.  That  is  correct. 

Mr.  Adams.  Those  are  the  only  exemptions  unless  there  is  some  other 
category  under  part  2  that  I  don’t  happen  to  know  about  or  have  in 
front  of  me  that  would  be  exempted  in  any  event.  Is  that  your  bill 
now? 

Mrs.  Brown.  That  is  right. 

Mr.  Adams.  Thank  you,  Mr.  Chairman. 

Mr.  Frxedel.  Mr.  Watson. 

Mr.  Watson.  Thank  you  very  much,  Mr.  Chairman. 

I  apologize,  Mrs.  Brown,  for  not  being  here  during  your  testimony 
in  its  entirety. 

Pursuing  Mr.  Pickle’s  line  of  questioning  a  little  bit,  as  I  understand 
it,  the  Defense  Department  was  against  this.  We  do  not  know  their 
position  now  since  these  amendments  have  been  included  in  the  bill. 
Is  that  your  understanding? 

Mrs.  Brown.  Yes.  I  always  hesitate  to  state  another  person’s  position 
but  originally  they  were  opposed. 

Mr.  Watson.  I  think  you  are  right  in  not  trying  to  speak  for 
someone  else.  It  is  confusing  for  us  to  get  our  own  positions  together 
here.  Later  on  we  can  get  some  definitive  position  from  the  Depart¬ 
ment, 

I  appreciate  your  testimony. 

Mrs.  Brown.  Thank  you. 

Mr.  Friedel.  As  I  understand  it,  the  Defense  Department  enters  into 
a  contract  with  these  agricultural  cooperatives. 

Mrs.  Brown.  Yes. 

Mr.  Friedel.  Under  the  present  law,  they  can  bring  back  any 
commodity. 

Mrs.  Brown.  Yes.  The  court,  decision  in  the  Northwest  case,  a  lot 
of  it  stems  from  that,  which  is  a  relatively  new  interpretation. 

Mr.  Friedel.  The  House  bill  and  senate 'hi  11  would  correct  that,  in 
your  opinion? 

Mrs.  Brown.  From  here  on  after  passage  of  this  type  bill,  it  would 
be  subject  to  the  15-percent  limitation. 

Mr.  Friedel.  Thank  you,  Mrs.  Brown. 

Mrs.  Brown.  Thank  you,  Mr.  Chairman. 

Mr.  Friedel.  Our  next  witness  is  Mr.  George  Dice,  Director  of 
Transportation  and  Warehouse  Division,  Consumer  and  Marketing 
Service,  U.S.  Department  of  Agriculture. 

Mr.  Dice. 
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STATEMENT  OE  GEORGE  DICE,  DIRECTOR,  TRANSPORTATION  AND 
WAREHOUSE  DIVISION,  CONSUMER  AND  MARKETING  SERVICE, 
DEPARTMENT  OF  AGRICULTURE;  ACCOMPANIED  BY  DONALD 
GRAHAM,  ASSISTANT  TO  THE  DIRECTOR,  TRANSPORTATION  AND 
WAREHOUSE  DIVISION;  AND  MORRISON  NEELY,  OFFICE  OF  THE 
GENERAL  COUNSEL 
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Mr.  Dice.  Good  morning,  Mr.  Chairman  and  members  of  the  com¬ 
mittee. 

May  I  introduce  my  associates  ? 

On  my  right,  Mr.  Donald  Graham,  Assistant  to  the  Director  of 
Transportation  and  Warehouse  Division. 

On  my  left  is  Mr.  Morrison  Neely,  attorney  in  the  Office  of  the  Gen¬ 
eral  Counsel  of  the  Department. 

I  appreciate  the  opportunity  to  present  this  committee  with  the 
views  of  the  U.S.  Department  of  Agriculture  on  S.  752. 

This  bill  would  amend  sections  203(b)(5)  and  220  of  the  Inter¬ 
state  Commerce  Act,  as  amended,  for  the  purpose  of  clarifying  the 
scope  of  the  so-called  agricultural  cooperative  exemption  and  of  as¬ 
sisting  the  Interstate  Commerce  Commission  in  its  enforcement  op¬ 
erations.  The  Department  supports  enactment  of  this  legislation. 

The  Department  has  filed  a  written  report  on  S.  752  with  this 
committee. 

I  will  make  one  comment  with  respect  to  that  report,  sir.  It  points 
out  that  the  Department  did  report  adversely  to  the  committee  on  H.R. 
6530  on  the  basis  that  we  felt  that  that  bill  would  unduly  restrict  the 
operations  of  farmer  cooperatives  in  transportation. 

We  did,  however,  point  out  also  in  that  report  that  certain  sugges¬ 
tions  which  the  Department  had  made  to  this  committee  were  also 
incorporated  in  S.  752  as  passed  by  the  Senate.  I  would  like  to  com¬ 
ment  briefly  on  this  bill  as  passed  by  the  Senate  and  now  before  you 
and  on  the  issue  which  it  concerns. 

Over  the  years  there  has  been  considerable  litigation  before  the 
Interstate  Commerce  Commission  and  in  the  courts  with  respect  to  the 
nature  and  amount  of  transportation  which  could  be  performed  by 
cooperative  associations,  or  federations  of  such  associations,  pursuant 
to  the  exemption  contained  in  section  203(b)  (5)  of  the  Interstate  Com¬ 
merce  Act.  It  is  not  necessary  to  describe  this  litigation  in  detail. 

Generally,  cooperatives  and  the  Department  of  Agriculture  sup¬ 
ported  an  interpretation  of  section  203(b)(5)  which  would  permit 
cooperatives  to  transport,  in  addition  to  their  own  and  members’  prop¬ 
erty,  incidental  quantities  of  property  belonging  to  others,  and  to 
transport  on  backhauls  nonmember  property  of  a  character  which 
would  otherwise  be  sub  ject  to  regulation,  provided  the  transportation 
of  such  property  remained  incidential  to  the  transportation  of  prop¬ 
erty  of  the  cooperative  and  its  members.  The  Interstate  Commerce 
Commission,  the  regulated  motor  carriers,  and  the  railroads  supported 
a  more  restrictive  interpretation. 

Ultimately  some  of  those  interested  in  the  issue  advanced  legisla¬ 
tive  proposals  with  the  intent  to  more  definitively  spell  out  the  extent 
of  the  transportation  operation  which  could  be  performed  under  the 
exemption,  and  particularly  the  nature  and  extent  of  the  transporta- 
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tion  which  could  be  performed  by  a  cooperative  or  federation  for 
nonmembers. 

In  the  interest  of  conservation  of  the  committee’s  time,  we  will  not 
go  into  detail  with  respect  to  these  legislative  proposals.  A  number  of 
them  are  described  in  the  report  (No.  1152)  issued  by  the  Senate  Com¬ 
mittee  on  Commerce,  in  reporting  on  S.  752. 

This  bill  resulted  from  consideration  by  the  Senate  committee  of 
a  subcommittee  print  also  described  in  the  report.  In  its  report  to  the 
committee  on  that  subcommittee  print,  the  Department  of  Agriculture 
suggested  a  number  of  revisions.  As  pointed  out  in  the  committee’s 
report,  all  of  these  revisions  were  adopted  in  S.  752  as  reported  by  the 
committee.  The  committee  also  pointed  out  (on  p.  18  of  the  report) 
that  it  had  been  advised  that  this  version  of  S.  752  “would  be  accept¬ 
able  to  the  Interstate  Commerce  Commission,  three  major  farm  groups 
which  presented  testimony  or  statements  at  the  hearings — the  National 
Council  of  Farmer  Cooperatives,  American  Farm  Bureau  Federation, 
National  Grange — as  well  as  by  the  carriers — the  American  Trucking 
Associations  and  Association  of  American  Railroads.” 

We  are  quite  sure  that  those  named  above,  as  well  as  others  who 
have  testified  or  commented  on  legislative  proposals  in  the  past,  were 
in  general  agreement  with  the  objective  of  assisting  the  Interstate 
Commerce  Commission  in  proceeding  more  effectively  against  illegal 
operators  masquerading  as  bona  fide  agricultural  cooperatives. 

Similarly,  most  parties  were  agreed  on  the  objective  of  clarifying 
the  scope  of  the  exemption.  It  is  probably  fair  also  to  state  that  in 
accomplishing  these  objectives,  all  of  those  named  above,  as  well  as 
the  Department,  would  have  preferred  some  modification  or  variation 
from  the  specific  proposal  now  before  this  committee. 

The  willingness  of  these  interests  to  accept  this  approach  to  the  ac¬ 
complishments  of  the  objectives  would  appear  to  us  to  be  a  rather 
strong  endorsement  of  the  bill.  The  Department  recommends  its  enact¬ 
ment. 

Mr.  Chairman,  I  would  like  to  comment  briefly  on  this  question  of 
the  limitation  contained  in  S.  752.  In  doing  so,  I  would  like  to  clarify, 
first,  transportation  operations  performed  by  cooperatives  which  gen¬ 
erally  are  not  subject  to  any  controversy.  They  do  transport  property 
belonging  to  the  cooperatives  or  the  federation  or  property  of  the 
members  of  the  cooperative  federation.  They  also  transport,  and  this 
has  not  been  subject  to  controversy,  incidental  amounts  for  other  non¬ 
member  farmers. 

They  also  on  occasion  enter  into  reciprocal  transportation;  in  other 
words,  haul  on  a  backhaul  from  an  outbound  movement,  a  load  of 
traffic  for  another  cooperative  back  in  the  same  direction. 

Now,  other  than  this  traffic  there  is  the  traffic  which  I  would  refer  to 
as  controversial  traffic.  This  is  traffic  which  would  normally  be  handled 
by  regulated  motor  carriers  or  by  other  common  carriers.  It  is  this 
traffic  which  has  been  subject  to  controversy. 

Under  this  bill,  if  a  cooperative  or  federation  does  not  transport  any 
of  this  so-called  controversial  traffic  it  is  not  subject  to  a  limitation  un¬ 
der  this  bill.  In  other  words,  it  may  haul  exempt  traffic  under  section 
203(b)  (6)  of  the  act  just  as  any  private  carrier  may  transport  this 
traffic  without  limit,  but  if  the  cooperative  elects  to  engage  in  trans¬ 
portation  of  this  so-called  controversial  traffic  then  it  is  subject  to 
certain  limitations. 
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One  of  these  limitations  is  that  this  traffic  shall  not  be  in  excess  of 
an  amount  which  is  incidental  to  the  primary  purpose  of  the  coopera¬ 
tive  or  federation  and  necessary  to  its  efficient  or  effective  performance. 

A  second  limitation  is  that  it  may  not  in  any  event  exceed  15  per¬ 
cent  of  the  total  interstate  transportation  of  the  cooperative  or  federa¬ 
tion. 

Then,  finally,  if  a  cooperative  or  federation  elects  to  engage  in  this 
controversial  traffic,  then  the  total  amount  of  all  nonmember  traffic 
which  it  transports  may  not  exceed  the  amount  of  member  traffic  which 
it  transports  in  its  fiscal  year. 

I  shall  be  glad  to  answer  any  other  questions  that  the  committee  has. 

Mr.  Friedel.  Thank  you,  Mr.  Dice,  for  a  statement  which  was  very 
brief  and  to  the  point. 

One  thing  that  disturbs  me  about  this  legislation  is  that  it  is  another 
effort  to  work  out  transportation  policy  on  a  piecemeal  basis.  We  have 
a  lot  of  problems  in  transportation. 

To  my  way  of  thinking,  the  only  way  to  work  these  problems  out 
is  in  a  comprehensive  piece  of  legislation  so  that  the  interests  of  all 
^  modes  of  transportation,  users,  and  the  public  can  be  weighed  and 
Pproperly  balanced. 

Mr.  Dice,  I  want  to  thank  you  for  your  statement. 

Mr.  Pickle. 

Mr.  Pickle.  Mr.  Dice,  it  would  seem  to  me  that  if  all  of  these 
groups,  the  Interstate  Commerce  Commission,  USDA,  the  carriers, 
other  agencies,  are  for  this  bill,  avIio  is  against  it?  I  am  interested, 
though,  in  your  comments  with  respect  to  the  items  that  you  call  con¬ 
troversial  items  that  would  be  shipped.  I  assume  this  would  be  items 
not  directly  or  incidentally  related  to  their  own  cooperatives. 

Give  me  an  example  of  what  you  mean  by  controversial  items,  items 
that  get  us  into  the  category  which  requires  these  limitations  of 
quantity. 

Mr.  Dice.  On  a  backhaul,  after  transporting  a  load  of  its  own 
commodities,  a  cooperative,  if  it  does  not  have  available  farm  supplies 
it  is  taking  back  or  if  there  is  not  available  an  exempt  commodity 
under  section  203(b)  (6),  may  transport  a  load  of  general  groceries  or 
roofing  materials. 

Mr.  Pickle.  Give  me  an  example  of  a  cooperative  starting  off  from 
its  base  and  it  ships  a  load  of  something  to  another  part  of  the  country 
kand  turns  around.  I  would  like  to  have  a  better  idea  of  a  specific  com- 
"  modify  or  commodities  and  what  they  would  bring  back. 

Mr.  Dice.  Examples  of  what  have  been  brought  back  would  in¬ 
clude  general  groceries,  canned  goods,  that  type  of  thing,  roofing  ma¬ 
terial,  structural  material,  structural  steel ;  I  believe  in  some  in¬ 
stances  they  have  transported  beer.  Generally,  commodities  that  are 
subj ect  to  regulations. 

Mr.  Pickle.  Would  you  classify  as  being  related  to  their  incidental 
operations  lumber,  steel,  beer  ? 

Mr.  Dice.  To  an  agricultural  cooperative,  I  would  not  call  that  farm 
related  or  related  to  its  operation. 

Mr.  Pickle.  In  other  words,  on  their  backhaul,  then  they  could 
bring  back  to  this  cooperative  almost  anything  that  would  normally 
be  sent  by  common  carrier. 
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Mr.  Dice.  That  is  correct;  within  the  limitations  if  this  bill  should 
be  enacted.  This  would  have  to  remain  incidental  to  the  primary  trans¬ 
portation  objectives  of  the  cooperative  and  necessary  to  its  effective 
performance. 

You  see,  in  transporting  its  own  goods,  if  the  cooperative  returns 
empty  in  all  instances  obviously  its  transportation  operation  will  not 
be  efficient.  The  right  to  haul  incidental  and  necessary  traffic,  the  right 
to  haul  this  otherwise  regulated  traffic  to  an  incidental  and  necessary 
degree  we  have  felt  was  the  intent  of  the  Congress  in  its  original 
enactment. 

Without  regard  to  the  question  of  congressional  intent,  now  that 
we  are  talking  about  possible  new  legislation,  we  believe  that  it  is 
desirable  that  this  be  permitted  to  the  incidental  and  necessary  degree 
and  we  have  agreed,  we  have  not.  raised  objections  to  the  15  percent 
limitation. 

Mr.  Pickle.  Certainly  as  you  have  said  if  the  cooperative  shipped 
to  and  from  a  different  point  commodities  which  were  directly  related 
to  their  own  operation  then  they  could  ship  100  percent  of  the  goods 
and  no  limitation  would  be  necessary. 

Now,  I  think  there  would  be  some  question  of  what  would  be  the 
congressional  intent,  if  they  went  outside  of  that,  how  much  would 
they  be  allowed.  1  assume  in  your  case,  the  TT.S.  Department  of  Agri¬ 
culture,  you  would  like  to  have  for  them  a  very  large  percent  for  the 
limitation  and  I  assume  that  the  Interstate  Commerce  Commission 
and  the  carriers  would  want  it  to  be  more  limited  in  what  that  amount 
would  be. 

Mr.  Dice.  In  its  decision  in  the  so-called  Northwest  Agricultural 
Cooperative  case,  the  Ninth  Circuit  Court  of  Appeals  made  reference 
to  the  necessity  that  a  cooperative  maintain  its  status  as  an  agricul¬ 
tural  cooperative.  While  I  can't  quote  it  exactly  from  memory  they 
said  in  effect  that  it  is  difficult  to  believe  that  this  nonfarm-related 
traffic  could  approach  50  percent  and  still  remain  incidental  and 
necessary  to  the  cooperatives’  primary  purpose. 

Mr.  Pickle.  That  is  all,  Mr.  Chairman. 

Mr.  Fbiedel.  Air.  Devine. 

All-.  Devine.  No  questions,  Mr.  Chairman. 

Mr.  Watson.  Thank  you,  Mr.  Chairman. 

Mr.  Dice,  I  am  in  the  same  position  as  our  chairman.  We  have  had 
a  number  of  bills  before  this  subcommittee  that  have  been  unusual 
this  year  involving  a  lot  of  controversy.  So,  I  haven't  had  an  oppor¬ 
tunity  to  read  the  Senate  reports.  So,  if  we  could  get  a  little  back¬ 
ground  on  this,  I  understand  that  the  cooperatives  were,  of  course, 
granted  this  exemption  for  a  worthwhile  purpose  but  then  in  order 
to  make  it  more  productive  or  lucrative  they  started  the  backhauls 
of  virtually  everything — steel,  wire,  refrigerators;  everything  else. 
So,  then  the  Commission  had  to  come  in  and  try  to  take  some  cor¬ 
rective  steps  to  control  this. 

Is  that  not  the  way  the  problem  arose? 

Air.  Dice.  This  is  right. 

Now,  you  referred  to  returning  with  almost  anything.  There  is 
quite  a  considerable  variety  of  this  so-called  non  farm -related  traffic 
or  traffic  that  would  be  subject  to  regulations.  But  this  doesn't  mean 
that  the  cooperatives  which  transport  this  on  backhaul  do  so  in  large 
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volume.  Of  course,  if  this  bill  is  enacted,  it  would  place  a  very  definite 
limitation.  But  under  the  interpretation  of  provision  203(b)(5)  by 
the  Ninth  Circuit  Court  of  Appeals,  the  transportation  of  this  non- 
farm-related  goods  would  have  to  remain  incidental  to  the  primary 
purpose  of  the  cooperative  and  necessary  to  its  efficient  performance 
or  efficient  operation. 

In  several  instances  that  has  become  well  known,  the  Northwest 
Agricultural  Cooperative  case  and  the  Cache  Valley  case  which  was 
the  subject  of  litigation  also,  the  amount  of  this  backhaul  traffic  of 
nonfarm-related  goods  generally  was  in  the  range  of  15  to  18  percent 
of  the  total  interstate  transportation. 

Mr.  Watson.  So  even  if  we  pass  this  bill  here  the  cooperatives  will 
be  able  to  continue  to  perform  virtually  as  they  have  been  ? 

Do  I  construe  that  from  your  statement? 

Mr.  Dice.  The  Senate  committee  makes  it  clear,  at  least  it 
makes  clear  its  intent  that  the  incidental  and  necessary  language  still 
prevails. 

Now,  the  amount  of  transportation  that  a  cooperative  could  under- 
Itake  which  would  be  incidental  and  necessary  to  its  primary  operation 
'would  depend  in  some  measure  on  the  area  of  the  country  in  which  it 
operates,  the  availability  of  other  backhaul  traffic,  and  the  general 
nature  of  its  operations.  It  could  very  well  be  that  if  a  federation  of 
cooperatives,  for  example,  has  members  in  several  sections  of  the 
country,  that  the  outbound  movement  from  one  of  its  members  will 
make  possible  a  backhaul  movement  from  another.  In  such  an  instance, 
it  might  be  that  it  could  be  determined  that  the  amount  of  traffic 
which  would  be  necessary  to  the  effective  operation  of  that  cooperative 
might  be  less  than  15  percent. 

Now,  if  the  15-percent  limitation  were  not  there,  there  might  very 
well  be  an  instance  where  a  cooperative  with  virtually  no  opportunity 
for  backhaul  traffic  might  haul  something  more  than  15  percent  of  the 
nonfarm  related  goods  and  this  might  be  quite  appropriate  in  terms 
of  making  its  operations  efficient, 

Mr.  Watson.  Of  course,  in  some  instances,  that  is  the  very  problem ; 
they  have  been  hauling  substantially  more  than  that,  primarily  on 
the  backhaul. 

Mr.  Dice.  I  don’t  personally  have  any  knowledge  of  instances  of 
Jx>na  fide  cooperatives  that  are  hauling  substantially  more  than  that. 
PNow,  there  may  be  such  instances.  If  they  are,  I  am  not  aware  of  them. 

Mr.  Watson.  Under  the  terms  of  the  Senate  bill,  the  cooperatives 
would  be  restricted  to  no  more  than  50  percent  for  nonmember  traffic 
first. 

Mr.  Dice.  If  they  engage  in  the  transportation  of  any  of  this  other¬ 
wise  regulated  traffic. 

Mr.  Watson.  That  is  right.  But  they  would  be  limited  to  50  percent 
nonmembers.  What  is  the  limitation  presently  if  they  do  not  choose  or 
even  if  this  bill  passes,  if  they  do  not  choose  to  come  under  the  pro¬ 
visions  of  it,  what  is  the  limitation  for  cooperatives  so  far  as  non- 
member  traffic  ? 

Mr.  Dice.  Under  the  Agricultural  Marketing  Act  of  1929  and  this 
proposed  legislation  would  not  change  that,  under  the  Agricultural 
Act,  the  cooperative  could  not  remain  a  cooperative  and  do  a  total 
amount  of  nonmember  business  in  excess  of  its  member  business.  This 
is  one  of  the  criteria. 
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Mr.  Watson.  In  other  words,  they  are  limited  to  50  percent  non¬ 
member  business. 

Mr.  Dice.  And  this  relates  to  all  kinds  of  business. 

Mr.  Watson.  So  we  still  retain  the  50-percent  limitation  so  far  as 

nonmember  business  ? 

Mr.  Dice.  That  is  right. 

Mr.  Watson.  Second,  if  they  choose  to  take  advantage  of  this  and 
they  are  limited  to  15  percent  of  their  total  volume  so  far  as  incidental 

shipments.  .  .  ^  ,  , . , 

Mr.  Dice.  Total  interstate  transportation ;  yes,  sir.  50  percent  of  the 

total,  both  member  and  nonmember.  That  is  right. 

Mr.  Watson.  I  looked  at  the  Senate  bill,  S.  752.  On  the  first  page,  line 
10,  it  says,  “shall  be  limited  to  that  which  is  incidental  to  its  primary 
transportation  operation.” 

Aren’t  we  inviting  just  a  constant  lawsuit  here  as  to  construing 
incidental  ?  What  is  incidental  to  its  primary  transportation  operation  ? 

Mr.  Dice.  Generally,  that  would  be  backhaul  transportation  after 
movement  of  a  load  for  the  cooperative  or  its  members. 

Mr.  Watson.  What  would  the  backhaul  consist  of  ?  That  is  th  / 
problem.  I  know  they  have  to  have  a  backhaul  business  in  order  to" 
make  it  somewhat  economical. 

Mr.  Dice.  The  backhaul  could  consist  of  farm  supplies.  It  could 
consist  of  reciprocal  traffic,  from  another  cooperative.  It  could  consist 
of  unmanufactured  products  of  agriculture  that  are  exempt  under 
203(b)  (6)  of  the  act.  To  the  extent  that  it  stays,  assuming  enactment 
of  this  legislation,  within  15  percent  of  the  total,  then  it  could  also 
transport  the  other  commodities. 

Mr.  Friedel.  Will  the  gentleman  yield  for  a  brief  question  ? 

Mr.  Watson.  Yes. 

Mr.  Friedel.  Would  it  include  lumber  if  the  farmer  said  he  wanted 
to  build  a  new  barn,  or  roofing  for  a  roof  ? 

Mr.  Dice.  If  it  is  for  farm  supply  purposes,  we  think  this  would 
be  included. 

Mr.  Friedel.  Would  it  include  lumber,  roofing,  things  of  that  sort, 
or  would  it  be  just  agricultural  products  ? 

Mr.  Dice.  I  would  say  this  would  come  within  the  scope  of  farm 
supplies.  I  am  not  saying  that  lumber  for  any  purpose.  I  am  saying 
lumber  for  the  purpose  of  construction  and  use  on  the  farms  ofg 
members.  ...  '  t|3 

Mr.  Watson.  I  was  just  going  to  pursue  this  a  little  bit  and  find 
out  some  specific  things  in  your  judgment  which  may  be  included  or 
excluded. 

Mr.  Pickle.  I  hope  the  gentleman  will  ask  who  makes  this  determi¬ 
nation. 

Mr.  Watson.  I  was  going  to  ask  that.  I  ivill  ask  it  now. 

Who  will  make  the  determination  as  to  what  is  incidental  and  what 
is  necessary  ? 

Mr.  Dice.  The  Interstate  Commerce  Commission. 

Mr.  Watson.  If  their  decision  is  not  in  line  with  the  general  com¬ 
mon  carriers,  then  we  have  an  invitation  for  a  lawsuit,  do  we  not? 

Mr.  Dice.  I  suppose  that  whenever  there  is  diagreement  with  the 
decision  of  the  Commission  there  is  potential  for  a  lawsuit. 
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Mr.  Watson.  When  I  was  practicing  law,  we  always  said  bless  those 
who  sue  our  clients,  so  I  am  not  trying  to  knock  the  law  business  at  all. 

Would  air  conditioners  be  incidental  to  it  ? 

Mr.  Dice.  Yes. 

Mr.  Watson.  You  think  that  would  be  incidental  ? 

Mr.  Dice.  The  nature  of  the  commodity  does  not,  as  I  understand  the 
legislation,  have  anything  to  do  with  the  determination  as  to  whether 
incidental  and  necessary.  It  is  the  amount  of  all  of  this  traffic  which 
would  otherwise  be  subject  to  regulation. 

Mr.  Watson.  Mr.  Dice,  do  you  mean  to  tell  me  under  the  terms 
of  this  bill  these  cooperatives  would  be  able  to  haul  anything,  just 
you  looking  at  the  volume  rather  than  the  actual  item  ? 

Mr.  Dice.  They  could  haul  any  commodity  which  would  be  subject 
to  regulations  within  the  limitation  that  it  be  incidental  and  neces¬ 
sary,  within  the  limitation  of  15  percent,  and  within  the  limitation  that 
if  they  transport  this  type  of  goods,  this  traffic  plus  the  other  non¬ 
member  goods  would  have  to  not  exceed  50  percent. 

Mr.  Watson.  In  other  words,  they  could  haul  anything  just  so  long 
as  it  does  not  exceed  15  percent  ? 

Mr.  Dice.  That  is  right. 

Mr.  Watson.  So  it  does  not  make  any  difference  whether  it  is  inci¬ 
dental  to  a  farm  operation,  necessary  to  the  farm  operation  at  all  ?  Is 
that  your  interpretation? 

Mr.  Dice.  Subject  to  the  limitation  I  indicated  that  if  the  Commis¬ 
sion  should  find  in  a  given  instance  that  an  amount  less  than  15  per¬ 
cent  is  all  that  is  necessary  to  the  efficient  operation  of  the  coopera¬ 
tive  it  could  determine  that  not  more  than  that  could  be  transported. 

Mr.  Watson.  I  can  see  we  are  in  a  very  complex  area  here  so  far  as 
interpretation.  It  says  incidental  to  its  primary  transportation  opera¬ 
tion. 

Of  course,  you  are  knowledgeable  in  this  field,  far  more  than  I,  but 
I  can  see  where  any  two  people  differ  on  the  interpretation  as  to  what 
is  incidental  to  its  primary  transportation  operation.  I  thought  its 
primary  transportation  operation  was  the  transport  of  agricultural 
commodities.  Isn’t  that  the  basis  for  the  establishment  of  these  co¬ 
operatives,  to  get  the  products  to  the  market  quickly? 

Because  they  could  not  allegedly  provide  the  transportation  on 
schedule  as  necessary  by  the  farmers  in  order  to  meet  the  farmers’ 
needs,  they  set  up  the  cooperatives  and  they  could  do  it  in  a  hurry. 
Isn’t  that  the  basic  need  for  them? 

Mr.  Dice.  That  i,s  right.  On  the  basis  that  a  cooperative  or  a  group 
of  farmers  acting  together  can  do  so  more  efficiently  than  each  in¬ 
dividual. 

Mr.  Watson.  I  agree  in  this  field  but  oftentimes  things  start  with 
the  finest  of  purposes  and  then  they  branch  out.  Apparently  that  is 
what  has  happened  now. 

Mr.  Friedel.  The  time  of  the  gentleman  has  expired. 

Thank  you  very  much. 

Mr.  Dice.  Thank  you,  Mr.  Chairman. 

Mr.  Friedel.  We  have  quite  a  few  witnesses.  I  hope  their  statements 
will  be  brief. 

The  next  witness  is  James  F.  Pinkney,  chief  counsel,  Public  Affairs, 
American  Trucking  Associations,  Inc. 
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STATEMENT  OE  JAMES  F.  PINKNEY,  CHIEF  COUNSEL,  PUBLIC 
AFFAIRS,  AMERICAN  TRUCKING  ASSOCIATIONS 

Mr.  Pinkney.  Mr.  Chairman  and  members  of  the  subcommittee. 
My  name  is  James  F.  Pinkney,  and  I  represent  the  American  Truck¬ 
ing  Associations,  Inc,,  1616  P  Street  NW.,  Washington,  D.C.  20036, 
an  organization  of  the  trucking  industry  representing  all  forms  of 
motor  carriers  of  property,  and  having  affiliated  State  associations  in 
50  States  and  the  District  of  Columbia. 

We  appear  here  today  in  behalf  of  the  regulated  common  carrier 
system  of  motor  transportation,  which  is  being  seriously  jeopardized 
by  the  expanding  for-hire  transportation  of  general  commodities  by 
farmer  cooperatives.  We  support  S.  752  at  this  time,  in  preference  to 
H.R.  6530. 

S.  752,  passed  by  the  Senate  June  6,  1968,  would  go  a  long  way 
toward  correcting  a  very  troublesome  and  unhealthy  situation  m  the 
transportation  industry. 

I  refer  to  the  situation  caused  by  the  decision  in  the  so-called  North¬ 
west  case  {Northwest  Agricultural  Cooperative  Association ,  Inc.  v 
ICC,  350  F.  2d  252,  certiorari  denied  by  U.S.  Supreme  Court),  in 
which  the  court  held  that  an  agricultural  cooperative  may  trans¬ 
port  nonfarm  related  commodities  for  nonmembers  of  the  coopera¬ 
tive  and  still  be  exempt  from  economic  regulation  by  the  Interstate 
Commerce  Commission,  provided  such  transportation  does  not  ap¬ 
proach  too  closely  to  50  percent  of  the  cooperative’s  total  transporta¬ 
tion  business.  Stated  bluntly,  it  held  that  agricultural  cooperatives 
are  free,  subject  to  the  percentage  of  business  limitation,  to  engage 
in  general  trucking. 

Seeking  to  capitalize  on  this  decision,  a  number  of  transportation 
cooperatives,  professing  to  be  farmer  cooperatives  under  the  Agri¬ 
cultural  Marketing  Act  of  1929,  have  entered  into  the  business  of 
transporting  general  commodities  including,  in  the  case  of  one  large 
one,  the  transportation  of  very  large  quantities  of  munitions  for  the 
U.S.  Government. 

They  transported  those  munitions  both  ways;  it  was  not  a  back¬ 
haul  situation.  Its  movements  and  those  of  many  other  such  coopera¬ 
tives  have  not  been  confined  to  incidental  movements  and  have  cut 
deeply  into  the  business  of  many  regulated  for-hire  motor  carriers 
who  are  subject  to  all  of  the  obligations  and  duties  imposed  by  law 
on  certificated  carriers. 

These  farmer  transportation  cooperatives  have  not  and  do  not  as¬ 
sume  any  of  the  obligations  and  duties  of  common  carriers  and,  in 
all  instances  known  to  us,  have  negotiated  to  transport  freight  at 
below  normal  tariff  rates. 

Of  course,  they  don’t  have  to  take  the  bad  with  the  good.  They 
take  only  truckload  quantities  as  the  general  practice  and  have  no 
obligation  to  serve  the  public  generally. 

The  bill  before  you,  S.  752,  would,  as  indicated  above,  bring  the 
operations  of  these  cooperatives  more  nearly  into  line  with  what 
we  believe  was  definitely  the  intention  of  Congress  when  it  enacted 
section  203  (b)(5)  of  the  Interstate  Commerce  Act — the  section  which, 
read  in  conjunction  with  the  Agricultural  Marketing  Act,  was 
designed  to  permit  a  farmer  cooperative  to  transport  farm-related 
property  for  nonmember  farmers. 
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The  bill  does  not  roll  back  the  exemption  to  the  interpretation 
given  it  by  the  Interstate  Commerce  Commission,  and  which  was  in 
effect  for  many  years  prior  to  the  Northwest  decision,  but  would 
permit  such  transportation  cooperatives  to  haul  some  general  freight 
for  the  public  generally  but  not  to  exceed  an  amount  in  tonnage  that 
would  exceed  15  percent  of  its  total  interstate  tonnage. 

The  bill  also  provides  machinery  whereby  the  Interstate  Commerce 
Commission  would  be  able  to  police  the  activities  of  the  coopera¬ 
tives — which  it  now  finds  extremely  difficult  to  do. 

The  instant  bill  has  a  long  history  culminating  in  a  general  ex¬ 
pression  of  acceptability  by  all  of  the  principal  interests  involved. 
I  refer  to  the  Department  of  Agriculture,  the  Interstate  Commerce 
Commission,  the  Association  of  American  Railroads,  the  American 
Trucking  Associations,  Inc.,  the  National  Council  of  Farmer  Coop¬ 
eratives,  the  American  Farm  Bureau  Federation,  the  National 
Grange,  and  the  Transportation  Association  of  America. 

We  anticipate  that  several  of  the  alleged  agricultural  transportation 
cooperatives  will  oppose.  We  also  anticipate  that  these  will  be  those 
cooperatives,  including  a  great  deal  of  munitions,  that  are  engaged 
in  the  large-scale  transportation  for  the  general  public  between  large 
areas  in  all  parts  of  the  United  States  and  that  these  are  the  coopera¬ 
tives  presently  under  attack  by  the  Interstate  Commerce  Commission 
or  others  for  performing  operations  far  beyond  the  scope  of  the  North¬ 
west  decision  under  which  they  claim  exemption. 

I  have  attached  typical  newspaper  advertisements  or  announce¬ 
ments  by  so-called  farmer  transportation  cooperatives  which  indicate 
the  aggressive  nature  of  these  people  in  seeking  to  transport  traffic 
normally  handled  by  certificated  carriers. 

We  respectfully  request  this  subcommittee  promptly  to  report  this 
salutary  bill  and  to  urge  its  early  passage  by  the  House  of  Representa¬ 
tives  in  its  present  form. 

That  concludes  my  statement,  Mr.  Chairman. 

Mr.  Freedel.  Thank  you,  Mr.  Pinkney. 

Do  you  want  the  attachments  you  have  to  your  statement  included 
in  the  record  ? 

Mr.  Pinkney.  I  would,  indeed,  sir. 

Mr.  Friedel.  Without  objection,  it  is  so  ordered. 

(The  documents  referred  to  follow :) 


United  Agricultural  Transportation  Association  op 

America  Marketing  Co-Op, 

Lynwood,  Calif. 

Attention :  Traffic  Manager. 


At  Last  a  Breakthrough  on  High  Freight  Rates 


Dear  Sir:  “Supreme  Court  sanctions  co-op  backhauls”.  The  Ninth  Court  of 
Appeals  in  the  Northwest  Co-op  v.  ICC  case.  The  decision  of  that  court  was 
that  co-ops  could  back-haul  regulated  goods  if  it  was  necessary  to  their  opera¬ 
tion.  This  means  that  if  a  co-op  has  a  rig  in  Chicago  and  it  can’t  get  an  exempt 
load  right  away,  it  can  pick  up  anything  and  return  home  rather  than  return 
empty.  And,  the  co-op  can  do  it  without  ICC  authority  of  any  kind.  The  only 
limitation  is  that  more  than  half  of  the  co-op’s  business  must  be  in  farm-related 
goods. 

The  above  is  now  the  law  of  the  United  States !  Co-ops  can  do  exactly  as  we 
have  stated.  The  Supreme  Court  turned  thumbs  down  on  the  ICC  and  the  Justice 
Department  who  had  wanted  the  Court  to  rule  in  their  favor.  And,  the  Supreme 
Court  made  its  one  sentence  decision  in  a  record  three  days ! 

96-778—68 - 5 
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We  are  allowed  to  haul  49%  of  our  total  freight  for  non-members  which  we 
need  to  get  our  trucks  back  from  the  east,  as  we  haul  from  the  West  Coast  to 
the  East  Coast  for  our  members.  Our  members  are  all  farmers  and  ranchers. 

We  have  ample  insurance  for  your  protection.  All  of  our  equipment  are  late 
model  trucks  and  our  Vans  are  40'  in  volume.  As  per  the  “Bill”  quoted  above,  we 
can  haul  any  type  of  freight  coming  back  from  the  East  Coast,  and  set  our 


tariffs. 

We  are  most  anxious  to  be  of  service  to  you.  I  have  personally  been  in  and 
also  associated  with,  the  freight  business  for  the  past  20  years,  both  in  pro¬ 
duce  and  dry  freight.  Please  feel  free  to  call  our  office  or  drop  us  a  line  for  any 
kind  of  additional  information  on  rates  etc. 

Cordially  yours, 

Howard  Mecom, 
General  Manager. 


Farm  Co-ops  of  America, 

Return  Loads  Service, 

Elizabeth,  N.J. 

Gentlemen :  The  U.  S.  Supreme  Court  ruled  on  January  25,  1906  (Case  No.  809) 
that  Farm  Co-operatives  now  have  the  right  to  backhaul  any  commodity  for  any 
company  whether  or  not  the  product  is  related  to  farming  and  whether  or  not 
the  shipper  is  a  member  of  a  Farmers  Co-operative. 

See  reverse  side  of  this  letter  for  reprint  of  news  article  from  Transport 
Topics. 

What  this  means  if  you  are  a  shipper  is  that  these  farm  co-op  trucks  can  give 
you  direct  service  from  any  city  to  any  city  at  lower  freight  rates. 

These  exempt  hauling  tractor-trailers  of  all  descriptions  are  now  available 
to  your  company  (with  a  couple  of  days  notice)  through  this  office  which  acts 
as  a  coordinator  for  the  Farm  Co-operatives  delivering  their  goods  in  the 
greater  New  York  area. 

We  guarantee  the  following: 

a.  Shipments  direct — from  your  plant  to  your  customer.  No  delay  en route — 
no  transferring  of  freight — the  driver  who  makes  your  pickup  is  the  same 
driver  who  will  make  delivery.  We  are  interested  in  5000  lbs.— up  to  truck- 
loads — same  truck  will  make  several  pickups  and  several  delieveries  to 
various  states — offering  a  unique  service  at  truckload  rates. 

b.  Because  we  are  not  regulated  by  I.C.C.,  our  vehicles  can  travel  as  they 
wish  over  irregular  routes  to  any  city  in  the  U.S. — Our  rates  are  not  regu¬ 
lated  and  we  guarantee  to  reduce  your  present  freight  costs  considerably. 

c.  Ship  with  full  insurance  protection — new  equipment — clean,  courteous 
drivers. 

If  you  are  interested  in  learning  more  about  Farm  Co-op  Backhauling,  please 
write  or  call. 

Sincerely  yours, 

Ed  Rhodes, 

Eastern  Co-ordinator,  Farm  Co-ops  of  America. 


[Advertisement  from  May  1967  issue  of  the  Wall  Street  Journal] 
Transportation  Directors 

We  are  an  Agricultural  Co-op  fully  qualified  under  the  recent  Northwest  de¬ 
cision  to  haul  your  product  as  back-hauls  incident  to  our  business  of  hauling 
perishable  commodities  into  the  north.  If  you  have  loads  from  the  north  into 
the  southeast,  we  may  be  able  to  work  together  advantageously.  For  further 
information  call,  or  write: 

National  Growers’  Marketing  Association,  Route  No.  5,  Farmers  Market, 
Greenville,  South  Carolina ;  telephone  239-7609 ;  George  Dumit,  General  Manager ; 
Kenneth  Moody,  Dispatcher. 

Mr.  Friedel.  I  want  to  thank  you  for  your  very  brief  statement. 

Mr.  Pickle. 

Mr.  Pickle.  Mr.  Chairman,  I  don’t  believe  I  have  any  questions. 
I  understand  the  position  of  the  association. 

Mr.  Friedel.  Mr.  Devine. 

Mr.  Devine.  Thank  you,  Mr.  Chairman. 

I  don’t  think  any  questions  are  necessary. 


Mr.  Friedel.  Mr.  Watson. 

Mr.  Watson.  Thank  you,  Mr.  Chairman. 

I  think  it  is  quite  remarkable  all  these  people  have  finally  gotten 
together  on  this  one  particular  bill.  I  have  hastily  glanced  at  some 
of  these  articles  that  you  have  put  into  the  appendix  of  your  state¬ 
ment.  I  agree  with  you  that  they  are  making  a  big  pitch  trying  to  get 
general  business  and  do  not  restrict  it  to  its  primary  purpose. 

Referring  to  Mr.  Staggers’  bill,  ILK.  6530,  did  I  not  understand 
someone  earlier  said  Mr.  Staggers’  bill  was  too  restrictive?  It  seems 
to  me  that  it  would  give  you,  the  common  carrier,  more  protection 
than  the  Senate  bill,  S.  752. 

Mr.  Pinkney.  It  would  have,  and  we  supported  that  approach  to 
this  problem  initially,  as  did  the  railroads  and  other  carrier  interests. 
It  became  perfectly  obvious  that  we  had  run  into  solid  opposition 
from  the  farm  community  and  the  Department  of  Agriculture.  So  we 
tried  to  work  out  something  that  could  at  least  give  us  some  relief 
in  the  current  situation.  We  believe  this  will  be,  as  Mrs.  Brown  said,  a 
step  in  the  right  direction — a  long  step  in  the  right  direction. 

Mr.  Watson.  Compromise,  and  let  everybody  live. 

Mr.  Pinkney.  Yes,  sir.  It  also  has  the  effect  of  permitting  the 
Interstate  Commerce  Commission  for  the  first  time  to  obtain  knowl¬ 
edge  as  to  who  is  performing  this  nonmember  transportation,  because 
this  bill  does  not  apply  until  such  time  as  one  of  these  farm  co-ops 
has  notified  the  Commission  that  it  intends  to  haul  general  freight. 
And  then  routinely  the  Commission  may  examine  its  books.  That  is 
also  provided  in  the  bill. 

Mr.  Watson.  Thank  you. 

Mr.  Friedel.  Thank  you  very  much,  Mr.  Pinkney. 

Mr.  Pinkney.  Thank  you,  gentlemen. 

Mr.  Friedel.  Our  next  witness  is  Mr.  Harry  Breithaupt,  general 
solicitor  for  the  Association  of  American  Railroads. 

STATEMENT  OF  HARRY  BREITHAUPT,  GENERAL  SOLICITOR, 
ASSOCIATION  OF  AMERICAN  RAILROADS 

Mr.  Breithaupt.  Mr.  Chairman  and  members  of  the  subcommittee, 
mindful  of  the  chairman’s  admonition  as  to  brevity,  I  will  present 
my  statement  for  the  record. 

I  will  say  for  the  purpose  of  the  oral  record  that  the  railroads  join 
with  the  Interstate  Commerce  Commission  and  the  Department  of 
Agriculture  and  the  regulated  motor  earners  in  endorsing  and  sup¬ 
porting  S.  752  in  the  form  in  which  it  was  passed  by  the  Senate,  and 
urge  your  favorable  consideration  of  that  measure. 

(Mr.  Breithaupt’s  prepared  statement  follows:) 

Statement  of  Harry  J.  Breithatjpt,  Jr.,  General  Solicitor,  Association  of 

American  Raii, roads 

My  name  is  Harry  J.  Breithaupt,  Jr.  I  am  General  Solicitor  of  the  Association 
of  American  Railroads,  with  headquarters  at  the  offices  of  the  Association  in 
Washington.  I  appear  in  behalf  of  the  member  lines  of  the  Association  of  Ameri¬ 
can  Railroads,  by  authority  of  its  Board  of  Directors,  in  support  of  S.  752  as 
passed  by  the  Senate  on  June  4,  1968. 

Section  203(b)  (5)  of  the  Act  (which  this  bill  would  amend)  exempts  from 
economic  regulation  by  the  Interstate  Commerce  Commission — motor  vehicles 
controlled  and  operated  by  a  cooperative  association  as  defined  in  the  Agri- 
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cultural  Marketing  Act,  approved  June  15,  1929,  as  amended,  or  by  a  federation 
of  such  cooperative  associations,  if  such  federation  possesses  no  greater  power 
or  purposes  than  cooperative  associations  so  defined.  .  . 

Such  motor  vehicles  are  thus  exempt  by  that  section  from  all  of  the  provisions 
of  part  II  of  the  Interstate  Commerce  Act  (the  so-called  Motor  Carrier  Act) 
except  those  provisions  relative  to  qualifications  and  maximum  hours  of  service 
of  employees  and  safety  of  operation  or  standards  of  equipment. 

For  a  number  of  years  the  Interstate  Commerce  Commission  has  expressed 
concern  about  abuses  and  other  evils  growing  out  of  this  escape  provision  of  the 
Act.  Others,  too,  have  been  concerned.  The  Commission’s  principal  concern  m 
this  regard  in  past  years  and  the  principal  concern  of  others  as  well  up  until 
late  1965  and  early  1966  was  abuse — sometimes  flagrant — of  the  statutory  exemp¬ 
tion  occurring  through  subterfuge  and  deceit  practiced  by  persons  who  in  order 
to  escape  economic  regulation  of  general  for-hire  transportation  services  per¬ 
formed  by  them  operated  unlawfully  under  the  guise  of  agricultural  cooperative 

associations.  . 

During  the  course  of  hearings  conducted  by  a  Subcommittee  of  the  Senate 
Commerce  Committee  in  July  of  1966,  several  witnesses  showed  by  actual  ex¬ 
amples  and  case  histories  just  how  bogus  or  phony  or  fake  agricultural  coop¬ 
erative  associations  have  been  used  as  cover  for  illict  transportation  activities. 
The  record  of  those  hearings,  which  were  directed  to  S.  1729  (  89th  Congress), 
contains  a  great  deal  of  well-documented  material  on  that  subject.  There  is  no 
need  to  repeat  it  here. 

In  any  event,  the  principal  problem  in  connection  with  the  agricultural  coop-  ( 
eratives  exemption  is  no  longer  that  the  eremption  is  being  abused  by  means  of 
spurious  cooperatives.  I  do  not  mean  to  say  that  the  exemption  is  no  longer 
used  as  a  guise  for  the  performance  of  unlawful  transportation.  That  trouble¬ 
some  problem  has  not  gone  away.  Comparatively  recent  developments,  however, 
have  produced  a  problem  that  is  more  serious  than  that  to  which  the  earlier  bill 
was  directed. 

I  refer  to  the  decision  of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  in  Northivcst  Argicultural  Cooperative  Association,  Inc.  v.  Interstate, 
Commerce  Commission,  350  F.  2d  252  (1965),  and  to  the  Supreme  Court’s  denial 
of  certiorari  in  that  case  on  January  24, 1966. 

The  Northwest  case  involved  a  non-profit  corporation  formed  under  the  Idaho 
Cooperative  Marketing  Association  Act  for  the  purpose  of  enabling  its  members 
collectively  and  economically  to  transport  their  agricultural  products  to  markets. 
Northwest  was,  and  presumably  still  is,  engaged  solely  in  transportation  activi¬ 
ties  with  a  fleet  of  long  haul  trucks.  On  return  trips  from  market  areas,  North¬ 
west  transported  farm  supplies  back  to  members  of  the  cooperative.  The  volume 
of  these  farm  supplies  did  not  equal  the  volume  of  farm  products  shipped  on 
the  outbound  trips,  however,  and  consequently  Northwest  had  available 
empty  backhaul  space  in  its  trucks.  In  order  to  utilize  this  space  Northwest 
baclchauled  non-farm-related  commodities  for  non-members  of  the  association 
for  compensation. 

For  example,  Northwest  transported  for  non-members  furnaces,  air  condi¬ 
tioners,  and  water  heaters  from  California  to  Idaho;  machinery  from  Minnesota 
to  Idaho;  hardware  from  New  Jersey  to  Oregon;  wire  springs  from  Illinois  to 
Oregon;  yarn  from  Oregon  to  Idaho;  door  hanger  parts  from  New  York  to1 
Oregon,  and  roofing  materials  from  California  to  Idaho.  During  a  four-month 
period  in  1963-1964  Northwest  received  approximately  $230,375  for  transporta¬ 
tion  services,  of  which  some  $41,000,  or  about  16  percent,  was  derived  from  the 
transportation  for  non-members  of  non-farm  commodities. 

The  Interstate  Commerce  Commission  brought  suit  in  1964  in  the  United 
States  District  Court  for  the  District  of  Oregon  to  enjoin  Northwest  from  this 
hauling  of  general  commodities  for-hire  throughout  the  country,  for  non-member 
merchants  and  manufacturers,  without  a  certificate  of  public  convenience  and 
necessity. 

The  Commission  contended  that  transportation  activities  of  agricultural  co¬ 
operative  associations  are  not  completely  exempt  from  economic  regulation  under 
section  203(b)  (5)  of  the  Interstate  Commerce  Act.  It  pointed  out  that  an  agricul¬ 
tural  cooperative  is  defined  in  the  Agricultural  Marketing  Act  as  one  dealing  in 
“farm  products  .  .  .  farm  supplies  and/or  farm  business  services.”  It  conceded 
that  transportation  services  performed  for  members  of  a  cooperative  that  are  “di¬ 
rectly  or  functionally  related”  to  their  agricultural  activities  are  exempt  from 
economic  regulation.  It  argued,  however,  that  for-hire  transportation  of  non- 
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exempt  commodities  for  11011-members  of  on  association  is  not  exempt,  und  tbus 
that  Northwest’s  transportation  of  such  commodities  without  a  certificate  of 
public  convenience  and  necessity  violated  the  Act. 

Northwest  defended  on  the  ground  that  all  of  its  transportation  activity  was 
exempt  from  regulation  under  section  203(b)  (5).  It  pointed  out  that  its  for-hire 
transportation  of  non-exempt  commodities  for  nonmembers  produced  much  less 
revenue  than  it  received  from  transporting  products  for  its  members,  and  that 
the  income  from  these  outside  activities  inured  to  the  benefit  of  Northwest’s 
members  by  economizing  their  marketing  expenses. 

The  district  court  permanently  enjoined  Northwest  from  “transporting,  by 
motor  vehicle  in  interstate  commerce  on  public  highways  for  compensation,  prop¬ 
erty  other  than  that  which  is  exempt  from  economic  regulation  under  the  Inter¬ 
state  Commerce  Act,  unless  either  (1)  such  transportation  is  directly  beneficial 
or  functionally  related  to  the  farming  activities  of  defendant’s  members,  or  (2) 
there  is  in  force  and  in  effect,  with  respect  to  *  *  *  [Northwest]  a  certificate 
or  permit  or  other  authorization  issued  by  the  Interstate  Commerce  Commission 
authorizing  it  to  engage  in  such  operations.”  The  court  found  (234  F.  Supp. 
496,  498)  : 

*  *  *  The  difficulty  with  defendant’s  position  is  that  it  sanctions  for-hire 
transportation  in  open  competition  with  regulated  common  carriers  without 
subjecting  the  Association’s  [Northwest’s]  fleet  to  regulation.  Though  Con¬ 
gress  intended  to  exempt  agricultural  cooperatives  from  regulation  under 
the  Act  in  the  transportation  of  their  goods  to  market  and  their  necessary 
supplies  and  services  on  return,  I  do  not  read  the  statute  as  granting  these 
associations  an  exemption  to  enter  the  general  transportation  business.  Un¬ 
doubtedly,  the  Association’s  practice  affords  economies  to  its  members,  but 
these  are  economies  not  intended  to  be  conferred  by  the  Act. 

This  seems  to  us  to  have  been  a  sound  decision,  but  on  appeal  by  Northwest 
to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  the  district  court’s 
decision  was  reversed.  The  court  of  appeals  first  held  that,  since  the  agricultural 
cooperative  exemption  in  the  Interstate  Commerce  Act  applies  broadly  to  “motor 
vehicles  controlled  and  operated  by  a  cooperative  association  as  defined  in  the 
Agricultural  Marketing  Act,”  the  limitation  upon  Northwest’s  transportation  ac¬ 
tivities  urged  by  the  Commission  “must  be  found  in  the  definition  of  a  cooperative 
association  in  the  Agricultural  Marketing  Act.” 

The  court  then  held  that  “a  cooperative  does  not  lose  its  status  by  engaging  in 
activities  other  than  its  primary  statutory  activity  so  long  as  they  are  incidental 
and  necessary  to  its  effective  performance,”  and  that  “Northwest’s  transportation 
of  non-farm  products  and  supplies  was  incidental  and  necessary”  to  the  effective 
performance  of  Northwest’s  farm  service  within  that  test. 

The  Solicitor  General,  on  behalf  of  the  Interstate  Commerce  Commission, 
filed  a  petition  for  a  writ  of  certiorari ;  but  the  Supreme  Court  denied  review. 

Thus,  it  is  clear  that  the  problem  is  no  longer  merely  one  of  transportation 
performed  by  fictitious  or  spurious  agricultural  cooperative  associations,  but  is 
now  one  of  much  broader  scope  and  impact.  Under  the  court  of  appeals’  decision 
a  bona  fide  agricultural  cooperative  association  may  perform  transportation 
services  of  non-farm-related  commodities  for  non-members  of  the  association, 
and  do  so  for-hire  and  yet  wholly  exempt  from  economic  regulation  by  the 
Interstate  Commerce  Commission.  The  only  limitation  appears  to  be  that  a 
cooperative’s  non-farm  related  business  must  not  too  closely  approach  fifty 
percent  of  the  cooperative’s  total  business.  The  court  said  (350  F.  2d  252,  256)  : 

A  cooperative  will  retain  its  exemption  only  so  long  as  it  remains  in 
essential  character  a  “cooperative  association ”  described  in  the  statutory 
definition.  Thus  the  activities  in  which  it  engages  must  be  such  that  the 
cooperative  can  be  fairly  described  as  a  farmer  organization  primarily 
engaged  in  marketing  farm  products  for  farmers,  or  purchasing,  testing,  or 
furnishing  farm  supplies  or  farm  services  for  farmers ;  and  operating  for 
the  benefit  of  the  members  of  the  cooperative  in  their  capacity  as  producers 
of  farm  products  or  purchasers  of  farm  supplies  or  farm  business  services. 
A  cooperative  would  not  be  of  the  character  contemplated  by  the  statute 
if  its  non-farm  related  business  exceeded  that  which  was  necessary  and 
incidental  to  its  farm-related  business,  and  in  no  conceivable  circumstances 
could  non-farm  related  business  approach  fifty  per  cent  of  the  total  and 
remain  incidental  and  necessary  to  that  which  was  farm-related.  [Italics 
supplied.  ] 
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This  decision,  with  the  situation  it  has  created,  poses  a  very  serious  problem 
for  the  regulated  carriers.  It  is  fraught  with  much  more  difficulty  and  potential 
harm  for  them  than  the  older  problem  of  spurious  co-ops.  Wholesale  diversion 
of  traffic  from  the  regulated  common  carriers  (both  truck  and  rail)  is  likely, 
indeed  certain,  to  occur.  The  potential  is  there,  and  the  raiding  has  already 
started.  It  is  not  easy  to  point  to  specific  examples  of  diversion.  The  nature  of 
exempt  transportation  and  the  circumstances  under  which  exempt  transporta¬ 
tion  is  performed  are  such  that  there  is  an  air  of  secrecy  about  it.  Agricultural 
cooperatives,  like  other  exempt  haulers,  are  free  of  those  provisions  of  the 
Interstate  Commerce  Act  requiring  the  publication  of  rates,  the  filing  of  re¬ 
ports,  etc. 

About  the  only  information  available  to  us  as  to  the  nature  of  the  non¬ 
member  transportation  these  cooperatives  are  performing,  or  undertaking  to 
perform,  comes  to  us  from  rate  quotations  tliey  are  making  in  connection  with 
Department  of  Defense  traffic.  There  we  can  see  the  bids  they  submit,  and  we 
can  learn  the  extent  to  which  they  are  undercutting  rail  and  regulated  motor 
carrier  rates.  Even  in  the  case  of  this  military  traffic  transported  by  coopera¬ 
tives,  however,  the  information  available  to  us  is  fragmentary  and  incomplete; 
and  the  military  traffic  is  a  very  small  part  of  the  overall  picture. 

The  broad-scale  exemption  from  economic  regulation  now  available  to  agri¬ 
cultural  cooperative  associations  in  the  transportation  of  non-farm-related  com¬ 
modities  for  non-members  gives  them  a  tremendous  advantage  in  competition 
with  the  closely  regulated  rail  and  motor  carriers  for  such  traffic.  The  coopera¬ 
tives’  transportation  charges  are  not  subject  to  control  by  the  Interstate  Com¬ 
merce  Commission,  and  they  are  free  to  go  as  low  as  they  please  in  their 
efforts  to  attract  traffic  for  what  would  otherwise  be  empty  backhauls.  Indeed 
there  is  nothing  in  the  Court’s  decision  that  limits  the  exemption  to  backhauls. 

As  the  Solicitor  General  of  the  United  States  said  in  his  petition  to  the 
Supreme  Court  for  a  writ  of  certiorari  (Interstate  Commerce  Commission  v. 
Northwest  Agricultural  Cooperative  Association ,  Inc.,  No.  SOT,  October  Term 
1965)  : 

The  decision  below  now  holds  out  the  clear  prospect  that  cooperatives 
will,  in  the  future,  be  able  to  obtain  substantial  backhaul  tonnage  by  divert¬ 
ing  traffic  in  non-farm  related  commodities  from  regulated  motor  and  rail 
carriers.  Such  cooperatives  may  charge  unregulated  rates  for  the  purpose 
of  deriving  some  contribution  to  the  cost  of  round  trip  movements.  Such 
rates  will  be  as  low  as  necessary  to  divert  traffic  from  the  regulated 
carriers  which  rely  exclusively  upon  transportation  revenues  for  their  live¬ 
lihood.  The  record  in  this  case  illustrates  the  range  of  commodities  which 
is  subject  to  such  diversion. 

Finally,  while  the  present  case  on  its  facts  involves  only  the  backhauling 
of  non-farm-related  commodities,  the  principle  announced  by  the  court  of 
appeals  might  also  be  applied  to  other  transportation  of  such  commodities 
deemed  “necessary  and  incidental’’  to  the  cooperatives’  farm-related  activ¬ 
ities.  As  one  example,  a  cooperative  association  which  has  trucks  wholly 
idle  at  certain  seasons  of  the  year  might,  on  the  basis  of  this  decision, 
employ  them  during  those  periods  in  for-hire  transportation  of  the  products 
of  a  nearby  manufacturing  plant. 

Nor  should  it.  be  overlooked  that  the  sweeping  exemption  now  available  to 
bona  fide  agricultural  cooperative  associations  is  almost  certain  to  encourage  and 
spur  the  formation  and  use  of  spurious  agricultural  cooperaives  as  a  means  of 
evading  ICC  regulation.  Illicit  transportation  of  this  kind  will  surely  increase. 
There  is  now  a  much  greater  incentive,  or  temptation,  than  heretofore  for  artifice, 
sham  and  deception. 

As  the  law  now  stands,  then,  agricultural  cooperatives  may  transport  any¬ 
thing  for  anybody,  anywhere,  at  any  rate — entirely  free  of  any  economic  regu¬ 
lation  whatsoever — .subject  only  to  the  nebulous  condition  that  its  transportation 
activities  with  respect  to  non-farm  products  and  supplies  be  “incidental  and 
necessary”  to  its  primary  statutory  activity. 

The  railroads,  on  the  other  hand,  are  required  to  establish  rates  that  meet 
statutory  standards  of  justness  and  reasonableness;  to  file  and  publish  them  for 
•all  the  world  (including  the  gricultural  cooperatives)  to  see:  to  adhere  strictly 
to  those  rates;  to  forgo  any  changes  in  them  (absent  special  circumstances) 
except  upon  thirty  days’  notice;  to  observe  the  prohibition  and  requirements  of 
the  long-  and  short-haul  clause,  and  the  aggregate  of  intermediates  clause,  in  sec¬ 
tion  4  of  the  Interstate  Commerce  Act;  and  to  avoid  unjust  or  undue  discrimi¬ 
nation,  preference  or  prejudice. 
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The  regulated  motor  carriers  are,  speaking  generally,  subject  to  these  same 
or  similar  regulatory  restraints. 

Agricultural  cooperatives  are  subject  to  none  of  these  restraints  and  are  privi¬ 
leged  to  make  whatever  rates  they  choose  to  make,  at  any  time,  without  notice 
to  anyone  and  without  publication,  on  whatever  basis  they  regard  as  necessary  to 
obtain  the  traffic. 

Furthermore,  agricultural  cooperatives  are  wholly  free  of  the  legal  obligation 
that  common  carriers  have  to  serve  the  general  public  over  authorized  routes, 
between  named  origin  and  destination  points,  without  selectivity.  The  railroads, 
for  example,  must  (within  recognized  limitations)  transport  anything  for  any¬ 
body,  anywhere. 

The  farm  cooperatives  are  under  no  obligation  at  all  to  serve  the  general  pub¬ 
lic.  They  are  free  to  “pick  and  choose”  traffic  as  they  please,  soliciting  the  most 
desirable  and  most  lucrative  traffic  and  rejecting  that  which  they  do  not  care 
to  transport. 

You  can  see  the  intolerable  competitve  situation  in  which  the  railroads  and 
the  regulated  motor  carriers  find  themselves.  You  can  see  that  exemption  re¬ 
sults  in  no  measurable  benefit  to  the  general  public ;  that  it  does  nothing  to  im¬ 
prove  or  strengthen  our  national  transportation  system. 

For  all  thes  reasons,  we  are  Willing  at  this  time  to  endorse  and  support  S.  752 
in  the  form  in  which  it  was  passed  by  the  Senate.  It  is  not  as  strong  a  bill  as  we 
had  hoped  the  Congress  would  enact  but  it  is,  on  the  whole,  constructive  legisla¬ 
tion  ;  and,  on  balance  and  everything  considered,  appears  to  reflect  a  reason¬ 
able  compromise  of  conflicting  interests. 

Mr.  Friedel.  Thank  you. 

Mr.  Pickle. 

Mr.  Pickle.  No  questions. 

Mr.  Friedel.  Mr.  Devine. 

Mr.  Devine.  No  questions. 

Mr.  Friedel.  Air.  Watson. 

Mr.  W  atson.  Air.  Chairman,  I  might  comment  we  have  had  such 
a  happy  marriage  going  along  I  move  that  we  report  this  bill  out 
before  somebody  starts  rocking  the  boat  here. 

I  appreciate  the  gentleman’s  statement. 

Air.  Friedel.  Air.  Springer. 

Air.  Springer.  No  questions. 

Mr.  Friedel.  Thank  you,  Mr.  Breithaupt. 

Air.  Breitiialupt.  Thank  you,  sir. 

Air.  AVatson.  Our  next  witness  is  Air.  Harold  Hammond. 

STATEMENT  OF  HAROLD  HAMMOND,  PRESIDENT,  TRANSPORTA¬ 
TION  ASSOCIATION  OF  AMERICA;  ACCOMPANIED  BY  FRANK  A. 

SMITH,  VICE  PRESIDENT  OF  RESEARCH 

Air.  Hammond.  Air.  Chairman,  my  name  is  Harold  Hammond,  I 
am  president  of  the  Transportation  Association  of  America.  I  have 
with  me  Frank  A.  Smith,  our  idee  president  of  research. 

In  summary,  the  Transportation  Association  of  America  strongly 
supports  passage  of  S.  752  as  passed  by  the  Senate. 

I  think  the  primary  group  in  TAA  that  you  would  be  interested  in 
that  was  back  of  this  legislation  was  one  composed  of  the  users  of 
transportation.  AVe  have  a  special  group  of  over  100  representatives 
of  all  types  of  users  that  buy  transportation  from  the  regulated 
carriers.  This  group  was  much  in  favor  of  S.  752  as  passed  by  the  Sen¬ 
ate.  They  supported  it. 

You  will  find  in  my  statement  before  you,  on  pages  4  to  6,  some 
examples  of  what  we  do  not  like  to  see  happen  and  as  Air.  Pinkney 
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pointed  out,  some  of  the  things  that  the  undesirable  co-ops  are  doing 
today  in  looking  for  business  and  taking  it  away  from  the  regulated 
carriers.  We  have  been  working  on  this  for  over  20  months. 

We  are  happy  to  see  a  compromise  worked  out  here  which  is  now 
agreed  to  by  all  the  regulated  carriers  and  by  the  regulatory  agency 
and  by  some  of  the  departments  and  the  Government. 

In  summary,  I  think  that  the  proposed  legislation  would  be  most 
helpful  to  the  regulated  carriers.  Certainly,  it  would  be  helpful  to 
the  Interstate  Commerce  Commission  and  it  will  be  good  for  the 
bona  fide  co-ops. 

For  these  reasons,  the  Transportation  Association  of  America 
urges  consideration  of  S.  752  at  the  earliest  possible  date. 

(Mr.  Hammond’s  prepared  statement  follows :) 

Statement  of  Harold  F.  Hammond,  President,  Transportation  Association 

of  America 

My  name  is  Harold  F.  Hammond.  I  am  President  of  the  Transportation  Asso¬ 
ciation  of  America,  with  headquarters  in  Washington,  D.G.  I  am  appearing  before 
your  Subcommittee  today  on  behalf  of  the  Board  of  Directors  of  TAA,  of  which 
I  am  a  member,  in  support  of  S.  752.  as  passed  by  the  Senate.  This  bill  in  brief, 
would  clarify  the  nature  and  scope  of  traffic  that  can  be  hauled  by  agricultural 
cooperatives  exempt  from  economic  regulation  by  the  Interstate  Commerce 
Commission. 

For  the  record,  TAA  is  a  national  transportation  policy  organization  composed 
of  transport  users  of  all  kinds,  investors  and  carriers  of  all  modes  who  work  to¬ 
gether  to  help  develop  sound  national  policies  that  will  assure  the  strongest  pos¬ 
sible  transport  system  under  private  enterprise  principles.  Policy  positions  are 
adopted  by  a  115-member  TAA  Board,  but  only  after  receiving  recommendations 
from  its  eight  permanent  advisory  Panels,  on  which  serve  about  350  top  execu¬ 
tives  from  the  following  respective  transport  interests:  Users,  Investors,  and  Air, 
Freight  Forwarder,  Highway,  Pipe  Line,  Railroad,  and  Water  Carriers. 

TAA  INTEREST  IN  CO-OP  EXEMPTION 

TAA’s  interest  in  this  legislation  is  directly  related  to  its  long-known  interest 
in  the  so-called  illegal  for-hire  trucking  problem.  The  Association  has  long  been 
on  record  as  opposing  the  entry  of  unlawful  carriers  into  the  general  for-hire 
transport  field.  As  your  Subcommittee  will  recall,  TAA  was  a  strong  supporter 
of  legislation  considered  over  a  period  of  years  designed  to  strengthen  both 
federal  and  state  enforcement  powers  in  this  problem  area.  Congress  passed 
such  legislation  in  1965,  now  known  as  Public  Law  89-170. 

Along  these  same  lines,  TAA’s  objective  in  this  current  legislative  effort  is  to 
prevent  illegal  for-hire  motor  carriers  from  engaging  in  general  for-hire 
transportation  under  the  guise  of  being  an  exempt  farmer  cooperative.  Since  at 
present  there  is  no  requirement  that  an  organization  claiming  to  be  an  agri¬ 
cultural  cooperative  must  prove  that  it  is  bona  fide  prior  to  operating  under 
Section  203(b)(5)  of  the  Interstate  Commerce  Act,  the  door  is  wide  open  for 
illegal  motor  carriers  to  use  this  as  a  guise  to  engage  in  for-hire  transportation 
beyond  the  regulatory  control  of  the  ICC. 

The  ICC  claims  that  the  illegal  use  of  this  exemption  has  resulted  in  the 
diversion  of  substantial  amounts  of  important  traffic  from  regulated  motor  and 
rail  carriers  by  various  groups  and  organizations  posing  as  farmer  cooperatives. 
It  says  that  it  is  “unable  to  cope  with  this  situation  effectively  because  of  the 
necessity  of  overcoming  in  each  case  a  presumption  of  eligibility.” 

ENFORCEMENT  IS  DIFFICULT 

To  prove  ineligibility  under  present  statutes  is  not  an  easy  task,  since  it  takes 
considerable  time  to  gather  evidence  against  such  operators.  Even  then,  the  issu¬ 
ance  of  a  cease  and  desist  order  by  the  Commission  carries  with  it  no  financial 
penalties,  which  would  be  applied  only  if  such  an  order  is  not  complied  with  and 
the  Commission  takes  formal  court  action  to  enforce  it.  This  is  obviously  a 
time-consuming  procedure,  which  is  complicated  further  by  the  practice  of  some 
pseudo  farmer  cooperatives  of  changing  their  names,  location,  or  form  of  organiza- 
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tion  sufficiently  to  force  an  entirely  new  investigation  and  issuance  of  a  cease 
3.11(1  desist  order 

The  question  can  be  raised  whether  passage  of  P.L.  89-170  has  made  it  easier 
to  take  enforcement  action  against  illegal  farmer  cooperatives.  While  it  is  true 
that  such  cooperatives  are  subject  to  the  provisions  of  this  recently  passed  public 
law,  the  fact  remains  that  the  burden  of  proving  their  ineligibility  to  use  the 
co-op  exemption  still  rests  with  the  IOC  or  any  plaintiff  in  a  court  suit.  Since 
farmer  cooperatives  can  now  lawfully  engage,  within  certain  broad  limits,  in  the 
for-hire  transport  of  general  commodities  for  nonmembers,  the  problem  of 
identifying  the  illegal  ones  is  very  difficult.  As  a  result,  the  effectiveness  of  P.L. 
89-170  in  this  area  of  enforcement  is  definitely  restricted  at  this  time. 

EFFECT  OF  NORTHWEST  CO-OP  CASE 

A  much  more  serious  complication  has  arisen  as  a  result  of  the  Supreme  Court’s 
action  last  year  which,  in  effect,  upheld  an  appellate  court’s  ruling  in  the  North¬ 
west  Agricultural  Cooperative  Association  Case  [350  F.  2d  252  (9th  Circuit,  1965) 
certiorari  denied  (1966)]  that  the  farmer  cooperative  exemption  should  be  inter¬ 
preted  broadly  to  permit  the  backhaul  of  general  commodities  for  nonmembers 
so  long  as  revenues  therefrom  do  not  exceed  its  cooperative  function  revenues  and 
are  incidental  and  necessary  to  the  cooperative’s  primary  legal  activity. 

The  effect  of  this  court  decision  is  to  permit  farmer  cooperatives  lawfully  to 
engage  in  extensive  for-hire  transportation  for  nonmembers.  Since  there  are  ap¬ 
proximately  8,600  farmer  cooperatives  in  the  United  States,  the  potential  competi¬ 
tion  to  regulated  carriers  is  sizeable.  Furthermore,  since  many  of  these  coopera¬ 
tives  are  multi-million-dollar  organizations,  their  potential  for  engaging  in  general 
for-hire  transportation  beyond  ICC  economic  regulation  is  equivalent  to  the 
scope  of  operations  of  many  of  the  larger  regulated  motor  carriers. 

The  combined  adverse  effect  of  these  two  factors — the  difficulty  of  determining 
a  co-op’s  eligibility  and  the  liberal  interpretation  of  the  exemption  by  the  courts — 
clearly  shows  the  need  for  remedial  legislative  action  as  soon  as  possible. 

SPECIFIC  EXAMPLES  OF  CO-OP  TRAFFIC  SOLICITATION 

We  believe  immediate  legislative  action  is  needed  to  prevent  a  rapid  rise 
in  traffic  solicitation  activity  on  the  part  of  farmer  cooperatives,  or  organiza¬ 
tions  posing  as  such,  in  the  general  freight  field.  As  an  illustration  of  this,  we 
can  cite  a  number  of  specific  examples  furnished  us  by  various  shipper  members 
of  TAA.  Excerpts  from  letters  sent  to  us  by  traffic  executives  of  some  of  the 
nation’s  leading  corporations  include  the  following : 

1—  “A  few  months  ago,  a  representative  of  an  Illinois  farm  co-op  phoned 
me.  The  purpose  of  the  telephone  call  was  to  offer  the  transportation  of  his 
co-op  in  hauling  our  shipments  ( hardware  manufacturer)  from  Louisville  to 
to  any  point  in  the  state  of  Illinois.  He  indicated  that  the  rates  could  be 
negotiated.”  (Underline  words  added.) 

2 —  “There  is  enclosed  a  copy  of  letter  received  from  one  of  the  farmer 
cooperatives.”  (Copied  in  part  from  letter  from  the  Milk  Producers  Market¬ 
ing  Co.,  Kansas  City,  Kansas,  to  a  major  glass  manufacturer.) 

‘I  want  to  thank  you  for  the  time  you  gave  me  during  our  phone  con¬ 
versation  of  two  weeks  ago,  regarding  transportation.  This  is  a  con¬ 
firmation  of  the  following  rates  I  quoted  you,  based  on  a  40.000  minimum, 
to  California  points.  Pittsburgh  Area,  3.50  cwt. ;  Akron,  Ohio,  3.00  cwt. ; 
St.  Louis,  2.50  cwt. ;  and  Chicago,  2.75  cwt.  It  is  our  sincere  desire  to 
further  acquaint  you  with  our  ability  to  be  of  service  to  you,  and  if 
given  the  chance  I  am  sure  we  can  cement  a  very  pleasant  relationship. 
Won’t  you  at  your  earliest  convenience  let  us  hear  from  you?’ 

3 —  “Recently,  we  received  an  order  which  called  for  the  material  to  be 
shipped  via  the  XYZ  Dairy  Co.,  which  included  notation  ‘Customer  Pickup.’ 
The  order  indicated  that  the  material  was  sold  to  one  of  our  major  customers 
in  XYZ.  In  checking  into  this  transaction,  it  developed  that  XYZ  Dairy  was 
to  pick  up  the  shipment  in  their  truck  and  make  delivery  to  two  customers  in 
XYZ.  Once  we  developed  this  fact,  we  immediately  ran  a  check  on  the  XYZ 
Dairy  Co.  to  determine  if  it  was  a  bona  fide  co-op.  We  found  that  this  com¬ 
pany  was  not  a  farmer  co-op  and,  therefore,  we  made  other  arrangements 
to  make  shipment.”  (Names  indicated  by  XYZ  at  request  of  shipper,  whose 
company  is  in  the  chemical  business.) 
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4 _ “Our  field  people  report  that  occasionally  our  distributors  or  jobbers 

(an  oil  company)  in  the  farm  belt  area  of  Iowa,  Kansas,  Nebraska,  etc.  in¬ 
sist  on  our  using  a  co-op  trucker,  even  though  we  pay  the  freight,  and  charges 
are  assessed  at  the  common  carrier  level— with  no  expense  saving  whatso¬ 
ever  to  us.  At  first  we  attempted  to  resist  using  these  truckers,  but  for 
reasons  with  which  we  do  not  entirely  agree,  our  Marketing  people  pre¬ 
vailed  upon  us  to  comply  when  such  requests  are  made.”  (Underlined  word¬ 
ing  added.)  _  ,  ,  .,  . 

From  these  examples  you  can  see  that  farm  cooperatives  are  not  hesitant 
about  soliciting  trafiQe  that  obviously  is  in  no  way  related  to  farm  business.  The 
above  examples,  to  illustrate  this  point,  cover  hardware,  glass,  chemicals,  and 
petroleum  products.  Some  farmer  cooperatives  use  the  Northwest  Case  as  the 
basis  for  open  solicitation  of  traffic  managers  to  haul  freight  of  any  kind  on  a 
negotiated  rate  basis  beyond  any  regulatory  jurisdiction  of  the  ICC.  Two  specific 
examples  of  this  type  of  solicitation  are  cited  below  and  on  the  following  page. 

The  first  example  of  an  open  solicitation  for  general  freight  by  a  farmer  co¬ 
operative  is  the  following  ad  that  appeared  in  the  “Wall  Street  Journel”  a  short 
time  ago.  The  other  example  is  the  solicitation  form  letter  shown  on  the  next 
page. 

TRAN  SPORT  ATION  DIRECTORS 


We  are  an  Agricultural  Co-op  fully  qualified  under  the  recent  Northwest 
decision  to  haul  your  product  as  back-hauls  incident  to  our  business  of  hauling 
perishable  commodities  into  the  north.  If  you  have  loads  from  the  north  into 
the  southwest,  we  may  be  able  to  work  together  advantageously.  For  further  in¬ 
formation  call,  or  write :  National  Growers’  Marketing  Association,  Route  #5, 
Farmers  Market,  Greenville,  South  Carolina,  Telephone  239-7609,  George  Dumit, 
General  Manager,  Kenneth  Moody,  Dispatcher. 

One  disturbing  feature  about  both  the  form  letter  and  ad  cited  above  is  the 
reference  therein  to  the  Northwest  Case  decision.  In  both  instances,  this  deci¬ 
sion  is  used  as  the  legal  basis  for  the  solicitation  of  freight  of  any  kind.  While 
brief  reference  is  made  to  the  incidental  and  necessary  test  and  back-haul  limi¬ 
tation  set  forth  by  the  court,  it  is  inconceivable  to  us  that  the  shipper  will  be  able 
to  know  whether  or  not  his  traffic  complies  with  these  standards.  While  the 
shipper  may  be  able  to  determine  whether  his  traffic  is  part  of  a  farmer  coopera¬ 
tive’s  back-haul,  he  would  know  little  else  without  checking  the  cooperative’s 
records.  The  shipper  likewise  will  find  it  very  difficult,  if  not  impossible,  to  check 
whether  the  farmer  cooperative  itself  is  bona  fide  and  to  determine  if  his  traffic 
falls  within  the  broad  50/50,  member/nonmember  test  governing  such  a  coopera¬ 
tive’s  overall  business. 

The  danger  is  that  as  more  shippers  decide  to  use  farmer  cooperatives  to 
benefit  from  low,  negotiated  rates,  their  competitors  will  soon  be  forced  to  do 
likewise. 


United  Agricultural  Transportation 


Attention:  Traffic  Manager. 


Association  of  America, 

Marketing  Co-Op. 

Lynwood ,  Calif. 


At  Last  a  Breakthrough  on  High  Freight  Rates  !  !  ! 


Dear  Sir:  “Supreme  Court  sanctions  co-op  backhauls”.  The  Ninth  Circuit 
Court  of  Appeals  in  the  Northwest  Co-op  v.  ICC  case.  The  decision  of  that  court 
was  that  co-ops  could  back-haul  regulated  goods  if  it  was  necessary  to  their 
operation.  This  means  that  if  a  co-op  has  a  rig  in  Chicago  and  it  can’t  get  an 
exempt  load  right  away,  it  can  pick  up  anything  and  return  home  rather  than 
return  empty.  .  .  .  And.  the  co-op  can  do  it  without  ICC  authority  of  any  kind. 
The  only  limitation  is  that  more  than  half  of  the  co-ops’  business  must  be  in 
farm-related  goods. 

The  above  is  now  the  law  of  the  United  States !  Co-ops  can  do  exactly  as  we 
have  stated.  The  Supreme  Court  turned  thumbs  down  on  the  ICC  and  the  Justice 
Department  who  had  wanted  the  Court  to  rule  in  their  favor.  AND.  the  SUPREME 
COURT  made  its  one  sentence  decision  in  a  record  three  days! 

We  are  allowed  to  haul  49%  of  our  total  freight  for  non-members  which  we 
need  to  get  our  trucks  back  from  the  east,  as  we  haul  from  the  West  Coast  to 
the  East  Coast  for  our  members.  Our  members  are  all  farmers  and  ranchers. 

We  have  ample  insurance  for  your  protection.  All  of  our  equipment  are  late 
model  trucks  and  our  Vans  are  40'  in  volume.  As  per  the  “Bill”  quoted  above 
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we  can  haul  any  type  of  freight  coming  back  from  the  East  Coast,  and  set  our 
tariffs. 

We  are  most  anxious  to  be  of  service  to  you.  I  have  personally  been  in  and 
also  associated  with,  the  freight  business  for  the  past  20  years,  both  in  produce 
and  dry  freight.  Please  feel  free  to  call  our  office  or  drop  us  a  line  for  any  kind 
of  additional  information  on  rates,  etc. 

Cordially  yours, 

Howard  Mecom, 
General  Manager. 

The  door  will  thus  get  wider  and  wider  for  entry  into  the  general  for-hire 
transport  field. 

Another  good  example  of  general  freight  solicitation  on  the  part  of  farmer 
cooperatives  is  the  successful  effort  by  several  of  them  to  obtain  military  traffic 
on  the  basis  of  undercutting  the  rates  of  regulated  carriers.  Despite  strong  objec¬ 
tions  by  TAA  and  railroad,  trucking,  and  freight  forwarder  groups,  the  Depart¬ 
ment  of  Defense  issued  a  directive,  effective  December  1,  1966,  authorizing  the 
use  of  exempt  farmer  cooperatives  when  they  could  perform  services  at  rates 
lower  than  those  of  regulated  carriers.  Thus,  another  step  was  taken  to  encour¬ 
age  farmer  cooperatives  to  actively  seek  nonfarm-related  traffic  from  non¬ 
members. 

TAA  EFFORTS  TO  RESOLVE  ISSUE 

During  hearings  before  Congress  in  July,  1966,  on  related  legislation,  it  was 
quite  apparent  that  the  directly  affected  interests  were  in  very  sharp  disagree¬ 
ment  over  what  statutory  changes  are  necessary  to  resolve  the  agricultural  co-op 
problem.  Since  that  time,  considerable  effort  has  been  exerted  within  the  TAA 
policy  formulating  structure  to  develop  policy  positions  on  this  issue  that  all 
groups  could  either  support  or  not  oppose.  These  discussions  included  representa¬ 
tives  of  farmer  cooperative  interests. 

These  efforts  helped  narrow  the  differences  considerably  and  resulted  in  agree¬ 
ment  on  a  number  of  proposed  statutory  changes  that,  in  substance,  are  incor¬ 
porated  in  S.  752,  as  passed  by  the  Senate.  As  pointed  out  in  the  Report  of  the 
Senate  Commerce  Committee,  all  major  groups  directly  affected  by  this  legis¬ 
lation — including  regulatory  agencies,  carrier  trade  associations,  and  farm  orga¬ 
nizations — have  expressed  their  acceptance  of  this  compromise  bill. 

We  cite  this  brief  background  information  to  stress  the  point  that  the  provi¬ 
sions  in  this  bill  before  your  Subcommittee  have  been  given  very  careful  study 
and  consideration  by  all  direct  interest. 

TAA  VIEWS  ON  S.  752 

Following  is  a  brief  summary  of  our  interpretation  of  the  key  changes  that 
S.  752  would  make  and  why  we  believe  they  are  desirable : 

Impose,  as  the  primary  limitation  on  a  co-op’s  hauling  of  nonfarm  traffic, 
a  test  that  it  he  incidental  and  necessary  to  the  co-op’s  motor  transport  of 
farm  traffic  for  its  members. 

This  is  the  basic  test  that  has  been  generally  applied  by  the  courts  to  motor 
transportation  performed  by  agricultural  cooperatives.  The  incorporation  of  this 
test  into  Section  203  (b)  (5)  of  the  Interstate  Commerce  Act.  through  specific 
legislative  language  should,  we  believe,  help  stress  to  the  courts  that  Congress 
intends  that  any  nonfarm  traffic  hauled  by  a  co-op  should  have  a  direct  relation¬ 
ship  to  the  co-op’s  motor  transport  of  farm  traffic  for  its  members.  If  such  a  rela¬ 
tionship  does  not  exist,  the  transportation  would  be  unlawful  regardless  of  its 
scope. 

This  limitation  is  important  because  it  should  prevent  outright  the  for-hire 
transport  by  questionable  co-ops  of  commodities  normally  moved  via  regulated 
carriage.  It  should  prevent  such  practices  as  back-to-back  hauls  of  nonfarm  traffic 
and  of  for-hire  hauls  of  commodities  to  points  well  beyond  the  normal  operations 
of  a  co-op. 

Apply  a  maximum  limitation  on  a  co-op’s  hauling  of  nonfarm  traffic  of 
15  percent  of  its  total  interstate  motor  transportation  service  in  any  fiscal 
year  on  a  tonnage  basis. 

This  limitation  would  supplement  the  basic  “incidental  and  necessary”  test. 
In  other  words,  it  represents  the  maximum  amount  of  nonfarm  traffic  that  a 
co-op  may  handle,  regardless  of  its  relationship  to  the  co-op’s  motor  transport  of 
farm  traffic  for  its  members. 
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We  believe  this  limitation  is  a  reasonable  one  and  in  line  with  current  practices 
of  the  Internal  Revenue  Service  in  determining  the  scope  of  nonmember  busi¬ 
ness  a  co-op  can  conduct  without  losing  its  tax-exempt  status.  It  should  give  bona 
tide  co-ops  ample  flexibility  to  augment  their  primary  motor  transport  service  for 
members,  yet  should  prevent  them  from  engaging  in  any  excessive  amount  of 
for-liire  transport  of  nonfarm  traffic  to  the  detriment  of  regulated  carriers. 

Require  co-ops  hauling  nonfarm  traffic  to  notify  the  ICC  of  their  intent  to 
do  so,  and  to  open  their  books  to  ICC  inspections. 

This  is  a  very  important  provision,  since  it  would  permit,  for  the  first  time, 
the  ICC  to  get  the  true  facts  about  the  scope  and  nature  of  nonfarm  traffic 
hauled  by  farmer  co-ops.  It  should  also  discourage  questionable  operators  from 
using  the  co-op  exemption  as  to  subterfuge  to  enter  the  general  for-liire  trans¬ 
port  field,  since  they  should  find  it  difficult  to  prove  their  eligibility.. 

Classify  U.S.  traffic  hauled  by  a  co-op  as  nonmember  traffic 
This  change  would  replace  the  present  blanket  exclusion  of  U.S.  traffic  from 
any  member  vs.  nonmember  limitations  on  a  co-op’s  business.  In  other  words, 
a  co-op  at  present  can  haul  traffic  for  the  Government  without  any  statutory 
limitation— and  do  it  free  of  regulation  even  though  in  direct  competition  with 
regulated  carriers.  While  court  action  is  pending  to  prevent  abuse  of  this  type  of 
exempt  co-op  transport,  passage  of  this  provision  of  S.  752  should  help  resolve 
this  particular  issue. 

We  believe  the  U.S.  Government  should  be  treated  like  any  other  shipper  when 
it  comes  to  purchasing  transportation  services.  It  should  not  be  able  to  use  the 
co-op  exemption  as  a  means  of  cutting  rates  of  publicly  regulated  carriers.  While 
passage  of  this  provision  may  not  stop  the  use  of  co-ops  by  Government  agencies 
for  hauling  military  traffic,  it  should  prevent  abuse  of  this  privilege  and  possibly 
stop  the  present  practice  of  the  DOD  in  openly  soliciting  their  services. 

CONCLUSION 

We  have  attempted  to  show  the  general  concern  throughout  the  transportation 
community  about  the  loopholes  in  the  present  agricultural  cooperative  exemption 
that  are  encouraging  ineligible  cooperatives  to  use  the  exemption  as  a  guise 
through  which  they  can  engage  in  general  for-hire  transportation.  We  have  also 
pointed  out  that  the  ruling  by  an  appellate  court  in  the  Northwest  Case,  allowed 
to  remain  in  effect  by  the  U.S.  Supreme  Court,  has  opened  the  door  even  wider 
by  encouraging  bona  fide  cooperatives  to  engage  in  general  for-hire  transport. 

While  the  actual  scope  of  such  for-hire  transport  operations  is  unknown  at  this 
time,  the  trend  is  clearly  upward.  The  longer  the  trend  continues  in  this  direc¬ 
tion,  the  greater  the  harm  to  regulated  public  carriers.  Therefore,  remedial  legis¬ 
lative  action  is  needed  as  soon  as  possible. 

Passage  of  S.  752  should  help  resolve  this  national  transportation  policy  prob¬ 
lem  area  before  it  becomes  too  serious.  It  should  clarify  Congressional  intent 
concerning  the  use  of  the  agricultural  cooperative  exemption  and  thus  make  it 
possible  for  the  ICC  to  take  more  effective  enforcement  action  against  persons 
who  misuse  it.  Carriers  should  benefit,  since  specific  limitations  would  be  placed 
on  the  scope  and  nature  of  traffic  hauled  by  co-ops,  thus  preventing  entry  into  the 
general  for-hire  transport  field.  Bona  fide  co-ops  should  benefit,  since  this  legisla¬ 
tion  should  help  eliminate  operators  that  use  the  co-op  exemption  as  a  subterfuge 
to  avoid  regulation,  as  well  as  eliminate  the  need  for  continued  legal  action 
because  of  differences  over  the  use  of  the  exemption  as  now  worded. 

For  these  reasons,  TAA  strongly  favors  passage  of  S.  752  in  its  present  form 
and  urges  favorable  action  on  it  by  your  Subcommittee  at  the  earliest  possible 
date. 

Mr.  Fmrnr.r.  I  want  to  thank  you  for  your  cooperation,  Mr.  Ham¬ 
mond. 

Are  there  any  questions,  Mr.  Pickle  ? 

Mr.  Pickle/ Mr.  Hammond,  when  the  Northwest  case  was  decided, 
did  you  find  that  some  of  your  members  were  doing  business  with 
these  cooperatives? 

Mr.  Hammond.  Yes,  some  of  them  were.  Of  course,  after  the  deci¬ 
sion.  there  were  many  more  that  were  approached  to  do  business  with 
the  co-ops.  Several  of  those  examples  are  set  forth  in  my  statement  here 
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where  you  will  find  there  was  open  advertising  and  solicitation  for 
business  from  users. 

^  Mr.  Pickle.  If  these  cooperatives  are  not  subject  to  the  Interstate 
Commerce  Commission  regulations,  they  would  not  be  subject  to  the 
establishment  of  a  public  rate,  then  the  ability  of  the  shipper  to  trans¬ 
port  his  goods  at  a  cheaper  cost  would  be  greatly  enhanced.  How  much 
would  they  save  on  their  rate  ? 

Mr.  Hammond.  Well,  it  can  be  negotiated.  This  would  be  no  set 
amount  because  they  don’t  have  to  adhere  to  the  regulation  by  the 
Interstate  Commerce  Commission.  In  that  case,  it  would  be  entirely 
up  to  the  shipper  and  to  the  co-op  to  set  a  rate  that  would  be  suitable. 

What  that  does  in  time,  of  course,  it  breaks  down  your  whole  regu¬ 
lated  transportation  system. 

Mr.  Pickle.  Then  your  position  is  that  it  would  be  a  temptation  for 
some  of  your  members  to  deal  with  these  kinds  of  agricultural  cooper¬ 
atives  ? 

Mr.  Hammond.  Surely. 

Mr.  Pickle.  In  the  best  interest  of  the  overall  well-regulated  trans¬ 
portation  industry,  it  is  best  to  place  limitation  on  the  hauling  of 
these  commodities  ? 

Mr.  Hammond.  That  is  correct. 

Mr.  Pickle.  Thank  you. 

Mr.  Friedel.  Mr.  Devine. 

Mr.  Devine.  No  questions. 

Mr.  Friedel.  Mr.  Watson. 

Mr.  Watson.  No  questions. 

Mr.  F riedel.  Thank  you  very  much. 

Mr.  Hammond.  Thank  you. 

Mr.  Friedel.  Our  next  witness  is  Mr.  James  Harmanson,  general 
counsel  of  the  National  Council  of  Farm  Cooperatives. 

STATEMENT  OF  I.  JAMES  HARMANSON,  GENERAL  COUNSEL, 
NATIONAL  COUNCIL  OF  FARM  COOPERATIVES 

Mr.  Harmanson.  Mr.  Chairman  and  members  of  the  subcommittee: 
My  name  is  L.  James  Harmanson,  Jr.,  general  counsel  of  the  National 
Council  of  Farmer  Cooperatives,  on  whose  behalf  this  statement  is 
presented. 

I  want  to  say  that  I  think  I  can  contribute  to  the  “happy  marriage” 
that  Congressman  Watson  just  referred  to  but  not  quite  as  briefly  as 
the  two  or  three  preceding  witnesses.  I  will  try  to  be  very  brief. 

I  do  feel  that  your  subcommittee  is  as  interested  in  what  this  bill 
contains  and  will  do  as  you  are  in  who  is  for  it  and  do  not  want  to 
base  your  decision  entirely  on  who  is  for  it  and  who  is  against  it,  and 
that  is  the  reason  that  I  shall  try  to  come  directly  to  the  point  in  which 
I  feel  your  subcommittee  is  interested. 

The  council,  is  a  nationwide  organization  of  farmers’  cooperative 
business  associations  engaged  in  the  primary  business  operations  of 
marketing  farm  products,  furnishing  farm  supplies  and  providing 
farm  business  services  for  their  farmer  members  and  other  farmer 
patrons. 

The  basis  for  qualification  for  membership  in  the  council  is  the 
same  as  the  basis  for  qualification  under  the  exemption  in  section 
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203(b)  (5) — see  appendix  I — of  the  Interstate  Commerce  Act;  namely, 
“cooperative  associations”  as  defined  in  the  Agricultuial  Marketing 
Act  of  1929,  as  amended — see  appendix  II — or  “Federations  of  such 

cooperative  associations.” 

Hence,  the  past  and  present  interest  of  the  council  m  preserving  the 
long-recognized  scope  of  this  exemption  and  definition  against  the 
efforts  to '"so  restrict  it  by  interpret  ation  or  legislation  as  to  render  it 
of  no  practical  value  to  cooperating  farmers  is  direct  and  clear. 

Four  hundred  and  eighty  pages  of  printed  record  cover  the  public 
hearings  for  5  days  in  1966  and  196 1  on  Is.  752,  the  companion  measuie 
to  IT. It.  6530,  and  its  predecessor  in  the  last  session  of  Congress, 
S.  1729,  before  the  Senate  Surface  Transportation  Subcommittee  of 
the  Senate  Commerce  Committee.  _  , 

I  shall  try  to  be  helpful  to  your  subcommittee  this  morning  by  deal¬ 
ing  directly  with  basic  points  on  which  we  believe  information  will  be 
hetpful  to  you  in  reaching  prompt  decision. 

We  shall  state  briefly  the  council’s  position,  summarize  the  pertinent 
background  to  this  legislation  and  outline  why  we  believe  prompt 
action  now  by  your  subcommittee  is  justified  and  will  truly  serve  the 
public  and  no  special  interests. 

Council  position 

The  council  opposed  in  the  Senate  and  is  still  opposed  to  S.  752,  the 
companion  bill  to  H.R.  6530,  as  originally  introduced  on  the  recom¬ 
mendation  of  the  Interstate  Commerce  Commission.  The  council  had 
a  major  part  in  cooperation  with  other  farm  organizations  and  the 
Department  of  Agriculture  in  suggesting  most  of  the  changes  in  S. 
752  which  were  approved  by  the  Senate  Commerce  Committee  and 
adopted  by  the  Senate. 

The  council,  therefore,  supports  S.  752  as  passed  by  the  Senate  on 
June  4,  1968,  and  recommends  favorable  action  on  that  version  by  your 
subcommittee  and  the  House  Interstate  and  Foreign  Commerce  Com¬ 
mittee  on  the  end  that  such  bill  might  be  enacted  into  law  before  ad- 
j  ournment  of  this  session  of  the  Congress. 

Mr.  Watson.  May  I  interrupt  the  gentleman  at  this  point? 

You  are  in  favor  of  S.  752  ? 

Mr.  Harmanson.  As  passed  by  the  Senate  on  June  4,  1968. 

Mr.  Watson.  Your  first  statement  there  says  “The  Council  opposed 
in  the  Senate  and  is  still  opposed  to  S.  752.”  .  . 

Mr.  Harmanson.  You  read  on  “as” — maybe  the  comma  is  m  the 
wrong  place,  but  “as  originally  introduced  on  the  recommendation  of 
the  Interstate  Commerce  Commission.” 

Mr.  Watson.  But  you  are  in  favor  of  it  as  passed  by  the  Senate  ?_ 
Mr.  Harmanson.  Yes.  The  council  opposed  in  the  Senate  and  is  still 
opposed  to  S.  752  as  originally  introduced.  But  we  are  in  favor  of  it 
as  it  passed  the  Senate. 

Mr.  Watson.  I  understand  now. 

Mr.  Harmanson.  To  continue  with  my  statement. 

Background 

When  the  Motor  Carrier  Act  was  passed  in  1935  and  became  Part  II 
of  the  Interstate  Commerce  Act,  there  were  two  exemptions  of  partic¬ 
ular  importance  to  farmer  cooperatives  and  agriculture  generally 
which  were  written  into  that  act. 
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One,  referred  to  as  the  “agricultural  commodities  exemption,”  now 
section  203(b)  (6)  of  the  act,  exempts  from  economic  regulation  by  the 
Commission  “motor  vehicles  used  in  carrying  property  consisting  of 
ordinary  livestock,  fish — including  shellfish — or  agricultural — includ¬ 
ing  horticultural — commodities — not  including  manufactured 
products  thereof.” 

The  other  exemption,  referred  to  as  the  “cooperative  association  mo¬ 
tor  vehicle”  exemption,  now  section  203(b)  (5)  of  the  act  and  the  sub¬ 
ject  of  the  bills  before  your  subcommittee  today,  exempts  from  eco¬ 
nomic  regulation  “motor  vehicles  controlled  and  operated  by  a  co¬ 
operative  association  as  defined  in  the  Agricultural  Marketing  Act, 
approved  June  15,  1929,  as  amended,  or  by  a  federation  of  such  co¬ 
operative  associations.” 

Just  two  requirements,  the  motor  vehicles  have  to  be  owned  and  con¬ 
trolled  by  the  cooperative  association  and  the  cooperative  association 
must  meet  the  requirements  of  the  Agricultural  Marketing  Act,  which 
is  the  same  definition  to  qualify  for  loans  from  the  banks  for  coopera¬ 
tives  under  the  farm  credit  system. 

The  Interstate  Commerce  Commission  in  1935  unsuccessfully  op¬ 
posed  the  inclusion  of  these  exemptions  in  the  Motor  Carrier  act  and 
through  the  years  has  sought  to  give  a  very  narrow  and  strict  inter¬ 
pretation  to  their  scope. 

It  should  be  made  clear  that  the  railroad  industry  and  the  regulated 
motor  carriers  all  through  the  years  have  been  very  vigorous  support¬ 
ers  of  that  position,  restrictive  interpretations  of  these  exemptions 
by  the  Intestate  Commerce  Commission. 

In  the  1940’s  and  1950’s,  there  was  much  costly  litigation  in  the 
courts  and  in  administrative  proceedings  before  the  Commission  as 
to  when  an  agricultural  commodity  loses  its  character  as  such  and  be¬ 
comes  a  manufactured  product. 

Three  glaring  examples.  The  Commission  took  the  position  that  nuts 
in  the  shell  were  an  agricultural  commodity  but  after  you  shell  them, 
they  become  a  manufactured  product  and  no  longer  are  an  agricultural 
commodity.  We  had  the  same  situation  with  respect  to  redried  tobacco. 
It  was  held  by  the  Commission  that  the  redrying  of  tobacco  changed  it 
from  being  an  agricultural  commodity. 

There  was  a  big  controversy  over  poultry.  If  you  cut  the  head  and 
legs  off  poultry  and  defeather  it,  it  is  no  longer  a  product  of  agricul¬ 
ture;  it  becomes  a  manufactured  product.  So  held  the  Commission. 
There  was  a  lot  of  costly  litigation  and  proceedings  before  the  Com¬ 
mission  all  through  the  1940’s  and  1950’s  to  try  to  get  that  straightened 
out. 

Finally,  Congress  took  action  in  the  Transportation  Act  of  1958  and 
clarified  this  exemption  to  prescribe  with  particularity  named  com¬ 
modities  which  would  be  considered  exempt  and  those  which  would  be 
regarded  as  nonexempt  under  section  203  (b)  (6) .  Since  that  time,  there 
has  been  little  difficulty  in  administering  and  complying  with  this 
exemption. 

In  the  late  1950’s  and  early  1960’s,  the  Commission  turned  its  atten¬ 
tion  to  the  cooperative  association  motor  vehicle  exemption  and  sought 
to  limit  the  transportation  by  qualified  cooperatives  to  “farm  products, 
farm  supplies,  or  other  farm  I'elated  traffic.”  The  Commission,  however, 
has  been  deterred  in  that  effort,  by  the  decision  of  the  Ninth  Circuit 
Court  of  Appeals  in  1965  in  the  Northwest  case  (Northwest  Agricul- 
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tural  Cooperative  Association ,  Inc.  v.  Interstate  Commerce  Commis¬ 
sion. ,  350  F.  2d  (Ninth  Circuit  1965),  certiorari  denied,  382  U.S.  1011, 
Jan.  25,  1966),  in  which  the  Council  participated  as  amicus  curiae. 

In  that  case,  the  court  held  in  effect  that  a  cooperative  qualified  under 
the  Agricultural  Marketing  Act  could  lawfully  engage  without  operat¬ 
ing  authority  in  the  transportation  of  nonfarm  related  property  for 
nomnembers  to  the  extent  that  such  transportation  is  incidental  to  its 
primary  transportation  operations  and  necessary  for  its  effective 
performance. 

One  question  of  other  witnesses  that  seems  to  concern  some  members 
of  the  subcommittee  is  how  are  you  going  to  determine  what  is  inci¬ 
dental  and  what  is  necessary.  Would  that  not  open  up  a  field  for  a  lot 
lawsuits?  I  think  it  is  true  that  there  is  hardly  any  law  passed  by 
Congress  that  is  not  subject  to  lawsuits.  But  the  Ninth  Circuit  Court 
of  Appeals  in  this  Northwest  decision  did  lay  down  a  guideline  as  to 
what  is  meant  by  incidental  and  necessary.  I  am  reading  from  the 
decision  of  the  court,  the  Ninth  Circuit  Court  of  Appeals. 

The  court  said  that : 

Such  transportation  is  incidental  to  the  cooperative’s  agricultural  activity 
when  limited  to  use  of  otherwise  empty  trucks  returning  from  hauling  member 
farm  products  to  market  and  producing  a  small  return  in  proportion  to  the 
cooperatives’  income  in  trucking  farm  products  and  farm  supplies. 

We  recognize,  Mr.  Watson,  that  does  not  have  the  particularity  that 
we  would  like  for  administration  by  an  administrative  agency.  I  would 
hope  that  the  Interstate  Commerce  Commission  would  not  be  too  re¬ 
strictive  in  these  interim  guidelines  that  Mrs.  Brown  referred  to  this 
morning,  but  I  would  say  that  there  is  some  guideline  contrary  to  what 
some  of  these  so-called  trucking  cooperatives  have  advertised  in  the 
papers — that  they  can  haul  anything  anywhere.  That  has  hurt  the  bona 
ficle  cooperatives  of  the  country. 

If  you  will  look  at  the  law  as  laid  down  by  the  interpretation  of  the 
Ninth  Circuit  Court  of  Appeals  you  will  see  that  the  court  has  given 
some  guidelines  as  to  what  is  incidental  and  necessary. 

Mr.  Pickle.  You  have  read,  apparently,  the  language  from  the 
Ninth  Circuit  Court  of  Appeals  relating  to  guidelines.  Is  what  you 
read  contained  in  your  testimony  ? 

Mr.  Harmanson.  I  departed  from  the  testimony  because  I  felt  this 
would  be  a  pertinent  place  to  bring  that  out  for  the  subcommittee. 

In  like  manner,  the  court  stated  that  transportation  of  non-farm- 
related  products  is  “necessary” : 

When  it  is  not  economically  feasible  to  operate  the  trucks  empty  on  return 
trips,  and  where  the  additional  income  obtained  is  no  more  than  that  required 
to  render  performance  of  the  cooperatives’  primary  farm  transportation  service 
financially  practicable. 

Now,  returning  to  the  statement.  This  interpretation  of  “incidental 
and  necessary,”  as  has  been  indicated,  is  not  a  new  interpretation,  but 
we  feel,  and  the  crux  of  our  testimony  before  the  Senate  subcommittee 
was,  that  this  was  the  interpretation  intended  by  the  Congress  from 
the  time  that  this  amendment  was  introduced  by  Congressman  Jones, 
then  chairman  of  the  House  Agriculture  Committee,  when  the  Motor 
Carrier  Act  was  passed  in  1935  and  it  is  consistent  with  the  interpre¬ 
tation  that  has  been  given  by  the  Farm  Credit  Administration  in  their 
regulations  in  administering  this  definition  for  qualification  for  loans 
to  cooperatives  through  the  banks  for  cooperatives. 
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It  is  also,  significant  that  this  interpretation  also  is  consistent  with 
the  Administrative  Ruling  No.  91  issued  by  the  Commission’s  own 
Bureau  of  Motor  Carriers  in  1910  which  stated  in  part  that  the  busi¬ 
ness  of  a  cooperative  for  purposes  of  this  exemption  under  the  Mar¬ 
keting  Act  must  be  primarily,  and  I  emphasize  “primarily”,  that  of 
farmers  acting  together  and  marketing  farm  products  and/or  fur¬ 
nishing  farm  supplies  and  farm  business  services. 

The. Commission’s  own  Bureau  recognized  as  early  as  1940  that  the 
operation  of  the  cooperative  did  not  have  to  be  exclusively  that  of 
marketing  farm  products  and  furnishing  farm  supplies  and  farm 
business  services. 

During  the  past  5  years  while  the  controversy  over  the  interpreta¬ 
tion  of  this  exemption  has  been  going  on  in  proceedings  before  the 
Commission  and  in  the  courts,  recommendations  for  legislative  action 
to  narrow  this  exemption  have  been  submitted  by  the  Commission  to 
the  Congress.  Exhaustive  hearings  were  held  in  the  Senate  in  1966  and 
1967  and  many  avenues  for  action  have  been  explored  and  considered. 
The  final  product  to  date  is  S.  752  as  passed  by  the  Senate  on  June  4. 
Its  major  provisions,  substantially  incorporating  non-self-serving  rec¬ 
ommendations  originally  made  by  the  council  in  cooperation  with 
other  national  farm  organizations  and  the  U.S.  Department  of  Agri¬ 
culture,  may  be  summarized  thus : 

1.  A  qualified  cooperative  or  federation  would  be  limited  in  its  inter¬ 
state  transportation  for  compensation  for  nonmembers,  who  are 
neither  farmers,  cooperative  associations  nor  federations,  except 
transportation  otherwise  exempt — and  that  means  that  which  is  ex¬ 
empt  under  203(b)  (6)  ;  railroad  trucks,  common  carrier  trucks,  pri¬ 
vate  trucks — anybody  can  haul  those  named  commodities — so  that 
which  is  incidental  to  its  primary  transportation  operations  and  neces¬ 
sary  to  its  effective  performance  and  before  engaging  in  such  transpor¬ 
tation  for  nonmembers  the  cooperative  would  be  required  to  give  notice 
to  the  Commission  of  its  intent  to  engage  in  such  transportation. 

2.  Transportation  for  or  on  behalf  of  the  United  States  or  any 
agency  or  instrumentality  thereof  would  be  considered  as  nonmember 
business. 

None  of  the  testimony  this  morning  that  I  have  heard  has  explained 
to  you  the  reason  for  that.  It  is  simply  this :  The  Agricultural  Mar¬ 
keting. Act  of  1929,  as  amended,  which  is  the  basis  for  this  exemption 
in  section  203(b)  (5),  contains  a  provision  that  business  done  with  the 
United  States  or  any  instrumentality  thereof  shall  not  be  considered  in 
determining  whether  the  total  business  done  by  the  cooperative  with 
its  nonmembers  exceeds  that  done  with  its  members. 

The  reason  that  was  written  into  the  act  was  that  in  the  1930’s,  I 
think,  perhaps  1935,  when  most  of  the  marketing  cooperatives  of  the 
country  were  handling  products  under  the  support  programs,  with 
which  you  are  familiar,  and  many  marketing  cooperatives  handling 
products  such  as  cotton  and  gram,  most  of  their  business  was  not 
marketing  the  products  for  members  but  it  was  storing  them  for  the 
U.S.  Government  under  the  loan  program. 

Therefore,  it  meant  that  if  you  had  this  storage  business  done  for  the 
United  States,  counted  as  nonmember  business,  many  of  the  marketing 
cooperatives  would  not  have  been  able  to  qualify  for  loans  from  the 
banks  for  cooperatives.  This  was  put  in  by  the  Congress  for  a  specific 
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reason,  and  not  related  to  this  transportation  problem  which  has  de¬ 
veloped. 

We  think  it  is  only  fair  and  we  have  attempted  to  support  a  clear 
statutory  declaration  that  this  business  done  for  the  U.S.  Government 
in  the  hauling  field  should  be  counted  as  nonmember  business. 

3.  The  nonmember  interstate  transportation  in  any  fiscal  year  meas¬ 
ured  in  terms  of  tonnage  of  a  cooperative  or  federation  of  cooperatives 
required  to  give  notice  to  the  Commission  could  not  exceed  the  total 
quantity  of  property  transported  interstate  for  itself  and  its  members. 

4.  The  Commission  would  be  given  specific  authority  to  examine  the 
pertinent  motor  transportation  records  of  any  cooperative  or  federa¬ 
tion  required  to  give  notice  to  the  Commission  under  the  bill  for  pur¬ 
poses  of  determining  whether  the  cooperative  or  federation  is  in  com¬ 
pliance  with  the  requirements  of  this  exemption. 

A  further  provision  of  the  Senate  passed  version  of  S.  752.  would 
impose  a  15-percent  maximum  limit  on  the  necessary  and  incidental 
interstate  hauling  of  other  than  “exempt  commodities”  for  nonmem¬ 
bers  who  are  neither  farmers,  cooperative  associations,  nor  federations 
of  cooperative  associations. 

The  council  did  not  originally  propose  nor  support  this  or  any  other 
maximum  limitation.  The  council  felt  that  an  arbitrary  maximum 
limitation  was  not  necessary  with  the  other  new  requirements  and 
that  it  would  unduly  hamper  the  economical  and  efficient  marketing  of 
their  members’  products  by  many  cooperatives  which  did  not  have 
common  carrier  service  available  at  reasonable  rates  if  available  at  all. 

But  after  the  Senate  Surface  Transportation  Subcommittee  pro¬ 
posed  a  10-percent  maximum  limitation  on  all  interstate  hauling  for 
compensation  for  nonmembers,  excepting  exempt  commodities,  the 
council  joined  with  the  U.S.  Department  of  Agriculture  and  the  gen¬ 
eral  farm  organizations  in  proposing  as  a  substitute  a  maximum  15- 
percent  limitation  on  interstate  hauling  for  nonmembers  who  are 
neither  farmers,  cooperative  associations,  nor  federations  of  coopera¬ 
tives.  This  counterproposal  was  adopted  by  the  Senate  Commerce 
Committee  and  is  in  the  bill  as  now  referred  to  you  from  the  Senate. 

We  know  there  is  some  opposition  to  this  proposed  limitation  on 
the  part  of  some  cooperatives  and  perhaps  by  some  operators  who  are 
seeking  to  utilize  this  exemption  to  make  money  for  themselves  rather 
than  for  farmers. 

But  with  very  few  exceptions,  the  council’s  members  have,  advised 
us  that  they  can  live  under  this  maximum  limitation  and  will  do  so 
in  order  to  get  this  controversy  settled  by  Congress  so  that  they  can 
proceed  with  more  certainty  in  providing  for  the  transportation  needs 
of  their  farmer  members. 

WHT  ACT  NOW 

If  this  session  adjourns  without  final  action  by  the  Congress,  the 
result  will  be  more  costly  and  unproductive  litigation,  further  frus¬ 
tration  and  uncertainty  in  the  administration  of  this  exemption  by  the 
Commission,  and  encouragement  to  those  unqualified  operators  who 
might  seek  to  operate  under  this  exemption  to  the  detriment  of  the 
genuine  farmer-owned  and  farmer-controlled  cooperatives  in  the 
country. 

Wo  are  convinced  that,  no  legislation  can  be  devised  which  will 
satisfy  all  in  the  regulated  transportation  industry  or  in  agriculture. 
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But  we  are  firmly  convinced  through  years  of  close  association  with 
this  controversy  that  the  almost  unprecedented  support  or  accept¬ 
ance  of  the  Senate-passed  version  by  the  three  general  farm  organi¬ 
zations,  the  I J .S.  Department  of  Agriculture  and  leading  organizations 
m  the  railroad  and  regulated  motor  carrier  industries  commends  it  to 
you  for  prompt  and  favorable  action. 

A  e  thank  you  for  the  opportunity  to  present  the  position  and  rec¬ 
ommendations  of  the  Council  for  action  on  this  important  matter. 

(The  appendices  referred  to  follow  :) 

Appendix  I 

Interstate  Comerce  Act,  Part  II  Section  203(b)(5) 

Section  203(1))  :  “Nothing  in  this  part,  except  the  provisions  of  section  203 
relative  to  qualifications  and  maximum  hours  of  service  of  employees  and  safety 
ot  operation  or  standards  of  equipment  shall  be  construed  to  include  ...  (5)  motor 
vehicles  controlled  and  operated  by  a  cooperative  association  as  defined  in  the 
Agricultural  Marketing  Act,  approved  June  15,  1929,  as  amended,  or  by  a  fed¬ 
eration  of  such  cooperative  associations,  if  such  federation  possesses  no'  greater 
powers  or  purposes  than  cooperative  associations  so  defined 
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Section  15(a)  of  the  Agricultural  Marketing  Act — Approved  June  15  1929 
as  Amended  (49  Stat.  317,  12  U.S.C.A.  1141j(a)) 


As  used  m  this  act,  the  term  “cooperative  association”  means  any  association  in 
winch  farmers  act  together  in  processing,  preparing  for  market,  handling,  and/or 
marketing  the  farm  products  of  persons  so  engaged,  and  also  means  any  associa- 
Thirh  farmers  ac(  together  in  purchasing,  testing,  grading,  processing, 
distributing,  and/or  furnishing  farm  supplies  and/or  farm  business  services: 
Provided,  however,  That  such  associations  are  operated  for  the  mutual  benefit 
of  the  members  thereof  as  such  producers  or  purchasers  and  conform  to  one  or 
both  of  the  following  requirements : 

Fiist.  That  no  member  of  the  association  is  allowed  more  than  one  vote  because 
of  the  amount  of  stock  or  membership  capital  he  may  own  therein  ;  and 

Second.  That  the  association  does  not  pay  dividends  on  stock  or  membership 
capital  in  excess  of  8  per  centum  per  annum. 

And  in  any  case  to  the  following : 

Third.  That  the  association  shall  not  deal  in  farm  products,  farm  supplies,  and 
farm  business  services  with  or  for  nonmembers  in  an  amount  greater  in  value 
than  the  total  amount  of  such  business  transacted  by  it  with  or  for  members.  All 
business  transacted  by  any  cooperative  association  for  or  on  behalf  of  the  United 
States  or  any  agency  or  instrumentality  thereof  shall  be  disregarded  in  determin¬ 
ing  the  volume  of  member  and  nonmember  business  transacted  by  such  association. 

Mr.  Harmanson.  Mr.  Chairman,  if  I  might  add  just  a  word,  Mr. 
Newsom,  Master  of  the  National  Grange,  was  unable  to  be  here  in  per¬ 
son  today.  He  has  asked  me  to  present  at  this  time  a  letter  for  the 
record  in  which  the  Grange  gives  unconditional  support  for  ,S.  752 
as  passed  by  the  Senate. 

Mr.  Friedel.  It  may  be  placed  in  the  record. 

(The  document  referred  to  follows:) 


Re  S.  752  and  H.R.  6530. 


National  Grange, 
Washington,  D.C.,  June  28, 1968. 


Hon.  Samuel  N.  Friedel, 

Chairman,  Subcommittee  on  Transportation  and  Aeronautics ,  Committee  on  Inter¬ 
state  and  Foreign  Commerce,  House  of  Representatives,  Washington,  D.C. 
Dear  Congressman  Friedel:  The  National  Grange  supports  S.  752  as  passed 
bv  the  Senate  on  June  4,  1968  and  respectfully  recommends  its  early  approval  by 
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your  Subcommittee  so  that  action  can  be  completed  in  this  Session  of  the 
Congress. 

The  Grange  has  participated  with  the  other  general  farm  organizations  and 
the  National  Council  of  Farmer  Cooperatives  during  the  past  several  years  in 


trying  to  develop  reasonable  and  fair  clarification  and  amendment  of  the  coopera¬ 
tive  association  exemption  in  the  Motor  Carrier  Act  to  preserve  for  bona  fide 
cooperatives  the  economic  and  eflicient  marketing  of  their  members  products  in¬ 
tended  by  this  exemption. 

The  Bill,  as  finally  passed  by  the  Senate  on  June  4,  1968,  represents  a  con¬ 
structive  action  to  preserve  the  basic  scope  of  this  exemption  and  at  the  same 
time  establish  specific  guidelines  which  should  be  very  helpful  in  preventing 
abuses  by  those  not  qualified  under  the  exemption. 

The  Grange  wTas  active  in  1935  in  supporting  the  inclusion  of  this  exemption  in 
the  Motor  Carrier  Act  to  preserve  for  farmers,  working  together  in  their  co¬ 
operatives,  this  needed  economy  and  efficiency  in  marketing  theii’  products.  TV  ith 
the  mounting  increases  in  rail  and  common  motor  carrier  freight  rates,  this 
exemption  is  increasingly  important  to  agriculture. 

Since  I  cannot  be  present  to  personally  testify  at  the  Hearings  on  this  legisla¬ 
tion,  I  shall  appreciate  your  including  in  the  record  this  statement  of  the  Grange’s 
unqualified  support  of  S.  752  as  passed  by  the  Senate. 

Respectfully  yours, 

Herschel  D.  Newsom,  Master. 


Mr.  Friedel.  Are  there  any  questions,  Mr.  Watson  ? 

Mr.  Watson.  Thank  you  very  much. 

I  think  you  have  made  a  good  contribution.  Thank  you  very  much. 
Mr.  Friedel.  Our  next  witness  is  Mr.  Matt  Triggs,  American  Farm 
Bureau  Federation. 


STATEMENT  OE  MATT  TRIGGS,  ASSISTANT  LEGISLATIVE  DIRECTOR, 
AMERICAN  FARM  BUREAU  FEDERATION 


Mr.  Triggs.  Good  morning,  Mr.  Chairman,  and  Mr.  Watson. 

The  American  Farm  Bureau  Federation  respectfully  recommends 
the  enactment  of  S.  752,  as  approved  by  the  Senate. 

S.  752  amends  section  203(b)  (5)  of  the  Motor  Carrier  Act  by  estab¬ 
lishing  limitations  on  the  transportation  services  that  may  be  pro¬ 
vided  by  agricultural  cooperatives. 

A  major  purpose  of  the  bill  is  to  prevent  the  development  of  non- 
regulated  for-hire  transportation  by  non-bona  fide  cooperative  using 
the  cooperative  form  of  organization  to  legitimize  such  operations. 

S.  752,  as  approved  by  the  Senate,  contains  more  restrictive  limita¬ 
tions  on  cooperatives  than  we  had  favored  in  our  testimony  to  the  Sen¬ 
ate  Committee  on  Commerce. 

Nevertheless,  it  is  our  opinion  that  the  bill,  as  amended,  represents 
a  carefully  considered  and  a  reasonable  compromise  of  the  views  pre¬ 
sented  to  the  Senate  committee  by  the  contending  parties. 

Its  enactment  will  be  a  benefit  to  all  by  a  statutory  settlement  of  a 
controversy  that  has  occupied  the  attention  of  the  parties  and  the  courts 
for  many  years,  without  having  necessarily  been  finally  resolved. 

We  respectfully  urge  the  committee  to  approve,  without  amendment, 
S.  752  in  the  revised  form  approved  by  the  Senate. 

We  appreciate  the  opportunity  to  present  the  views  of  the  American 
Farm  Bureau  Federation  on  this  matter. 

Mr.  Frieder.  Thank  you  very  much,  Mr.  Triggs. 

Are  there  any  questions,  Mr.  Watson? 

Mr.  Watson.  No,  Mr.  Chairman ;  other  than  to  thank  him. 

As  usual,  the  Farm  Bureau  comes  up  with  a  reasonably  well  thought 
out  and,  I  think,  very  sound  position. 


49 


Mr.  Triggs.  Thank  you. 

Mr.  F riedeg.  Our  next  witness  is  Mr.  Angus  McDonald,  National 
Farmers  Union. 

STATEMENT  OF  ANGUS  McDONALD,  DIRECTOR  OF  RESEARCH, 
NATIONAL  FARMERS  UNION 

Mr.  McDonald.  Mr.  Chairman  and  members  of  the  committee:  I 
am  research  director  of  the  National  Farmers  Union. 

1  would  like  to  have  this  brief  statement  incorporated  in  the  record. 
Although  it  is  very  brief,  I  will  be  even  more  brief  in  my  summary. 

I  would  like  to  indicate  first  our  complete  support  of  S.  752  as 
passed  by  the  Senate. 

I  also  would  like  to  comment  on  the  fact  that  Mr.  Harmanson  re¬ 
ferred^  to  a  number  of  groups  who,  ordinarily  are  not  on  the  same 
side  of  the  table,  are  in  support  of  the  bill. 

It  is  not  unusual,  however,  for  the  Farmers  Union  and  the  National 
Grange  and  Farm  Bureau  to  support  legislation  together  particularly 
m  regard  to  transportation.  We  have  over  the  years  supported  the 
agricultural  exemption.  We  feel  it  is  necessary  for  efficient  transpor¬ 
tation  of  farm  commodities  necessary  to  the' livelihood  of  members 
of  farm  cooperatives. 

We  feel  that  this  bill,  while  it  was  not  sponsored  particularly  by  our 
group  but  our  agreement  was  reached  after  lengthy  consultation  with 
other  individuals  representing  farm  organizations,  particularly  Mr. 
James  Harmanson,  whom  you  have  just  heard,  we  agreed  that  it  would 
be  a  step  in  the  right  direction,  that  it  would  possibly  avoid  lengthy 
and  costly  litigation. 

Mr.  Chairman,  that  concludes  my  statement. 

(Mr.  McDonald's  prepared  statement  follows:) 

Statement  of  Angus  McDonald,  Director  of  Research,  National  Farmers 

Union 

IMr.  Chairman  and  members  of  the  committee,  I  appear  here  in  support  of  S. 
7.)^  which  uould,  we  hope,  resolve  some  of  the  controversies  which  have  arisen 
regai  ding  the  administration  of  the  agricultural  exemption  as  set  forth  in  the 
Interstate  Commerce  Act. 

The  National  Farmers  Union,  over  a  long  period  of  years,  has  supported  this 
exemption  which  is  vitally  necessary  to  the  efficient  marketing  of  farm  products. 
We  have  also  opposed  various  attempts  which  have  been  made  both  by  Govern¬ 
ment  officials  and  certain  organizations  to  weaken  the  exemption. 

We  feel  that  the  problem  of  the  transportation  of  farm  commodities  is  unique. 
Congress  was  wise  when  it  pnssed  the  Interstate  Commerce  Act  in  exempting 
farm  commodities  from  regulation.  Certain  commodities  are  of  a  highly  perish¬ 
able  nature  aud  rigid  rules  in  regard  to  both  transportation  rates  and  routes 
would  greatly  hamper  efficient  transportation. 

The  agricultural  exemption  also  provides  protection  for  consumers  and  en¬ 
ables  them  to  purchase  high  quality  food  which  lias  been  transported  to  the 
market  in  the  shortest  possihle  time.  Certain  agricultural  products  are  not  only 
very  perishable  but  are  of  such  a  seasonable  nature  that  transportation  facilities 
may  he  strained  to  the  utmost  at  a  particular  time.  This  involves  relying  on  all 
kinds  of  transportation — both  regulated  and  non-regulated — to  bring  food  prod¬ 
ucts  to  the  point  of  distribution  without  spoilage  and  waste. 

We  have  been  very  much  aware  of  certain  problems  which  have  arisen  in 
regard  to  the  non-member  portion  of  products  which  are  transported  by  coopera¬ 
tives  in  interstate  commerce.  It  is  perhaps  unnecessary  to  tell  this  committee 
that  there  is  a  wide  divergence  of  opinion  pertaining  to  the  administration  of 
the  agricultural  exemption  provisions  of  the  ICC  Act.  both  among  Government 
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officials  and  farm  organizations  whose  members  are  primarily  interested  in  the 
production  and  transportation  of  agricultural  products.  We  are  particularly 
gratified  that  over  a  long  period  of  years  there  has  been,  so  far  as  we  know,  no 
substantial  difference  of  opinion  among  farm  groups  regarding  the  agricultural 
exemption.  This  unanimity  of  opinion  is  also  evidenced  in  the  support  of  the 
bill  now  before  this  Committee. 

We  urge  that  S.  752  be  approved  as  expeditiously  as  possible.  It  is  particularly 
important  that  action  be  taken  since  the  other  body  has  already  approved  a  com¬ 
panion  bill.  We  feel  that  the  compromise  which  has  been  developed  to  a  large 
extent  by  Mr.  Hannonson  of  the  National  Council  of  Farmer  Cooperatives,  rep¬ 
resents  a  step  forward  in  the  administration  of  the  agricultural  exemption.  Pas¬ 
sage  of  the  bill  will  possibly  make  unnecessary  costly  and  time  consuming 
litigation. 

Mr.  Friedel.  Thank  you. 

Are  there  questions  ? 

Now  we  will  hear  from  the  opposition,  and  I  would  like  to  make 
an  oral  statement. 

We  would  like  to  hear  one  statement  and  ask  the  rest  to  fde  their 
statements  in  the  record.  But  we  are  going  to  finish  this  meeting  today. 

The  first  witness  is  Mr.  Olson. 

Mr.  Olson.  Sir,  I  think  we  have  all  come  a  long  way.  It  is  very  im¬ 
portant  to  our  portion  of  the  industry  that  we  each  be  heard. 

Mr.  Friedel.  Mr.  O.  A.  Olson,  manager  of  the  All  Star  Dairy, 
Lawrence,  Ivans. 

STATEMENT  0E  0.  A.  OLSON,  GENERAL  MANAGER,  MILK 
PRODUCERS  MARKETING  CO.,  LAWRENCE,  KANS. 

Mr.  Olson.  Mr.  Chairman  and  gentlemen  of  the  committee,  my 
name  is  O.  A.  Olson.  I  am  general  manager  of  Milk  Producers  Market¬ 
ing  Co.,  a  cooperative  corporation  with  home  offices  and  plant  located 
at  Lawrence,  Ivans.,  and  I  am  appearing  on  behalf  of  that  company 
in  opposition  to  S.  752. 

I  have  with  me  today  on  my  right  Mr.  Jenkins,  our  division  manager. 
On  my  left,  our  attorneys,  Mr.  Bingham  and  Mr.  Sapp,  both  of  Kansas 
City. 

Milk  Producers  was  organized  in  1932  under  the  Agricultural  Mar¬ 
keting  Act  and  lias  been  in  continuous  operation  ever  since;  in  each 
year  of  operation  it  has  been  certified  by  the  U.S.  Department  of  Agri¬ 
culture  as  a  qualified  cooperative  association  under  section  1141j  of 
title  12  of  the  United  States  Code,  including  1968. 

Our  company’s  opposition  to  the  bill  is  based  upon  our  entry  into 
the  transportation  field  in  1965,  as  an  economic  necessity  for  our  sur¬ 
vival.  We  institute  these  operations  only  after  careful  scrutiny  and 
upon  the  studied  advice  of  counsel. 

A  brief  background  on  our  company  may  be  somewhat  helpful  to 
the  committee  in  understanding  why  we  are  forced  into  the  activities, 
and  why  we  feel  it  is  necessary  to  oppose  this  legislation. 

Milk  Producers  was  organized  to  provide  the  dairy  farmer  in  Kansas 
and  Missouri  with  a  production  and  marketing  outlet  for  their  prod¬ 
ucts.  Its  only  stockholders  are  member-patrons  who  are  actively  en¬ 
gaged  in  the  production  of  milk,  or  who  have  in  the  past  been  so 
engaged. 

Betired  or  other  farm  members  not  actively  engaged  in  milk  pro¬ 
duction  are  permitted  to  retain  their  stock  and  receive  dividends,  but 
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are  not  allowed  to  vote  at  stockholders’  meetings.  Active  producers 
are  permitted  one  vote  at  such  meetings  regardless  of  the  number  of 
shares  they  hold.  Thus,  we  comply  with  all  essential  requirements  of 
the  Agricultural  Marketing  Act,  and  have  been  in  such  compliance 
since  the  company’s  inception. 

Our  membership  has,  during  the  past  10  years,  dropped  from  a 
high  of  3,000  producers  in  1958,  to  174  as  of  .Tune  24,  1968. 

Our  company  processes  these  products,  packages  them,  and  sells 
them  principally  in  the  Kansas  City  area  in  competition  with  such 
large  national  dairy  corporations  as  the  National  Dairy  Corp.,  Haw¬ 
thorn  Mellody  Dairy  Farms  Daily  Oo.,  Foremost  Dairies,  Inc.,  the 
Borden  Co.,  and  Fairmont  Foods. 

National  Daily,  Borden,  and  Fairmont  are  ranked  31,  42,  and  353, 
respectively,  in  Fortune’s  list  of  the  500  largest  industrial  corpora¬ 
tions,  with  combined  gross  sales  of  over  $4  billion  for  the  year  1967. 
(Fortune,  June  15, 1968  issue,  p.  186,  et  seq.) 

These  companies  are  primarily  responsive  to  the  stockholders,  not 
the  farmer,  and  their  principal  goals  are  profits. 

Milk  Producers  have  the  same  goals,  but  our  stockholders  are  all 
farmers;  unlike  these  companies,  we  cannot  undercut  the  dairy  farmer 
by  producing  milk  substitutes  or  “filled  milk”  products  (in  which 
butterf at  is  replaced  with  vegetable  fat) . 

We  have  strong  fears  that,  if  present  research  by  such  companies 
as  those  I  have  mentioned  is  successful,  milk  and  milk  products  will 
be  crowded  out  of  the  market  by  synthetic  production  and  vigorous 
selling  of  margarine.  (See  Forbes  magazine,  May  15,  1968,  issue  at 
p.  34.) 

In  view  of  the  regulation  of  the  dairy  industry,  we  are  unable  to 
pay  more  to  our  producers  than  any  other  competitor,  since  prices 
are  controlled  and  dictated  by  the  Federal  Milk  Market  Adminis¬ 
trator  of  the  U.S.  Department  of  Agriculture. 

The  only  ways  in  which  the  dairy  farmer  can  increase  the  price  he 
receives  for  his  product  is  by  increasing  his  own  efficiency,  which 
he  can  only  do  by  mechanization  and  at  great  capital  expense,  and 
by  selling  to  a  dairy  co-op,  such  as  Milk  Producers,  with  the  hope 
that  the  co-op’s  operation  will  be  sufficiently  profitable  to  permit 
dividend  payments  to  him. 

Our  dairy  operations  have  lost  money  in  each  of  the  last  6  years; 
this  is  the  pattern  across  the  country  and,  yes,  even  around  the  world, 
producers  in  increasing  numbers  are  leaving  dairy  farming  for  other, 
more  profitable  areas  of  endeavor. 

As  a  result  of  this,  we  have  experienced  a  decline  in  public  dairies 
in  the  State  of  Kansas  from  99  in  1958  to  the  present  44,  and  from 
72  in  the  Kansas  City  area  in  1950  to  1 0  at  the  present  time. 

Mr.  Watson.  Your  statement  about  being  marketed  out  of  business 
by  the  large  companies  with  the  synthetic  products  and  all  of  that, 
have  you  ever  tried,  and  I  appreciate  your  problem,  have  you  ever 
tried  to  recapture  some  of  the  market  by  saying  the  only  true  milk 
is  the  original  cow  milk,  not  machine  produced,  something  like  that? 

Mr.  Olson.  We  certainly  do,  Mr.  Watson.  We  have  an  intensive 
program  for  consumer  education  in  the  field  of  dairy  products  ac¬ 
ceptance  to  the  human  body,  as  a  matter  of  fact,  in  competition  with 
substitutes. 
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Mr.  Watson.  The  cows  are  the  only  ones  that  give  milk.  The  machine 
can  at  best  produce  something  that  is  artificial. 

Mr.  Olson.  That  is  right. 

Talking  about  the  economic  thing  again,  the  substitutes  are  making 
the  inroads  generally  because  of  the  cost  of  production  of  milk  as  op¬ 
posed  to  the  cost  of  production  of  the  substitute  products. 

Mr.  Watson.  Thank  you.  .  . 

Mr.  Olson.  Business  in  the  United  States  has  found  it  increasingly 
necessary  to  free  itself  from  reliance  on  one  product  or  service: 
diversification  has  become  the  only  safe  way  to  profits.  The  reasons  for 
this  are  evident — if  a  company’s  principal  product  or  service  is  falter¬ 
ing,  another  more  profitable  operation  can  take  up  the  slack,  and  per¬ 
mit  the  continuation  of  the  principal  enterprise. 

Milk  Producers  has  quite  simply  found  it  essential  to  do  precisely 
this  in  order  to  avoid  economic  extenction.  At  the  present  time, 
we  are  negotiating  for  the  purchase  of  a  frozen  food  operation  in  addi¬ 
tion  to  our  transportation  division.  We  have  been  unable  to  pay  any 
patronage  dividends  for  the  past  6  years,  because  we  have  had  no  earn¬ 
ings  from  milk  production;  nor,  were  we  able  to  pay  any  stock  divid¬ 
ends  during  the  past  year  because  of  current  losses. 

Our  principal  business  of  milk  production  generated  gross  sales 
of  approximately  $5.9  million  of  gross  sales  in  1967 ;  by  contrast,  our 
transportation  division  had  gross  sales  of  only  $1,675,000,  or  about 
28.3  percent  of  total  gross  revenues. 

Thus,  we  remain  substantially  below  the  49-percent  ceiling  estab¬ 
lished  by  the  Agricultural  Marketing  Act  for  nonmember  business. 

Our  principal  transportation  customers  are  also  major  buyers  of  our 
milk  products.  This,  in  effect,  is  the  reason  for  our  being  in  the  trans¬ 
portation  business.  In  this  way,  we  are  able  to  provide  to  our  customers 
a  double-barreled  sales  program — milk  products  and  transportation 
services.  Such  customers  are  national  wholesale  grocery  chains,  and 
can  readily  make  use  of  both  our  products  and  services.  If  the  trans¬ 
portation  services  were  not  available,  we  would  face  the  possible 
loss  of  milk  customers. 

I  wish  to  emphasis  two  important  facts  relative  to  our  transporta¬ 
tion  activities:  (1)  we  serve  anyone  desiring  our  facilities  without  re¬ 
bates  or  discrimination;  and  (2)  our  truck  rates  are  about  evenly 
balanced  between  being  higher  and  lower  than  those  of  regulated 
carriers. 

Our  transportation  business  has  been  built  upon  our  willingness  and 
ability  to  provide  the  service  our  customers  require  rather  than  any 
attempt  to  undercut  the  rate  structure  of  regulated  carriers. 

We  feel  the  committee  should  also  be  aware  of  the  fact  that,  insofar 
as  we  are  able  to  determine,  not  one  of  the  other  co-ops  the  Interstate 
Commerce  Commission  has  challenged  in  the  courts  is  a  bona  fide 
“cooperative  association”  as  that  term  is  defined  by  the  Agricultural 
Marketing  Act.  We  are  aware  of  only  two  other  bona  fide  co-ops  in 
the  United  States  presently  engaging  in  the  for-hire  transportation 
business :  these  are  the  Cache  Valley  Dairy  Association  located  in 
Utah,  and  the  Northwest  Agricultural  Cooperative  Association,  op¬ 
erating  out  of  the  State  of  Oregon. 

I  would  also  point  out  to  the  committee  that  there  has  been  no  au¬ 
thoritative  findings  reported  by  any  group  or  agency  of  which  we  are 
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aware  to  determine  the  qualifications  of  the  so-called  co-ops  purport¬ 
ing  to  operate  under  the  exemption  of  section  203(b)  (5)  of  the  Inter¬ 
state  Commerce  Act  (49  U.S.C.  303(b)  (5)). 

In  fact,  of  the  cases  presently  pending  against  co-ops  for  illegal 
transportation  activities,  the  companies  involved  are  apparently  uni- 
formally  not  qualified.  They  are,  in  fact,  wildcat  truckers  seeking  to 
avoid  the  requirements  of  the  Interstate  Commerce  Act  by  posing  as 
farmers’  groups. 

Milk  Producers  is  vigorously  opposed  to  the  operations  of  these 
pseudo-co-ops.  They  have  given  our  industry  a  black  eye,  and  spe¬ 
cifically  have  caused  milk  producers  to  be  unjustly  included  in  a  group 
which  is  now  being  condemned  for  violations  of  the  Interstate  Com¬ 
merce  Act. 

If  we  are  correct  in  our  belief  that  our  operations  are  well  within  the 
scope  of  the  qualifications  contained  in  section  203(b)  (5)  of  the  Agri¬ 
cultural  Marketing  Act,  and  that  the  renegade  groups  calling  them¬ 
selves  cooperatives  are  not,  this  legislation  is  not  necessary :  The 
administrative  findings  of  the  Department  of  Agriculture  and  the  In¬ 
terstate  Commerce  Commission  would  form  a  sufficient  basis  upon 
which  to  terminate  the  activities  of  the  illegal  operators. 

Under  such  circumstances,  the  legitimate  cooperatives  engaged  in 
transportation  will  be  forced  to  limit  themselves  to  a  maximum  of  49 
percent  of  their  gross  revenues  for  nonmembers.  In  other  words,  there 
is  an  absolute  ceiling  upon  the  size  of  any  true  cooperative’s  nonmem¬ 
ber  transportation — indeed,  any  other  business — activity. 

Should  this  bill  be  passed,  milk  producers  will  be  forced  either  to 
close  its  transportation  division,  curtail  its  activities  substantially,  or 
seek  regulated  authority  from  the  Interstate  Commerce  Commission. 

Even  if  we  were  to  become  a  regulated  carrier  tomorrow,  we  will 
still  be  subject  to  the  same  ceiling  of  49  percent  nonmember  business, 
including  transportation,  as  imposed  by  the  Agricultural  Marketing 
Act.  And,  it  is  well  to  note  that  should  our  revenues  from  member 
business  decline,  the  maximum  revenues  which  we  may  receive  from 
nonmember  sources  will  also  decline. 

I  believe  the  committees  will  readily  see  that  the  true  cooperative 
poses  no  substantial  threat  to  the  regulated  transportation  industry. 
The  means  of  eliminating  the  illegal  operators  carrying  on  their  ac¬ 
tivities  under  the  guise  of  a  cooperative  is  for  greater  coordination  be¬ 
tween  the  Department  of  Agriculture  and  the  Commission’s  Bureau 
of  Enforcement,  and  vigorous  prosecution  of  the  violators.  This 
would  free  the  legitimate  co-op  to  pursue  its  transportation  activities 
within  the  limits  already  imposed  upon  it,  and  remove  the  stigma 
created  by  the  actions  of  the  sham  co-ops. 

Milk  Producers,  I  might  point  out,  has  no  opposition  to  regulation 
by  the  Commission.  However,  I  would  also  point  out  that  we  have 
committed  our  company  to  transportation  as  a  matter  of  financial  sur¬ 
vival,  and  that  passage  of  this  bill  would  effectively  destroy  what  may 
well  be  our  company’s  salvation. 

Substantial  capital  has  been  committed  to  our  operations  in  an 
honest  faith  in  their  legality;  these  expenditures  could  not  be  fully 
recovered,  and  we  would  be  forced  to  seek  out  and  develop  another 
source  of  revenue  in  order  to  survi  ve.  This  would  require  great  amounts 
of  time  and  money  not  available  !o  us,  not  to  mention  the  money  lost 
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in  the  interim.  This  is  tantamount  to  taking  our  property  without  clue 
process  of  law. 

In  view  of  these  facts,  we  must  oppose  this  legislation  in  its  present 
form.  S.  752  is  extremely  ambiguous :  it  is  unclear  whether  the  limits 
on  nonmember  traffic  are  to  be  15  percent  or  50  percent  of  total  ton¬ 
nages  transported ;  at  best,  it  is  confusing. 

Moreover,  it  does  violence  to  the  terms  and  philosophy  of  the  Agri¬ 
cultural  Marketing  Act  by  carving  out  an  area  of  possible  co-op  en¬ 
deavor  and  limiting  the  co-op’s  activity  in  that  area  to  50-percent  non- 
member  business,  as  opposed  to  the  act’s  limitation  of  50-percent  ceil¬ 
ing  on  all  nonmember  business,  in  the  aggregate.  And  these  inroads  are 
to  be  made  at  the  behest  of  a  strong,  well -organized  special  interest 
group,  the  regulated  carriers. 

I  would  also  point  out  that  it  seems  inappropriate  for  the  committee 
to  take  any  decisive  action  on  the  matter  until  it  has  had  a  better 
opportunity  to  consider  the  full  implications  of  the  measure,  the  ef¬ 
fect  passage  Avould  have  upon  the  bona  fide  cooperatives  like  milk 
producers,  and  whether  or  not  passage  would  really  serve  to  curtail 
illegal  operations  and  promote  the  best  interests  of  the  regulated  trans¬ 
portation  industry. 

I  strongly  question  the  wisdom  of  recommending  passage  unless 
there  is  greater  opportunity  for  a  more  extensive  study  than  exists 
in  the  present  session  of  Congress. 

I  would  like  to  conclude  with  some  comments  on  possible  amend¬ 
ments  which  the  committee  might  wish  to  consider. 

As  I  stated  a  moment  ago,  Milk  Producers  has  no  objection  to  reg¬ 
ulation  by  the  Commission;  we  have  always  attempted  to  cooperate 
with  that  agency  to  the  greatest  extent  possible,  have  made  all  our 
books  and  records  available  to  the  Commission’s  representatives,  and 
I  seriously  doubt  that  regulation  would  pose  any  great  difficulties  for 
us. 

But  in  order  to  acquire  authority  to  continue  our  present  opera¬ 
tions,  we  would  be  forced  to  stop  them,  at  least  temporarily,  file  our 
applications,  and  then  wait  until  all  the  administrative  hearings, 
appeals,  and  judicial  action  were  completed.  In  the  process,  we  would 
lose  most  of  our  customers  and  good  will,  and  be  unable  to  meet,  our 
commitments  for  equipment — in  other  words,  lose  all  of  the  business 
we  have  managed  to  build  over  several  years. 

In  imposing  formal  regulation  or  licensing  upon  any  business  of 
this  type,  Congress  has  almost  uniformly  permitted  legitimate  op¬ 
erators  to  continue  their  activities  by  merely  proving  their  qualifica¬ 
tions  and  operations,  rather  than  the  burden  of  establishing  in  ex¬ 
tensive  and  often  bitterly  contested  administrative  cases  the  need  for 
a  new  service. 

I  would  therefore  suggest  that,  if  the  committee  deems  passage  ad¬ 
visable,  it  amend  the  bill  to  provide  that  existing  cooperatives  en¬ 
gaging  in  transportation  activities  be  granted  authority  by  the  Com¬ 
mission  encompassing  those  activities  upon  proof  of  the  following: 

(A)  That  they  are,  in  fact,  a  bona  fide  “cooperative  associa¬ 
tion”  under  the  Agricultural  Marketing  Act,  and  recognized  as 
such  by  the  U.S.  Department  of  Agriculture ;  and 

(B)  That  they  have  been  performing  a  transportation  service 
at  the  effective  date  of  the  bill . 
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This  is  no  more  than  was  done  for  the  motor  carrier  industry  upon 
passage  of  the  Motor  Carrier  Act  in  1935 ;  the  requirement  of  proving 
the  qualifications  under  paragraph  (A)  would  serve  to  prevent  the 
pseudo  co-ops  from  obtaining  any  authority  from  their  illegal  oper¬ 
ations. 

Finally,  I  would  also  suggest,  in  view  of  the  overall  decline  m 
revenues  for  cooperatives  as  closely  connected  with  farming  activities 
as  milk  producers  (that  is,  not  those  which  are  principally  involved 
in  activities  which  are  not  farm  related),  that  an  amendment  to  sec¬ 
tion  1141j  of  title  12,  U.S.C.  (the  Agricultural  Marketing  Act)  be 
considered  to  the  effect  that  all  business  conducted  by  a  cooperative 
association  under  the  regulation  of  the  Interstate  Commerce  Com¬ 
mission  (or  similar  agency)  would  be  disregarded  in  determining 
the  volume  of  member  and  nonmember  business  transacted  by  such 
association. 

I  wish  to  thank  the  committee  for  this  opportunity  to  appear  today 
and  make  our  position  known,  and  for  your  courteous  attention. 

Mr.  Friedel.  Thank  you,  Mr.  01  son,  for  a  very  informative  state¬ 
ment. 

I  have  no  questions. 

Mr.  Matson? 

Mr.  Watson.  Mr.  Chairman,  I  have  two  or  three  questions. 

May  1  parenthetically  state  at  this  time  I  have  an  appointment  I 
should  have  met  at  12.  The  House  is  in  session. 

If  these  gentlemen  want  to  be  heard,  certainly  I  want  to  give  them 
an  opportunity  to  be  heard. 

Could  we  possibly  get  permission  to  sit  this  afternoon  and  take  a 
little  while?  I  would  like  to  ask  him  two  or  three  questions.  I  want 
to  give  everybody  an  opportunity  to  be  heard. 

Mr.  Friedel.  We  will  try  to  get  permission  to  sit  while  the  House 
is  in  session.  1  f  we  get  permission,  we  will  come  back  at  2  o  clock. 

Mr.  Watson.  Would  you  like  to  dispose  of  this  witness? 

I  will  ask  him  two  or  three  questions. 

Mr.  Friedel.  Yes. 

Mr.  Watson.  Mr.  Olson,  you  at  first  made  a  rather  strong  indict¬ 
ment.  of  all  the  cooperatives  except  three,  yours  and  two  others.  5  on 
are  not  a  member  of  this  council  that  the  gentleman  represented  a 
moment  ago? 

Mr.  Olson.  No  ;  we  are  not. 

Mr.  Watson.  Upon  what  basis  do  you  make  this  blanket  indictment  ? 
Brieflv  now. 

Mr.  Olson.  Under  the  qualifications  branch  as  we  are  regulated  by 
the  U.S.  Department  of  Agriculture,  each  year  they  determine  by  our 
activity  our  right  to  do  for  our  members  as  the  act  provides.  In  other 
words,  in  our  case  of  milk,  we  as  a  true  cooperative  under  their  sur¬ 
veillance  are  allowed  to  weigh,  test,  sample,  and  determine  the  rate  of 
pay  of  the  member  producers  that  we  represent.  This  is  the  qualifica¬ 
tion  by  which  each  year  the  qualification  branch  gives  us  this  true 
status.  This  is  what  I  base  that  on. 

Mr.  Watson.  In  other  words,  you  conclude  simply  because  you  are 
further  regulated  and  inspected  by  the  Department  of  Agriculture  that 
that  puts  you  in  a  unique  position  in  contrast  to  those  agricultural 
commodities  and  cooperatives  that  are  not  regulated,  inspected,  or  have 
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these  added  burdens;  they  are  not  true  cooperatives?  Is  that  the  basis 
of  your  position. 

Mr.  Olson.  We  believe  that  the  problem  probably  stems  from  the 
fact  that  many  groups  have  banded  together  and  call  themselves  a 
cooperative,  operating  under  the  cooperative  principle  very  much  the 
same  as  perhaps  grocery  stores  or  any  other  like  businesses. 

This  is  where  we  feel  the  distinction  is  between  the  two.  The  word 
“cooperative,”  in  other  words,  must  mean  something.  This  is  where  I 
base  this  contention. 

Of  course,  the  cooperative  could  extend  well  beyond  milk.  It  could 
include  other  agricultural  commodities. 

Mr.  Watson.  You  don’t  mean  to  imply  that  all  of  these  other  co¬ 
operatives  are  truckers?  Certainly  you  have  genuine  bona  fide  farmer 
cooperatives. 

Mr.  Olson.  They  are  not  agricultural.  That  is  the  difference. 

Mr.  Friedel.  Will  the  gentleman  yield  ? 

Mr.  Watson.  Yes. 

Mr.  Friedel.  What  do  you  haul  on  your  backhaul  ? 

Mr.  Olson.  We  are  hauling  general  commodities  of  all  types.  This 
is  for  economic  necessity  actually.  That  is  the  purpose  of  this. 

Mr.  Friedel.  Isn’t  that  what  the  other  cooperatives  do? 

Mr.  Olson.  Yes.  We  are  trying  to  draw  the  distinction  here  without 
malice  to  anyone  between  the  types  of  cooperatives,  cooperatives  in 
principle,  cooperatives  as  regulated  and  planned  by  the  Department. 
This  is  the  difference  between  them. 

Mr.  Wa  tson.  Since  you  are  restricted  to  milk,  help  me  to  under¬ 
stand  what  commodities  you  would  be  in  a  position  to  haul  on  your 
backhaul. 

Mr.  Olson.  Our  understanding,  again,  the  qualification  of  the  co¬ 
operative  does  not  necessarily  mean  that  it  is  relegated  to  strictly  the 
product  it  is  principally  engaged  in.  This  could  be  grain  or  a  number 
of  other — cotton,  I  suspect,  is  a  large  one  in  this  field. 

But,  the  Department  has  the  qualification  branch  for  each  area  in 
which  they  incorporate  the  necessary  requirements  for  being  a  true 
cooperative,  to  render  the  services  back  to  their  members  as  is  defined 
in  the  act.  Ours,  peculiarly,  is  milk. 

Mr.  Watson.  Help  me  to  understand  how  your  equipment  would  be 
adaptable  to  any  other  commodities  other  than  liquids.  Certainly,  milk 
would  be  highly  restrictive  insofar  as  placing  any  other  liquid  from 
a  special  container  truck. 

Mr.  Olson.  We  are  not  professing  to  bo  delivering  liquid  as  liquid  in 
tankers.  What  we  are  delivering  is  finished  products  as  you  would 
purchase  in  the  home  and  store.  Our  transportation  differential  is 
involved  in  general  commodities.  This  is  our  mode  of  operation. 

Mr.  W  atson.  Mr.  Olson,  when  you  get  into  this  processing  business, 
then,  you  are  in  the  same  business  as  these  larger  dairies? 

Mr.  Olson.  That  is  right.  We  are  farmer-owned,  fanner-controlled, 
doing  business  in  the  finished  product  as  a  continuation  of  the  farmer- 
produced  milk. 

Mr.  W  atson.  h  ou  get  the  milk  from  around  the  farms  ? 

Mr.  Olson.  Right. 

Mr.  Watson.  You  bring  it  into  your  plants.  Then  you  process  it 
into  all  types  of  things:  cheeses  and  everything  else. 
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Mr.  Olson.  No,  sir;  strictly  fluid  products. 

Mr.  Watson.  Then  you  have  your  trucks  go  out  and  distribute  it  in 
the  various  marketplaces  ? 

Mr.  Olson.  That  is  right. 

Mr.  Watson.  Would  you  not  come  into  the  general  processing  indus¬ 
try  such  as  Borden’s,  some  of  the  others  you  speak  of  ? 

Mr.  Olson.  That  is  right.  There  is  a  tremendous  difference  in  the 
size  of  the  people  involved  here.  That  is  why  we  mentioned  that. 

Mr.  Watson.  Yes;  I  am  sure  of  that.  The  difference  in  size  would 
not,  I  think,  warrant  any  distinction  between  your  position  and  that 
of  the  other. 

Actually,  Mr.  Olson,  your  worry  is  prospective  rather  than  present, 
isn’t  it?  You  say  you  are  well  below  the  49  percent  ceiling  established 
by  the  Agricultural  Marketing  Act.  So,  if  you  have  any  problems  they 
would  be  prospective  rather  than  present  ? 

Mr.  Olson.  If  this  bill  is  passed,  very  definitely  they  would  restrict 
us  to  the  15  percent. 

Mr.  Watson.  You  could  continue  operating  as  you  are  now,  I  assume. 
You  would  not  declare  under  this  act. 

Mr.  Olson.  In  that  it  would  destroy,  of  course,  our  division  for  trans¬ 
portation  because  of  the  small  amount  of  volume  of  product  we  would 
have  moving  interstate.  It  would  not  be  economically  feasible  to  con¬ 
tinue  to  operate  the  division. 

Mr.  Watson.  In  other  words,  your  contention  is  that  this  act  is 
directed  against  the  wildcat  truckers  seeking  to  avoid  the  require¬ 
ments  of  the  Interstate  Commerce  Commission  by  posing  as  farmer 
groups.  Actually,  it  would  be  a  detriment  to  yours  and  two  other  bona 
fide  farm  cooperatives. 

Mr.  Olson.  We  are  not  trying  to  put  a  blanket  treatment  on  it.  Our 
feeling  here,  once  again,  is  that  true  cooperatives- — -the  section  which 
we  have  been  legally  advised  is  permissible  for  us  to  operate  under  on 
a  for-hire  basis, ’is  one  that  was  designed  primarily  for  true  coopera¬ 
tives,  being  cooperatives  that  qualify  under  the  Department.  This  is 
why  we  are  not  knowledgeable  as  to  other  true  cooperatives  that  might 
be  so  engaged  as  we  are.  So,  of  course,  we  are  having  to  set  ourselves 
apart. 

We  feel  that  the  groups  of  truckers  who  have  amalgamated  and 
called  themselves  a  cooperative  could  very  well  be  creating  the  pros¬ 
pect  of  disaster  to  what  might  have  been  very  honestly  established  in 
this  section  to  provide  diversification  for  true  cooperatives. 

Mr.  Watson.  Mr.  Olson,  you  actually  believe  that  you  are  entitled 
to  continue  under  the  “bona  fide  cooperative  exemption”  simply  be¬ 
cause  your  stockholders  are  farmers?  Isn’t  that  it?  You  can  have  the 
processing  activity  and  so  forth  which  would  remove  you  from  the 
exemption  but  simply  because  your  stockholders  are  farmers  then  you 
think  that  exemption  should  follow  on  through  the  manufacturing 
process  and  everything  else  ? 

Mr.  Olson.  We  are  required,  Mr.  Watson,  as  a  cooperative  to  qual¬ 
ify.  Again  this  is  rendering  services  back  to  the  patrons.  These  are  the 
people  who  own  the  organization,  the  farmers  who  own  and  operate  it. 
We  must,  as  I  have  said  before,  we  must  continue  to  qualify  each  year 
on  the  basis  of  services  to  these  members.  #  . 

Certainly,  here  is  where  we  feel  justified  in  establishing  diversified 
departments  that  will  help  to  enhance  the  way  of  life  for  the  members. 
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We  comply  Avitli  the  Marketing  Act  at  all  times.  This  cannot  be  true 
of  a  group  of  truckers. 

Mr.  Watson.  I  agree  with  you  that  the  farmers  certainly  have  a 
tight  squeeze  ancl  ultimately  the  consumer  is  paying  for  it.  I  appreci¬ 
ate  that  fact.  But  if  we  were  to  follow  your  premise,  then  we  would 
say  that  a  textile  mill,  the  farmers  could  get  together  and  buy  a  textile 
mill  and  they  could  bring  their  wool  or  their  cotton  into  the  textile  mill 
and  they  manufacture  it;  just  so  long  as  the  stockholders  are  farmers, 
the  exemption  would  follow  them  on  through  in  transporting  their 
goods. 

Mr.  Olson.  Yes,  sir.  That  is  the  whole  idea  of  the  act  originally. 

Mr.  Watson.  I  think  if  we  would  follow  that,  we  would  completely 
destroy  the  whole  transportation  process  which  is  in  delicate  balance 
now. 

You  state  on  page  7  that  even  if  you  were  to  apply  to  become  a  regu¬ 
lated  carrier,  you  would  still  be  subject  to  the  same  ceiling  of  49 
percent. 

Mr.  Olson.  Yes,  sir. 

Mr.  Watson.  You  could  apply  to  be  a  common  carrier  if  you  wish 
and  haul  anything.  I  am  not  saying  it  would  be  granted.  It  would  be 
based  on  the  public  convenience  and  necessity  but  you  would  apply  to 
be  a  common  carrier  and  then  you  would  not  have  to  worry  about  any 
of  this.  You  could  haul  anything  you  wished. 

Mr.  Olson.  No;  not  and  be,  again,  a  qualifying  cooperative. 

Mr.  Watson.  You  can’t  have  your  cake  and  eat  it,  too. 

If  you  want  to  be  a  common  carrier  and  carry  anything  and  not  be 
subject  to  all  these  limitations,  you  could  apply  to  be  a  common  carrier, 
could  you  not? 

Mr.  Olson.  I  don’t  know  how  we  could  do  this  as  a  cooperative. 

Mr.  Watson.  I  mean  set  up  an  independent  carrier  system. 

Mr.  Olson.  I  suspect  this  would  probably  not  set  very  well  with  the 
qualifications  people. 

Our  cooperatives  generally  do  not  engage  themselves  in  outside 
business  as  more  or  less  stockholders  of  it.  I  don’t  know  legally  whether 
this  would  be  against  them  or  not.  It  would  not  be  the  wish  of  our 
company,  I  am  sure. 

Mr.  Watson.  You  could  not  qualify  as  a  common  carrier  and  still 
retain  your  exemption  as  an  agricultural  cooperative  because  the  two 
are  imcompatible. 

Mr.  Olson.  In  the  qualifications,  again,  I  believe,  that  it  would  be 
specifically  held  that  this  business  done  with  nonmembers  would  still 
apply  to  the  49  percent  regardless  of  how  you  would  divide  it,  set  it 
apart  or  anything  else.  Their  reaction  to  that  would  be  nonmember 
business. 

Mr.  Watson.  Still,  we  come  back  to  the  basic  position  right  now,  it 
would  not  hurt  you  but  you  are  more  concerned  about  the  prospective 
difficulties  ? 

Mr.  Olson.  That  is  true. 

Mr.  Watson.  More  than  you  are  about  the  present  difficulties. 

Mr.  Olson.  That  is  true. 

Air.  Watson.  Thank  you. 

Mr.  Friedel.  The  committee  will  stand  in  recess  until  2  o’clock, 
provided  permission  is  given,  as  has  been  requested. 
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(Whereupon,  at  12 :30  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  2  p.m.  the  same  day.) 


AFTER  RECESS 

(The  subcommittee  reconvened  at  2 :30  p.m.,  Hon.  Samuel  N.  Friedel, 
chairman,  presiding.) 

Mr.  Friedel.  The  hearing  will  come  to  order.  For  a  continuation  of 
hearings  on  H.R.  6530  and  S.  752  amending  section  203(b)(5)  and 
220  of  the  Interstate  Commerce  Act  to  clarify  the  exemption  with 
respect  to  the  transportation  performed  by  the  Agricultural  Coopera¬ 
tive  Associations  for  nonmembers. 

The  first  witness  this  afternoon  will  be  Mr.  Winston  M.  Boggs,  the 
sales  manager  of  the  Agricultural  Transportation  Association  of 
Texas. 

Gentlemen,  I  will  say  again  that  it  will  be  a  service  to  the  committee 
if  you  summarize  your  statement  by  letting  us  know  whether  you 
support  the  legislation  or  are  opposed  to  it.  Your  full  statement  will 
be  in  the  record. 

^  STATEMENT  OE  WINSTON  BOGGS,  SALES  MANAGER,  AGRICUL¬ 
TURAL  TRANSPORTATION  ASSOCIATION  OF  TEXAS;  ACCOMPA¬ 
NIED  BY  JACK  R.  COBB,  GENERAL  MANAGER;  AND  HOWARD 

McCORMICK,  GENERAL  MANAGER,  AMERICAN  FARM  LINES, 

OKLAHOMA  CITY,  OKLA. 

Mr.  Boggs.  Mr.  Chairman  and  members  of  the  subcommittee,  I  am 
accompanied  by  Mr.  Jack  R.  Cobb,  general  manager  of  the  Agricul¬ 
tural  Transportation  Association  of  Texas  and  Mr.  Howard  McCor¬ 
mick,  general  manager  of  the  American  Farm  Lines,  Oklahoma  City, 
Okla.,  one  of  the  largest  transcontinental  cooperative  trucklines. 

Mr.  Chairman,  I  have  a  very  short  statement ;  I  will  read  some  of  it 
and  then  I  will  insert  the  rest  of  it  to  save  your  time. 

My  name  is  Winston  Boggs ;  I  am  sales  manager  for  Agricultural 
Transportation  Association  of  Texas  whose  main  offices  are  located 
at  107  NW.  29th  Street,  Fort  Worth,  Tex.  ATA  of  Texas  is  a  farm 
cooperative  truckline. 

Our  board  of  directors  are  as  follows :  Taylor  Meriman,  traffic  man¬ 
ager,  Tri- Valley  Growers,  San  Francisco,  Calif.;  George  Rees,  gen¬ 
eral  manager,  Oxnard  Frozen  Foods,  Oxnard,  Calif. ;  Harry  Riddling, 
Jr.,  sales  manager,  Cypress  Gardens  Citrus  Products,  Inc.,  Winter- 
haven,  Fla.;  Frank  Perez,  sales  manager,  Naturipe  Berry  Growers, 

!San  Jose,  Calif.;  Joe  Marshburn,  general  manager,  Florida  Citrus 
Canners  Co-op.,  Lake  Wales,  Fla.;  Robert  Stubbs,  sales  manager, 
Plymouth  Citrus  Products,  Plymouth,  Fla.;  Glen  Grader,  secretary- 
treasurer,  National  Processors,  Inc.,  Albany,  Oreg. 

All  of  these  are  cooperatives. 

Our  transportation  cooperative  is  made  up  of  farm  producing  co¬ 
operatives  and  federated  cooperatives.  We  operate  100  pieces  of  equip¬ 
ment  and  cover  48  States  for  our  members.  We  appreciate  this  oppor¬ 
tunity  to  present  our  views  on  S.  752  to  your  committee.  We  are  out¬ 
lining  our  specific  objections  to  the  provisions  of  this  proposed  bill. 


60 


We  would  like  to  discuss  the  basic  issues  which  we  believe  have  been 
presented  for  decision. 

We  do  not  sanction  operations  which  claim,  but  are  not  entitled  to, 
the  partial  exemption  provided  by  section  203(b)  (5)  of  the  Interstate 
Commerce  Act.  We  support  the  Interstate  Commerce  Commission  in 
the  enforcement  of  the  law  which  it  has  the  duty  to  administer,  and  we 
appreciate  their  problem  in  dealing  with  illegal  operations  that  claim 
co-op  exemption.  We  know  there  are  transportation  co-ops  that  are 
not  bona  fide  under  the  definition  of  cooperative  associations  as  set 
forth  in  the  Agricultural  Marketing  Act.  These  illegal  operations 
should  be  stamped  out,  and  since  they  also  hurt  bona  fide  agricultural 
cooperatives  and  federated  co-ops,  we  believe  in,  and  support,  the 
Interstate  Commerce  Commission  in  its  enforcement.  In  fact,  we  have 
tried  to  help  Interstate  Commerce  Commission  to  enforce  the  law. 

Also  we  know  of  some  that  are  illegal  that  the  Interstate  Commerce 
Commission  has  gotten  injunctions  and  they  have  been  put  out  of 
business.  So  they  have  some  authority.  They  have  some  so  far  as 
stopping  the  illegal  co-op. 

Now,  the  co-ops  that  are  running  transcontinental  have  only  about 
500  tractor  trailers  involved  in  these  co-ops.  We  haul  for  our  mem¬ 
bers  from  the  west  coast  to  the  east  coast  and  we  have  no  members  on 
the  east  coast  or  Midwest  so  we  have  to  haul  back  for  nonmembers  back 
to  the  west  coast  because  it  is  not  feasible  to  deadhead  that  piece  of 
equipment  back. 

That  is  the  reason  why  we  think  this  752  as  passed  by  the  Senate 
would  almost  put  us  out  of  business  because  we  cannot  deadhead  our 
equipment  from  the  east  coast  back  to  the  west  coast.  If  we  run  a  hun¬ 
dred  pieces  of  equipment  over  there  we  could  load  about  15  of  them 
back  and  deadhead  the  rest  of  them  back.  This  would  not  be  feasible 
under  this.  So  far  as  the  rest  of  the  law  is  concerned  in  S.  752  as  passed 
by  the  Senate,  I  think  it  would  be  good  to  be  in  the  bill. 

All  our  objection  to  the  bill  is  the  percentage  in  the  bill  of  15  per¬ 
cent.  I  think  the  percentage  should  be  left  as  is  in  the  Agricultural 
Act  that  is  in  force  now. 

(Mr.  Boggs’  prepared  statement  follows :) 

Statement  of  Winston  Boggs,  Sales  Manager,  Agricultural 
Transportation  Association  of  Texas 

My  name  is  Winston  Boggs ;  I  am  Sales  Manager  for  Agricultural  Transporta¬ 
tion  Association  of  Texas  whose  main  offices  are  located  at  107  N.W.  29th  Street. 
Fort  Worth,  Texas.  ATA  of  Texas  is  a  farm  cooperative  truck  line.  Our  Board 
of  Directors  are  as  follows  : 

Taylor  Merriman,  Traffic  Manager,  Tri-Valley  Growers,  San  Francisco, 
California 

George  Rees,  General  Manager,  Oxnard  Frozen  Foods,  Oxnard,  California 

Harry  Riddling,  Jr.,  Sales  Manager,  Cypress  Gardens  Citrus  Products, 
Inc.,  Winterhaven,  Florida 

Frank  Perez,  Sales  Manager,  Naturipe  Berry  Growers,  San  Jose, 
California 

Joe  Marshburn,  General  Manager,  Florida  Citrus  Canners  Coop.,  Lake 
Wales,  Florida 

Robert  Stubbs,  Sales  Manager,  Plymouth  Citrus  Products,  Plymouth, 
Florida 

Glen  Grader,  Secretary  Treasurer,  National  Processors,  Inc.,  Albany, 
Oregon 

Our  transportation  cooperative  is  made  up  of  farm  producing  cooperatives 
and  federated  cooperatives.  We  operate  100  pieces  of  equipment  and  cover  48 
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states  for  our  members.  We  appreciate  this  opportunity  to  present  our  views  on 
S  752  to  your  Committee.  We  are  outlining  our  specific  objections  to  the  provi¬ 
sions  of  this  proposed  Bill.  We  would  like  to  discuss  the  basic  issues  which  we 
believe  have  been  presented  for  decision. 

We  do  not  sanction  operations  which  claim,  but  are  not  entitled  to,  the  partial 
exemption  provided  by  Section  203(b)  (5)  of  the  Interstate  Commerce  Act.  We 
support  the  Interstate  Commerce  Commission  in  the  enforcement  of  the  law 
which  it  has  the  duty  to  administer,  and  we  appreciate  their  problem  in  dealing 
with  illegal  operations  that  claim  coop  exemption.  We  know  there  are  transporta¬ 
tion  coops  that  are  not  bona  fide  under  the  definition  of  cooperative  associations 
as  set  forth  in  the  Agricultural  Marketing  Act.  These  illegal  operations  should 
be  stamped  out,  and  since  they  also  hurt  bona  fide  agricultural  cooperatives  and 
federated  coops,  we  believe  in,  and  support,  the  Interstate  Commerce  Commission 
in  its  enforcement.  In  fact,  we  have  tried  to  help  Interstate  Commerce  Com¬ 
mission  to  enforce  the  law. 

We  know  ourselves  of  several  so-called  agricultural  coops  that  are  now  oper¬ 
ating  and  these  should  be  stopped.  I  think  it  would  be  stopped  if  the  Bill  S.  752 
was  passed  in  regards  to  the  law  involved  in  the  bill ;  but  I  do  not  think  that 
the  percentage  should  be  changed  unless  it  is  just  to  make  the  government  freight 
non-member.  We  have  some  so-called  coops  that  are  operating  and  were  set  up 
just  to  haul  government  freight,  but  I  do  not  think  just  because  there  are  a  few 
bad  apples  in  a  barrel  that  we  should  throw  out  the  whole  barrelful. 

It  is  necessary  for  non-member  backhaul,  when  it  is  not  economical  or  feasible 
to  operate  the  trucks  empty  on  a  return  trip.  We  have  members  on  the  West 
Coast  that  ship  to  the  East  Coast  and  we  have  to  depend  on  non-member  or 
government  freight  movements  to  get  the  trucks  back  to  the  West  Coast  to  our 
members.  Therefore,  if  the  House  of  Representatives  pass  the  bill  that  the  Senate 
has  passed,  limiting  the  coops,  including  government,  to  15%  non-member  move¬ 
ment  then  out  oLlOO  trucks  sent  to  the  East  Coast,  we  would  have  to  run 
approximately  85  of  them  back  empty.  This  would  not  be  feasible  for  anyone 
except  some  of  the  common  carriers  that  are  hauling  defense  department  move¬ 
ments  that  charge  from  $1.00  to  $1.50  per  mile  for  their  backhauls,  which  I  think 

is  a  ridiculous  rate.  .  . 

The  farmers  who  are  participating  in  the  farm  transportation  coops  are  trying 
to  promote  the  effective  merchandising  of  agricultural  commodities  in  interstate 
and  foreign  commerce  so  that  the  industry  of  agriculture  will  be  placed  on  a  basis 
of  economical  equality  to  that  of  other  industries;  and  to  that  end,  to  protect, 
control  and  stabilize  the  current  of  interstate  and  foreign  commerce  m  the 
marketing  of  their  agricultural  products.  The  number  of  trucks  operated  by 
farm  cooperatives  has  increased  about  12%  during  the  past  six  years,  while  total 
truck  registration  increased  approximately  30%  over  the  same  period.  Actually, 
the  cooperative  trucks  represent  %oths  of  1%  of  the  total  truck  registrations  m 
1966,  as  compared  with  3/i0ths  of  1%  in  1960,  so  the  cooperatives  are  decreasing 
instead  of  increasing  as  alleged  by  regulated  motor  carriers  and  railroads  bo, 
we  do  not  see  why  the  percentage  should  be  changed  in  the  present  Agricultural 
Marketing  Act.  There  are  only  approximately  500  tractor-trailers  that  are  op¬ 
erating  1,000  miles  or  more  across  country  for  farm  cooperatives.  I  do  not  see 
where  this  would  hurt  the  motor  carriers  or  the  railroads  since  motor  carriers 
and  railroads  have  thousands  and  thousands  of  pieces  of  equipment  operating,  so 
we  would  oppose  the  change  in  the  Agricultural  Marketing  Act  as  far  as  the 
percentage  is  concerned. 

Mr.  Friedel.  What  is  the  percentage  in  the  old  bill  ? 

Mr  Boggs.  Not  to  do  more  for  nonmembers  than  you  do  for  mem¬ 
bers.  So  it  ivould  be  49-51.  The  Government  is  exempt  now.  It  does 
not  count  for  you  or  against  you. 

Mr.  Friedel,.  Let  me  get  it  clear  in  my  mind.  Are  you  opposed  to 
S. 752? 

Mr.  Boggs.  Yes,  sir ;  in  the  form  it  is  now. 

Mr.  Friedel.  In  your  statement  in  the  fourth  paragraph  you  say; 
“We  know  ourselves  of  several  so-called  agricultural  co-ops  that  are 
now  operating  and  these  should  be  stopped.  I  think  it  would  be  stopped 
if  the  bill  S.  752  were  passed.” 

Mr.  Boggs.  Right. 
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Mr.  Friedel.  Yet  you  say  you  are  opposed  to  it  ? 

Mr.  Boggs.  “In  regards  to  the  law  involved,”  it  says  in  my  statement, 
“in  the  bill,”  but  I  do  not  think  that  the  percentage  should  be  changed. 

I  am  opposed  to  it  as  far  as  the  percentage  is  concerned  but  as  far  as 
the  rest  of  the  bill  is  concerned,  I  am  not. 

Mr.  Friedel.  Are  there  any  questions,  Mr.  Adams  ? 

Mr.  Adams.  The  only  question  I  had  was  the  same  thing  that  the 
chairman  asked  on  the  15  percent.  If  you  carry  back  farm  commodities 
you  could  go  up  to — are  you  still  limited  to  15  percent? 

Mr.  Boggs.  Not  on  farm  commodities  as  far  as  under  section  208  (b) 
(6)  which  is  produce. 

Mr.  Adams.  The  limitation  we  worked  out  this  morning  was  15  per¬ 
cent  for  nonmembers,  50  percent  farmers  and  nonmembers,  if  non- 
agricultural.  But  if  it  is  agricultural  that  comes  back,  the  limitation 
does  not  apply. 

Mr.  Boggs.  If  it  is  agricultural  and  fresh  produce,  it  goes  under 
section  203  (b)(6). 

Mr.  Adams.  Is  that  the  only  type  of  agricultural  products  you  can 
carry  that  are  exempt? 

Mr.  Boggs.  For  nonmembers,  yes.  ™ 

Mr.  Adams.  For  nonmembers  ? 

Mr.  Boggs.  Yes,  sir. 

Mr.  Friedel.  Thank  you  very  much. 

Mr.  McCormick.  Mr.  Chairman,  I  am  with  the  American  Farm 
Lines.  We  are  the  largest - 

Mr.  Friedel.  What  is  your  name  ? 

Mr.  McCormick.  Howard  McCormick.  We  are  the  largest  transcon¬ 
tinental  member-owned,  farmer-financed,  farmer-controlled  co-op  in 
existence  today  that  runs  transcontinental.  We  are  opposed  to  any 
legislation  that  will  be  detrimental  to  the  farmers  in  defense  of  our 
country. 

That  is  all  we  have  to  say  about  it. 

Mr.  Friedel.  Thank  you  very  much. 

Mr.  Boggs.  Thank  you,  Mr.  Chairman. 

Mr.  Friedel.  Our  next  witness  is  Mr.  W.  T.  Brady,  secretary,  Tex- 
Cal  Farmers  &  Ranchers  Cooperative,  Inc,  Compton,  Calif 


STATEMENT  OF  W.  T.  BRADY,  EXECUTIVE  SECRETARY,  TEX-CAL. 
FARMERS  &  RANCHERS  CO-OP,  INC.,  COMPTON,  CALIF. 


Mr.  Brady.  Mr.  Chairman,  we  also  support  all  of  the  opposition  to 
this  bill.  I  would  like  to  read  my  statement.  It  is  very  short.  I  have 
a  couple  of  small  quick  observations  to  make  and  that  will  be  it,  I 
believe. 

My  name  is  W.  T.  Brady,  and  I  am  from  Los  Angeles,  Calif.  I  am 
the  executive  secretary  of  Tex-Cal  Farmers  &  Ranchers  Co-op,  Inc.,  a 
nonprofit  farm  cooperative,  incorporated  under  the  laws  of  the  State 
of  Texas. 

Our  association  is  composed  of  farm  members  which  have  banded 
together  to  market  the  various  farm  commodities  and  to  transport 
these  commodities  under  section  203(b)  (5)  of  the  Federal  Agricul¬ 
tural  Marketing  Act. 
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We  are  most  concerned  with  II.  It.  6530 — at  this  point  I  would  like 
to  insert  the  bill  S.  752  which  we  have  been  talking  about  all  day — 
and  feel  that  the  passage  of  this  bill  will,  in  its  present  form,  be  a 
detriment  to  our  members  as  well  as  thousands  of  farmers  and  ranch¬ 
ers  throughout  the  United  States.  We  strongly  oppose  this  bill  in  its 
entirety  as  we  feel  that  the  present  regulations  are  more  than  ade¬ 
quate  to  regulate  the  transportation  of  goods  in  an  economical  way 
from  farms  to  the  markets. 

The  purpose  of  transportation  for  our  farmers  is  to  transport  the 
goods  to  the  markets  economically  and,  in  turn,  have  some  sound, 
feasible,  and  economical  method  to  return  this  equipment  back  to  our 
members  so  that  the  overall  cost  of  transportation  will  not  price  our 
members  out  of  the  competitive  markets. 

If  the  passage  of  this  bill,  in  its  present  form,  is  completed,  it  will 
limit  our  trucks  to  haul  only  15  percent  of  nonmember  freight  as  a 
return  haul  and  we  must,  therefore,  deadhead  85  percent  of  our  trucks 
to  the  point  of  origin.  As  anyone  with  simple  arithmetic  background 
knows,  this  is  economically  impossible  and  will,  therefore,  cause  the 
prices  of  farm  goods  delivered  to  the  market  to  be  appreciably 
increased. 

I  would  like  to  point  out  at  this  particular  time  that  it  costs  within 
an  infinitesimal  percentage  the  same  cost  to  deadhead  a  truck  as  it  does 
a  full  load.  Your  difference  in  costs  is  very,  very  slight.  The  only  sav¬ 
ings  basically  are  the  fuel  savings. 

We  have  recently  read  that  the  common  carriers,  both  truck  and 
rail,  have  been  granted  substantial  increases  for  the  transportation  of 
commodities ;  however,  we  are  basically  using  the  same  rates  in  our 
association  that  have  been  used  for  several  years. 

Our  association  is  also  an  approved  cooperative  by  the  Department 
of  Defense  for  the  cartage  and  hauling  of  their  goods  from,  and  to, 
the  various  bases  throughout  the  United  States.  As  many  of  us  know, 
Government  freight  is  exempt  from  economical  regulation  under  sec¬ 
tion  22  of  the  Motor  Carrier  Act,  and  under  section  203(b)  (5),  we 
have  been  saving  the  Government  untold  thousands  of  dollars  on  the 
movement  of  Government  freight. 

In  these  days  of  higher  taxes,  through  the  bill  that  is  pending  for 
the  10  percent  surcharge,  and  the  reported  $6  billion  cut  in  the  na¬ 
tional  spending,  by  not  passing  this  bill,  we  will  still  be  in  a  position 
to  assist  the  Government  in  cutting  their  cost  of  transportation. 

It  has  been  related  to  me,  by  the  various  transportation  people  in  the 
Department  of  Defense,  that  movement  by  the  agricultural  marketing- 
association  vehicles  has  afforded  the  Government  a  substantial  sav¬ 
ings,  plus  they  are  receiving  through  truck  service  that  is  faster  than 
the  service  that  they  had  prior  to  this  time. 

I  would  like  to  point  out  at  this  particular  time  since  we  have  written 
the  statement  we  made  a  little  survey.  There  are  13  approved  co-ops 
of  the  Department  of  Defense  out  of  the  thousands  of  co-ops  through¬ 
out  the  United  States. 

These  13  co-ops  in  the  last  year  and  a  half  have  hauled  approxi¬ 
mately  $15  million  worth  of  revenue-producing  freight.  After  studying 
the  tenders  that  have  been  filed  by  the  common  carriers  under  section 
22  and  studying  the  cheapest  tender  that  the  co-ops  have  filed,  under 
our  exemptions  that  we  filed  with  the  Department  of  Defense  we  find 
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a  25  or  80  percent  savings  for  the  tax  year,  meaning  that  in  the  last 
year  or  year  and  a  half  these  13  co-ops  have  saved  the  taxpayers  $5 
million. 

This  must  not  be  overlooked  as  we  see  it. 

Mr.  Friedel.  Let  me  ask  you  this  question.  How  many  co-ops  are 
there  ?  Do  you  know  ? 

Mr.  Brady.  I  have  no  idea.  To  my  knowledge  they  are  not  even 
cataloged.  There  are  thousands  of  them. 

Mr.  Friedel.  Do  you  know  what  percentage  the  13  cooperatives 
bears  to  the  overall  trucking  requirements  of  the  Department  of 
Defense  ? 

Mr.  Brady.  You  mean  the  total  freight  that  the  Government  uses 
the  co-ops  to  ship  ? 

Mr.  Friedel.  Yes. 

Mr.  Brady.  I  read  an  article  that  was  published  in  one  of  the  trade 
journals  a  few  months  ago.  It  seems  to  me  that  it  was  something  less 
than  1  percent  of  the  total  dollars  that  the  Department  of  Defense 
spent  for  freight  charges.  Yet  out  of  this  1  percent  we  have  estimated 
a  savings  to  the  Government  of  over  $5  million  of  the  taxpayers’ 
money. 

This  is  one  of  the  reasons  that  we  are  extremely  concerned  with  this 
bill.  The  second  reason  is  that  the  Department  of  Defense  offers  us  an 
opportunity  to  get  our  trucks  back  to  the  point  of  origin.  We  are  not 
like  a  common  carrier  that  has  thousands  and  thousands  of  solicitors 
on  the  street  that  can  solicit  business  from  every  manufacturer  in  the 
country. 

We  have  been  hauling  for  the  Department  of  Defense,  saving  them 
money.  We  have  no  solicitors.  Therefore,  I  feel  that  by  limiting  this 
to  15  percent  we  will  knock  the  taxpayers  out  of  the  savings,  plus  we 
will  also  knock  our  member  farmers  from  an  economical  way  to  move 
their  goods  into  the  market. 

This,  I  think,  is  the  high  point  that  has  not  been  mentioned  here¬ 
tofore. 

Now,  we  feel  that  if  in  your  judgment  this  bill  must  be  passed  at 
this  session  of  Congress — we  had  no  knowledge  ourselves  of  the  Senate 
bill  at  the  time  of  the  hearing  or  we  would  have  been  there,  but  we  had 
knowledge  of  this  hearing  last  week.  So  this  was  quite  short  notice.  I 
think  that  if  there  is  such  a  hurry  for  the  Congress  to  have  to  pass  a 
bill,  then  there  is  no  provision  of  any  kind  for  a  grandfather  clause  in 
any  of  the  bills  and  I  appeared  before  this  committee  10  years  ago  in 
1958  and  there  was  a  grandfather  clause,  I  personally  know,  at  that 
time. 

I  read  the  original  act  of  1935  and  there  was  a  grandfather  clause 
at  that  time.  So,  in  effect,  if  this  bill  is  passed  the  way  it  is  written,  I 
firmly  believe  that  you  will  put  many,  many  of  these  co-ops  out  of 
business.  The  freight  then  will  have  to  go  back  through  the  other 
channels  which  I  will  comment  on  in  a  moment  that  apparently  have 
been  unsatisfactory  and  made  the  cost  of  the  produce  at  the  markets 
and  the  farm  products  higher  than  they  are  today  because,  as  we  all 
know,  the  cost  of  everything  goes  up. 

Our  transportation  basic  cost  is  still  about  the  same  as  it  has  been 
for  years. 

Mr.  Friedel.  You  may  proceed  with  your  statement. 
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Mr.  Brady.  If,  in  your  judgment,  this  bill  must  be  passed,  then  we 
strongly  advocate  and  plead  that  a  section  be  added  to  this  bill  to  insert 
a  grandfather  clause  so  that  those  associations  that  are  presently  op¬ 
erating  under  the  existing  law  will  not  be  put  out  of  business  as  this 
bill  indicates  by  sound  arithmetical  calculations  we  cannot  operate  our 
vehicles  under  this  change.  This  bill  will,  therefore,  have  the  effect  of 
eliminating  many  of  the  cooperatives  that  are  performing  transporta¬ 
tion  services  for  nonmembers. 

I  do  not  feel  that  Congress  should  legislate  a  lawful  business  out  of 
existence. 

In  conclusion  and  in  summary,  the  passage  of  this  bill  will  work  to 
the  detriment  of  the  farmers  and  the  general  public  by  raising  the  cost 
of  farm  products  in  the  markets  and  will  cost  the  Government  these 
thousands  of  dollars.  And  since  this  was  written,  we  have  run  this 
study,  now  it  is  in  the  millions,  for  the  Department  of  Defense. 

I  think  that  these  savings  and  such  economy  should  not  and  must 
not  be  overlooked.  I  have  a  comment  or  two  that  I  have  picked  up  in 
the  last  couple  of  days.  This  bill,  as  I  see  it,  was  designed  to  benefit  the 
common  carrier  exclusively  at  the  expense  of  the  farmers.  Now,  the 
provisions  of  this  bill  would  destroy  the  only  major  source  of  de¬ 
pendable  flexible  and  economically  feasible  shipments  of  farm  products 
to  the  market,  the  agricultural  cooperatives  nonprofit  transportation 
machinery. 

Trucjg  owned  and  operated  by  the  agricultural  cooperatives  have 
been  e^npt  from  the  ICC  regulations  for  more  than  30  years  and 
have  been  a  major  factor  in  protecting  the  farmer  from  the  high  freight 
rates  and  poor  service  that  would  result  from  the  monopolistic  domi¬ 
nance  by  common  carriers. 

I  have  only  one  other  statement.  In  the  Senate  Report  No.  48  of 
1966,  common  carriers  neglected  or  refused  to  recognize  the  needs  of 
the  farmers.  In  this  Senate  report  was  noted  complaints  against  com¬ 
mon  carriers  regarding  small  shipments,  shipments  to  and  from  areas 
of  lesser  volume  of  traffic  shipment,  having  multiple  pickups  and  de¬ 
liveries  and  refusal  of  shipments  that  the  carriers  believed  to  be 
marginally  profitable. 

We  feel  that  by  the  passage  of  this  bill,  if  we  limit  ourselves  to  15 
percent  for  backhaul,  gentlemen,  I  don’t  know  how  we  will  get  our 
equipment  back  to  the  point  of  origin.  Obviously,  we  can’t  deadhead 
them  back. 

Mr.  F Riedel.  Are  there  any  questions  ? 

Mr.  Adams.  I  have  just  one  question. 

I  take  it  then  what  you  wont  out  of  this  bill  is  either  a  grandfather 
clause  for  yourself  or  you  want  on  page  2  the  proviso  stricken  which 
says : 

Provided,  That  for  the  purpose  hereof,  notwithstanding  any  other  provision  of 
law,  transportation  performed  or  on  behalf  of  the  United  States  or  any  agency  or 
instrumentality  thereof  shall  be  deemed  transportation  performed  for  a  non¬ 
member. 

Mr.  Brady.  The  position  of  putting  the  Federal  Government  into 
the  nonmember  category  is  a  rather  devastating  position  to  the  tax¬ 
payers  as  I  see  it. 
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Even  though  your  co-ops  only  haul  less  than  one  percent  of  the  de¬ 
fense  dollar,  still  we  are  still  talking  about  $5  million  worth  of  tax¬ 
payers  money.  I  don’t  believe  this  can  be  overlooked. 

So,  if  the  bill  is  passed  as  it  is  written,  then  there  should  be  a  grand¬ 
father  clause  to  let  the  people,  who  have  been  doing  this  and  saving 
the  Government  this  money,  be  able  to  continue  to  save  the  Govern¬ 
ment.  this  money. 

Then,  I  think  that  we  are  in  an  awful  big  hurry  here,  as  I  under¬ 
stand  you,  of  deadlines  to  make,  you  have  a  situation  that  the  Congress 
will  have  to  adjourn  very  shortly.  I  don’t  believe  that  the  time  for  a 
comprehensive  study  has  been  allowed  for  this  thing. 

Mr.  Adams.  You  have  the  ability  to  carry  50  percent  of  your  total 
tonnage  even  if  it  is  nonmember,  if  it  is  farmer  oriented. 

Mr.  Brady.  I  would  appreciate  if  you  would  point  that  out  to  me. 

Mr.  Adams.  That  is  what  I  asked  this  morning.  Page  1  of  the  bill 
says  the  transportation  performed  for  nonmembers  who  are  neither 
farmers,  cooperative  associations,  or  federations.  That  is  the  15  per¬ 
cent.  The  proviso  on  page  2  says  you  can  carry  up  to  the  same  quantity 
if  it  is  for  a  nonmember  but  I  gather  in  the  agricultural  field. 

Mr.  Brady.  It  does  not  say  it  though.  My  reading  of  it,  I  interpret 
it  in  the  manner  and  I  may  be  entirely  wrong.  If  we  haul  what  we 
would  consider  to  take  as  agricultural  exempt  products  under  206(b). 

Mr.  Adams.  Up  to  50  percent. 

Mr.  Brady.  It  does  not  say  that.  There  is  no  proviso  for  that  any¬ 
where  that  I  can  find.  As  I  read  the  bill  we  can  haul  85  perdfnt  for 
members,  15  percent  for  nonmembers.  Let  us  assume  that  wTe  have  our 
truck  back  East  and  it  must  come  back  for  a  member - 

Mr.  Adams.  You  have  a  cooperative  association  or  farmer  who  is  a 
nonmember,  he  wants  you  to  backhaul.  You  can  backhaul  until  you 
use  up  to  50  percent  of  your  tonnage. 

Mr.  Brady.  Where  is  that? 

Mr.  Adams.  Line  5  through  line  8  on  page  1  and  lines  13  to  20  on 
page  2  there  is  no  other  interpretation  you  can  make  unless  the 
language  means  nothing. 

Mr.  Brady.  What  were  the  lines  on  the  second  page. 

Mr.  Adams.  The  proviso,  lines  13  through  20. 

Mr.  Brady.  I  see.  I  had  not  read  that  because  I  was  looking  for  a 
percentage  figure. 

This  raises  another  question,  though.  Does  the  15  percent  come  off 
the  50  and  go  down  to  35  for  nonmembers  ? 

Mr.  Adams.  This  morning  I  asked  that  and  they  said  it  goes  15  and 
35  to  make  a  total  of  50.  In  other  words,  you  go  15  percent  for  non- 
members.  Then  you  can  go  an  additional  35  percent  for  people  who  are 
farmers  or  cooperatives  who  are  nonmembers  just  so  long  as  your  total 
of  what  you  do  for  nonmembers  plus  the  farmers  isn't  more  than  half 
of  your  total. 

As  I  gather  from  your  background  you  are  probably  transporting 
citrus  products  or  frozen  juices  and  so  on  to  the  East.  You  coidd 
backhaul  farmers  material  within  that  definition  for  35  percent  and 
you  could  backhaul  for  nonmembers,  nonfarmers,  15  percent. 

If  I  am  wrong  in  that,  I  would  appreciate  your  submitting  a  state¬ 
ment.  so  that  we  can  be  sure  we  have  the  right  interpretation. 

Mr.  Brady.  I  am  sure  what  you  have  said  is  correct.  However,  there 
is  a  practical  operational  point  where  we  have  a  problem.  There  is 
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little  of  the  farm  products  that  move  into  the  west  coast  from  some 
of  these  areas  that  are  farmers  sell  and  market  their  products. 

Our  problem,  if  there  are  products  that  belong  to  a  different  farm 
group  or  an  exempt  product,  we  will  call  it  that,  is  that  the  coordina¬ 
tion  of  this  is  sometimes  impossible.  So,  we  do  have  a  great  amount  of 
difficulty  coordinating  the  products  that  would  come  under  the  206(b) 
section  of  the  law  and  it  becomes  an  operational  problem. 

Mr.  Adams.  What  do  you  haul  back  ? 

Mr.  Brady.  Prior  to  the  time  of  the  Department  of  Defense  we 
hauled  just  general  freight,  sir,  and  an  occasional  member  load  and  it 
was  very  occasional  because  the  cooperatives  that  we  deal  with  on  the 
west  coast  and  that  we  belong  to,  their  major  move  is  from  the  west 
coast  to  the  east  coast.  The  move  from  the  east  coast  to  the  west  coast, 
there  is  a  limited  quantity  of  cooperative  freight  coming  West. 

Therefore,  we  are  forced  to  find  some  method  to  fill  our  trailers. 
Upon  reading  this,  it  brings  another  question  to  mind.  I  don’t  know 
and  I  would  like  to  ask  the  gentleman  whether  lie  can  clarify  it.  Let 
us  assume  that  our  trucks  are  back  East,  can  we  then  trip  lease  a 
1  certificated  carrier  ?  Does  this  count  against  this  15  percent  ? 

/  Mr.  Adams.  We  haven’t  said  that  it  would. 

Mr.  Brady.  I  am  just  asking  you.  I  don’t  know. 

Mr.  Friedel.  You  are  supposed  to  give  us  the  information. 

Mr.  Brady.  This  is  the  problem  because  the  reason  we  are  against 
the  bill,  we  feel  that  there  is  legislation  sufficient  to  stamp  out  the 
abuses  that  we  have  listened  to  all  morning. 

Mr.  Friedel.  I  understand.  If  this  bill  passes  you  would  like  to  con¬ 
tinue  doing  what  you  are  doing  today  under  a  grandfather  clause  ? 

Mr.  Brady.  Yes,  sir. 

Mr.  Friedel.  With  no  limitation  whatsoever  on  any  commodity. 

Mr.  Brady.  We  still  have  the  primary  objective  in  mind  that  we 
must  serve  our  members.  There  are  times  of  the  year  that  the  members’ 
commodities  for  the  market  are  not  available.  There  are  different  grow¬ 
ing  seasons  and  so  forth. 

There  are  times  when  you  are  going  to  park  a  piece  of  expensive 
equipment.  This  works  to  the  farmers  detriment  also.  He  has  an  invest¬ 
ment  in  this. 

Mr.  Friedel.  Mr.  Brady,  I  want  to  thank  you. 

Now,  we  have  three  other  witnesses.  The  bells  have  rung.  We  will 
f  have  to  go  back  to  the  floor  again.  This  will  be  the  end  of  the  meeting. 

Mr.  James  Cardwell,  president  of  the  Midwest  Growers  Cooperative 
Corp.,  Oklahoma  City,  Okla. 

STATEMENT  OF  JAMES  CARDWELL,  GENERAL  MANAGER,  TRANS¬ 
PORTATION  OFFICE,  MIDWEST  GROWERS  COOPERATIVE  CORP., 

OKLAHOMA  CITY,  OKLA. 

Mr.  Cardwell.  Mr.  Chairman  and  members  of  the  committee,  I  will 
try  to  make  this  rather  brief.  My  name  is  James  Cardwell,  general 
manager  of  the  Transportation  Office  of  Midwest  Growers  Cooperative 
of  Los  Angeles. 

My  statement  is  on  file  here.  It  is  a  matter  of  the  record. 

I  would  like  to  make  a  few  comments.  I  would  like  you  to  know 
that  we  are  against  the  bill  in  its  present  form.  Also,  I  would  like  to 
bring  out  that  we  do  save  the  Department  of  Defense  a  substantial 


68 


amount  of  money.  I  would  1  ike  you  to  know  that  we  are  not  in  any  way 
in  the  manufactured  business.  Our  members  grow  the  products  and 
we  haul  to  the  various  markets  of  the  Nation. 

Consequently,  we  back  haul  whatever  goods  we  can  get. 

(Mr.  Cardwell’s  prepared  statement  follows :) 

Statement  of  James  Cardwell,  General  Manager,  Mid-West  Growers 
Cooperative  Corp.,  Oklahoma  City,  Okla. 

Mr.  Chairman,  my  name  is  James  Cardwell,  and  I  am  the  General  Manager 
of  the  Transportation  Office  of  Mid-West  Growers  Co-operative  Corp.,  Los  Angeles 
office,  which  is  non-profit  farm  co-operative  incorporated  under  the  laws  of  the 
State  of  Oklahoma. 

Mid-West  Growers  Co-operative  Corp.  is  composed  of  various  farm  members 
banded  together  to  market  their  various  farm  products  and  transport  the  pod- 
ucts  under  Section  203(b)(5)  and  203(b)(6)  of  the  Interstate  Commerce  Act. 
We  operate  with  the  purpose  of  transporting  the  goods  of  our  members  to  the 
markets  economically  and,  in  turn,  have  some  sound,  feasible  and  also  economical 
method  of  returning  this  equipment  back  to  our  members  in  order  to  maintain 
an  over  all  cost  which  will  keep  our  members  competitive  in  the  markets. 

We  are  greatly  concerned  with  Bill  H.R.  6530  as  we  feel  that  the  passage  of 
this  bill,  as  it  is  presently  drafted,  will  prove  detrimental  not  only  to  our  mem¬ 
bers,  but  to  the  thousands  of  ranchers  and  farmers  throughout  the  nation.  We 
very  strongly  oppose  the  entire  bill  because,  in  our  opinion,  the  present  regula¬ 
tions  more  than  adequately  regulate  the  transportation  of  goods,  while  main¬ 
taining  an  economical  manner  of  doing  so. 

This  bill,  as  drafted,  will  limit  our  trucks  to  haul  only  15%  of  non-member 
freight  on  the  return  haul  and  would,  therefore,  force  us  to  dead  head  85%  of 
our  trucks  back  to  the  original  shipping  point.  This,  in  effect,  would  be  mathe¬ 
matically  and  economically  impossible  and  would  force  the  price  of  farm  com¬ 
modities  to  be  drastically  increased  in  the  markets. 

Should  you  definitely  feel  that  a  bill  of  this  nature  must  be  passed,  we  feel 
that  a  practical  solution  would  be  the  insertion  of  a  “grandfather”  clause  which 
would  insure  the  cooperatives  that  are  presently  operating  under  the  existing 
law  that  they  would  not  be  put  out  of  business,  which  the  bill  as  written  would 
certainly  do.  These  cooperatives  operating  at  the  present  are  completely  lawful, 
and  we  do  not  feel  that  Congress  should  legislate  the  lawful  business  out  of 
existence. 

We  have  been  approved  by  the  Department  of  Defense  to  haul  their  freight 
to  various  locations  and  bases  in  the  United  States.  This  is  exempt  from  economi¬ 
cal  regulation  under  section  22  of  the  Motor  Carrier  Act,  and  by  operating  for  the 
Department  of  Defense  under  Section  203(b)  (5),  we  have  been  able  to  reduce 
the  transportation  costs  for  the  Department  of  Defense.  It  is  our  understanding, 
through  conversations  with  various  employees  for  the  Department  of  Defense, 
that  the  Department  of  Defense  is  receiving  faster  service  because  the  vehicles 
which  operate  under  the  Agricultural  Marketing  Act  provide  “through”  truck 
service  at  the  substantial  savings  to  the  government. 

In  closing,  we  wish  to  stress  the  fact  that  the  passage  of  this  bill,  as  presently 
written,  will  only  cause  an  overall  increase  in  farm  commodity  costs  and  will 
be  detrimental  to  the  farmers  and  the  general  public.  We  feel  that  the  savings 
of  thousands  of  dollars  to  the  Department  of  Defense,  which  is  presently  being 
afforded  by  using  the  Agricultural  Marketing  vehicles,  cannot,  should  not  and 
must  not  be  ignored  and  should  certainly  be  taken  into  consideration. 

Mr.  Frieoel.  Thank  you,  Mr.  Cardwell.  Are  there  any  questions? 
Mr.  Adams.  No. 

Mr.  Friedel.  Our  next  witness  will  be  Mr.  Howard  Mecom,  general 
manager  of  the  United  Agricultural  Transportation  Association  of 
America  Marketing  Co-op. 
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STATEMENT  OE  JOHN  CABANISS,  COUNSEL,  UNITED  AGRICUL¬ 
TURAL  TRANSPORTATION  ASSOCIATION  OF  AMERICA  MAR¬ 
KETING  CO-OP,  WACO,  TEX. 

Mr.  Cabaniss.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  John  Cabaniss,  Waco,  Tex.,  attorney  for  the  United  Agricul¬ 
tural  Transportation  Association  of  America  Marketing  Co-op,  of 
which  Mr.  Howard  Mecom  is  the  general  manager.  And  if  I  may,  I 
am  appearing  in  his  behalf.  I  will  take  about  2  minutes  of  the  com¬ 
mittee’s  time.  We  are  trying  to  help  on  this.  We  are  against  the  bill. 

Mr.  Brady,  Mr.  McCormick  and  a  number  have  summed  up  some  of 
the  objections  which  we  have  and  selfishly  we  would  like  to  state  this 
for  the  record,  that  the  board  of  directors  of  our  co-op  has  directed  us 
to  let  the  Interstate  Commerce  Commission  inspect  the  records  at  any 
and  all  times,  which  they  have  done  and  which  they  have  been  doing 
since  September  21, 1966  when  we  were  incorporated. 

Now,  in  aid  of  this  committee’s  work  we  would  like  to  present  one 
thing.  I  knew  of  this  as  an  attorney  about  Sunday,  when  I  caught  a 
plane.  So  I  grabbed  something  out  of  my  briefcase  that  has  been  of 
invaluable  aid  to  me.  I  would  like  to  mention  the  author’s  name  be¬ 
cause  I  think  it  is  deserving. 

He  is  a  law  student  in  Hastings  Law  School  out  in  California.  He 
is  a  young  man.  His  name  is  Charles  B.  Wiggins.  He  wrote  an  article 
called  “Non-Farm  Backhauls  for  Non-Members  of  Agricultural  Co¬ 
operatives  :  Impact  of  the  Northwest  Decision.” 

If  you  have  ever  done  a  little  graduate  work,  in  the  paper  that  the 
professor  called  for  he  wants  a  good  style  paper  and  wants  }rou  to  give 
a  little  background  and  go  into  historical  interpretation  of  the  par¬ 
ticular  topic  you  are  on,  you  know  how  important  it  is  to  have  some¬ 
one  who  can  sit  down  and  lay  out  cold  turkey  for  you.  This  young 
man  does  it. 

Mr.  Friedee.  Would  you  like  to  have  it  printed  in  the  record? 

Mr.  Cabaniss.  I  would  like  to,  sir. 

W e  thank  you  for  your  time. 

(The  documents  referred  to  follow  :) 

STATEMENT'  OF  HOWARD  MECOM,  GENERAL  MANAGER.  TRANSPORTATION  OFFICE, 

United  Agricultural  Transportation  Association  of  America,  Marketing 

Co-op,  Waco,  Tex. 

Mr.  Chairman,  my  name  is  Howard  Mecom  and  I  am  the  General  Manager  of 
the  Transportation  Office  of  United  Agricultural  Transportation  Association  of 
America,  Marketing  Co-op,  Los  Angeles  office.  We  are  a  corporation  formed  under 
the  laws  of  the  State  of  Texas  and  are  a  non-profit  cooperative. 

Our  co-operative  consists  of  members  who  have  handed  together  to  market  and 
transport  farm  commodities  under  Section  203(b)(5)  and  203(b)(0)  of  the 
Interstate  Commerce  Act.  We  have,  under  present  laws,  transported  members’ 
products  economically  to  the  market  places  of  the  United  States  and  are  able  to 
use  non-member  freight  for  return  of  the  vehicle  back  to  the  point  of  origin.  This 
method  has  proved  economically  sound  and  has  helped  keep  the  cost  of  farm 
commodities  from  drastically  increasing. 

I  am  here  to  state  our  opinions  and  views  on  Bill  HR-6530  about  which  we  are 
extremely  alarmed  and  concerned.  This  bill,  in  its  present  form,  will  limit  our 
trucks  to  haul  only  15%  non-member  freight  on  the  return  haul,  meaning  that 
85%  of  the  return  haul  would  have  to  be  dead  head.  This,  I  am  sure  you  can  see, 
would  be  economically  impossible  to  do  without  causing  a  tremendous  increase  in 
the  cost  of  farm  products  and  commodities. 
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If  it  is  felt  that  legislation  should  be  granted  and  passed,  we  feel  that  the 
cooperatives  that  are  presently  operating  should  be  protected  by,  perhaps,  the 
inclusion  of  a  “Grandfather  Right”  clause  which  would  allow  these  co-operatives 
to  continue  in  business.  This  bill,  as  presently  drafted,  \yould  surely  put  many  of 
the  cooperatives  out  of  business.  We  do  not  feel  that  legislation  should  be  passed 
whereby  a  lawful  business  will  he  forced  out  of  existence. 

In  the  minutes  of  our  co-operative,  the  Board  of  Directors  have  directed  me  to 
let  the  Interstate  Commerce  Commission  check  our  hooks  and  records,  which  they 
have  constantly  done.  We  have,  at  all  times,  fully  cooperated  with  the  Interstate 
Commerce  Commission ;  however,  under  the  existing  law,  we  are  not  required  to 
do  this.  I,  therefore,  feel  that  if  this  bill  is  passed,  we  should  have  “grandfather 
rights”  as  we  have  always  cooperated  with  the  Interstate  Commerce  Commission 
and  complied  with  their  regulations. 

We  also  operate  as  a  cooperative  approved  by  the  Department  of  Defense  to 
haul  their  freight.  This  government  freight  is  exempt  from  economical  regulation 
under  Section  22  of  the  Motor  Carrier  Act,  and  by  operating  under  Section  203 
(b)(5)  for  the  Department  of  Defense,  we  have  helped  reduce  the  cost  of  trans¬ 
portation  for  this  branch  of  the  government.  It  appears  to  me  that  this  phase  of 
our  operation  is  very  important,  especially  in  view  of  the  current  tax  increase  and 
in  view  of  the  fact  that  there  is  a  six  billion  dollar  cut  in  the  budget.  The  savings 
our  vehicles  have  been  giving  to  the  government  should  certainly  be  taken  into 
consideration  as  I  am  sure  you  can  realize  this  type  of  savings  is  very  important 
to  the  national  budget. 

It  is  our  opinion,  as  well  as  many  members  of  the  Department  of  Defense,  that 
the  service  rendered  by  the  cooperatives  is  faster  than  service  previously  received, 
since  we  are  able  to  provide  “through”  transportation.  This  phase  is  also  very 
important  to  the  Department  of  Defense. 

It  was  recently  approved  that  the  common  carriers,  including  rail  and  truck, 
have  substantial  rate  increases.  We  wish  to  point  out,  however,  that  we  have 
maintained  basically  the  same  rates  for  several  years.  This  is  an  important 
factor  to  the  farming  and  ranching  markets  and  has  been  a  prime  factor  in  the 
cost  of  farm  commodities. 

To  summarize  our  opinions  and  views,  we  feel  that  the  passage  of  this  bill 
will  be  detrimental  to  the  general  public  and  the  farmers  and  will  create  an 
increase  in  the  cost  of  farm  commodities.  It  will  also  endanger  the  existence  of 
lawful  businesses  that  are  presently  assisting  the  government  in  substantial 
savings  in  the  cost  of  transportation.  We  feel  that  these  facts  must  be  very  fully 
and  carefully  considered. 

Thank  you  very  much. 


Nonfarm  Backhauls  for  Nonmembers  of  Agricultural  Cooperatives  : 

Impact  of  the  Northwest  Decision 

(By  Charles  B.  Wiggins,  Hastings  Law  School,  California) 

In  1965,  the  Court  of  Appeals  for  the  Ninth  Circuit,  in  Northwest  Agricultural 
Cooperative  Association  v.  ICC,1  held  that  agricultural  cooperatives  which  haul 
nonagricultural  products  to  and  for  nonmembers  maintain  their  transportation 
exemption  from  the  Interstate  Commerce  Act,2  provided  such  activity  is  “neces¬ 
sary  and  incidental”  to  the  statutory  purpose  of  the  association.  The  decision 
broadened  the  scope  of  activities  which  had  been  permitted  by  the  Interstate 
Commerce  Commission  under  this  exemption,  and  climaxed  a  continuing  dispute 
between  the  Commission  and  the  courts  as  to  the  nature  and  limitations  of  the 
cooperative  exemption,  most  significantly  from  the  regulation  of  rates.  It  is  the 
purpose  of  this  discussion  to  examine  the  present  status  of  the  cooperative 
exemption,  based  on  the  Northwest  decision,  by  analyzing  the  various  positions 
expounded  as  to  the  proper  statutory  construction,  and  the  ramifications  of 
proposals  for  change  in  the  regulatory  system. 


1  350  F.2d  252. 

2  49  U.S.C.  ch.  8  (1964). 
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THE  NORTHWEST  DECISION 

The  Interstate  Commerce  Commission 3  sought  to  enjoin 4  Northwest  Agricul¬ 
tural  Cooperative  Association 5  from  engaging  in  certain  transportation  activities 
in  alleged  violation  of  the  Interstate  Commerce  Act.6  It  claimed  that  the  nonmem¬ 
ber  backliauling  of  nonagricultural  products  by  Northwest  could  not  be  performed 
without  requisite  Commission  authorization.7  Northwest  contended 8  that  it 
was  an  agricultural  cooperative,  exempt  from  the  regulations  of  the  Commission 
by  virtue  of  section  303,  which  provided  : 

(b)  Nothing  in  this  chapter,  except  the  provisions  of  section  304  of  this  title 
relative  to  qualifications  and  maximum  hours  of  service  of  employees  and  safety 
of  operation  or  standards  of  equipment  shall  he  construed  to  include  .  .  .  (5) 
motor  vehicles  controlled  and  operated  by  a  cooperative  association  as  defined  in 
the  Agricultural  Marketing  Act,  approved  June  15,  1929,  as  amended,  or  by  a 
federation  of  such  cooperative  associations,  if  such  federation  possesses  no 
greater  powers  or  purposes  than  cooperative  associations  so  defined  .  .  .9 

Northwest  was  organized  under  the  Idaho  Cooperative  Marketing  Act10  “for 
the  purpose  of  transporting  the  agricultural  products  of  its  members  to  market 
at  a  lower  cost  than  that  which  the  members  would  incur  if  transportation  were 
arranged  by  each  member  individually.” 11  Outbound,  Northwest  owned-and- 
operated  vehicles  carried  the  products  of  its  members  to  market.  Returning,  so 
far  as  was  possible,  these  trucks  hauled  farm  supplies  required  by  its  members. 
However,  the  demand  for  such  supplies  did  not  meet  the  volume  of  members 
products  hauled  to  market.  Therefore,  in  lieu  of  returning  empty,  these  vehicles 
hauled,  on  a  for-liire  basis,  nonfarm  products  and  supplies  from  and  for  non¬ 
members  of  the  association.  These  nonfarm  backhauls  accounted  for  less  than 
18  percent  of  Northwest’s  total  revenue  for  a  4-month  test  period.12  It  was  these 
nonfarm  backhauls  the  Commission  sought  to  enjoin. 

A  “cooperative  association”  is  defined  by  the  Agricultural  Marketing  Act13  in 
these  terms : 

“ [Cooperative  association”  means  any  association  in  which  farmers  act  to¬ 
gether  in  processing,  preparing  for  market,  handling,  and/or  marketing  the  farm 
products  of  persons  so  engaged,  and  also  means  any  association  in  which  farmers 
act  together  in  purchasing,  testing,  grading,  processing,  distributing,  and/or 
furnishing  farm  supplies  and/or  farm  business  services:  Provided,  however, 
That  such  associations  are  operated  for  the  mutual  benefit  of  the  members  thereof 
as  such  producers  or  purchasers.  .  .  . 

******* 

And  in  any  case  [conform]  to  the  following : 

.  .  .  [T]he  association  shall  not  deal  in  farm  products,  farm  supplies,  and  farm 
business  services  with  or  for  nonmembers  in  an  amount  greater  in  value  than  the 
total  amount  of  such  business  transacted  by  it  with  or  for  members.14 

Northwest  contended  that,  as  a  cooperative  association  within  the  statutory 
definition,  it  remained  exempt  so  long  as  its  total  dollar  volume  of  member  busi¬ 
ness  exceeded  its  nonmember  business.15  Its  status  should  not  change  because  its 
backhauls  were  of  nonagricultural  products  for  nonmembers.  Rather,  since  these 
backhauls  were  incidental  to  its  main  purpose  as  a  hauler  of  member  products, 
and  comprised  less  than  half  of  its  total  business  revenue,  the  association  should 
still  remain  within  the  statutory  exemption. 

The  Commission  countered  this  statutory  construction.16  It  contended  that  the 
terms  of  the  exemption  extend  only  to  activities  “directly  beneficial  or  function- 


3  Hereinafter  referred  to  as  Commission. 

4  234  F.  Supp.  496  (D.  Ore.  19G4). 

6  Hereinafter  referred  to  as  Northwest. 

"  The  alleged  violations  were  of  49  U.S.C.  §§  303(c),  306(a),  309(a)  (1964). 

7  234  F.  Supp.  at  498. 

8  Id. 

» 49  U.S.C.  §  303(b) (5)  (19G4). 

»5  Idaho  Code  Ann.  §§  22-2G01  to -2628  (1948). 

11  Brief  for  Appellant  at  3,  Northwest  Agrlc.  Cooperative  Ass’n  v.  ICC,  350  F.2d  252 
(9th  Cir.  1965). 

12  Id.  ;  350  F.2d  at  253. 

23  12  U.S.C.  §§  1141— 41j  (1964). 

14  12  U.S.C.  §  1141j  (a)  (1964). 

“  350  F.2d  at  253-54. 

is  Id. 
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ally  related”  17  to  the  marketing  of  member  products  or  to  the  provision  of  member 
supplies  and/or  member  business  services.  Northwest’s  provision  of  for-hire  trans¬ 
portation  was  not  so  related  to  permissible  activities.  Therefore,  it  was  not  en¬ 
titled  to  exemption,  but  was  subject  to  the  Commission’s  regulations. 

HELD:  Judgment  'for  Northwest.  Northwest  complied  with  the  statutory  re¬ 
quirements,  and  was  a  “cooperative  association”  wdthin  the  definition  expounded 
by  the  Agricultural  Marketing  Act.  The  statutory  provision  limits  farm  activities 
performed  for  nonmembers,  but  this  cannot  be  construed  as  an  express  prohibition 
of  all  wonfarm  activities.18  Such  nonfarm  activities  must  only  be  “incidental  and 
necessary”  to  the  cooperative’s  main  purpose  of  marketing  farm  products  and 
furnishing  farm  supplies  and  farm  business  services  for  members.19  Northwest’s 
nonmember  backhauls  were  necessary,  since  without  them,  it  could  not  have  trans¬ 
ported  member  products  as  cheaply  as  the  cost  of  common  carriage.  They  were 
incidental,  comprising  less  than  18  percent  of  total  business  revenues.  Northwest, 
therefore,  retained  its  exemption  by  the  application  of  this  test.20 


DETERMINATION  OF  LEGISLATIVE  INTENT 


The  Interstate  Commerce  Act 


Northwest  was  decided  on  the  ultimate  question  of  statutory  construction,  The 
court  was  faced  with  interpreting  the  Interstate  Commerce  Act  and  the  Agricul¬ 
tural  Marketing  Act,  both  enacted  at  different  times  to  settle  different  legislative 
problems.  Of  these,  the  legislative  history  of  the  Interstate  Commerce  Act  is  the 
most  elucidating,  and  has  posed  the  most  problems. 

The  agricultural  cooperative  exemption  to  the  Interstate  Commerce  Act21  be¬ 
came  law  as  part  of  the  Motor  Carrier  Act  of  193-1. 22  The  purpose  of  that  legisla¬ 
tion  was  expressly  stated  to  be  the  regulation  of  motor  carrier  transportation  so 
that  economical  and  efficient  service  could  be  promoted  “without  .  .  .  undue 
preferences  or  advantages,  and  unfair  or  destructive  competitive  practices.  .  .  .”  23 
The  regulatory  power  of  such  a  policy  was  vested  in  the  Interstate  Commerce 
Commission.24  In  enacting  the  bill,  Congress  provided  its  own  interpretation  of  the 
policy  statement : 

[Y]our  committee  has  no  intent  to  undertake  to  suppress  or  restrict  in  any  way 
the  development  of  motor-carrier  transportation  by  responsible  carriers  for  the 
good  of  the  public  interest.  Nor  do  we  want  motor-carrier  transportation  sub¬ 
servient  to  or  restrained  or  curtailed  by  any  other  transportation  medium.  The 
purpose  of  this  bill  is  to  provide  for  regulation  that  will  foster  and  develop  sound 
economic  conditions  in  the  industry,  together  with  other  forms  of  public  trans¬ 
portation,  so  that  highway  transportation  will  always  progress.25 

Congress  thus  indicated  its  intent  that  the  Motor  Carrier  Act  was  to  be  a  reme¬ 
dial  statute,  designed  to  redress  inadequacies  of  motor  carrier  regulation  and  to 
protect  the  public  welfare  against  future  undesirable  practices.  The  Interstate 
Commerce  Commission  was  empowered  to  regularize,  supervise,  and  ultimately  to 
regulate  motor  carrier  activities  in  the  public  interest. 

The  cooperative  exemption  was  not  part  of  the  Motor  Carrier  Act  as  originally 
proposed,  but  was  added  by  floor  amendment.26  Discussion  of  the  proposal  was  not 
extensive.27  However,  some  indication  of  legislative  purpose  can  be  ascertained 
from  the  Congressional  debate. 

It  is  clear  from  the  discussion  in  the  House  of  Representatives  that  the  basic 
issue  was  one  of  nonmember  business  conducted  by  cooperative  associations.  As 
described  by  its  proponent,  Representative  Marvin  Jones, 

[tjhis  exemption  is  consistent  with  the  purpose  of  the  act  to  regulate  the  use 
of  highways  by  persons  and  corporations  who  use  them  regularly  as  places  of 
business  and  as  the  primary  means  of  gaining  a  livelihood.  Cooperative  associa¬ 
tions  do  not  act  as  moneymakers  in  transportation.  The  hauling  is  done  as  a  means 
of  reducing  the  marketing  expenses  of  their  members. 


17  Brief  for  Appellee  at  17,  Northwest  Agric.  Cooperative  Ass'n  v.  ICC,  350  F.2d  252 
(9th  Cir.  1965). 

18  350  F.2d  at  256. 


10  Id.  at  257.  This  test  Is  hereinafter  referred  to  as  the  “necessary  and  incidental”  test. 

20  Northwest  Agric.  Cooperative  Ass  n  v.  ICC,  350  F.2d  252  (9th  Cir.  1965),  rev’a  234 
F.  Supp.  496  (D.  Ore.  1964),  cert  denied ,  3S2  U.S.  1011  (1966). 

21  49  U.S.C.  §  303(b)  (5)  (1964). 

22  49  Stat.  543. 

23  Id. 

21  Id. 


25  79  Cong.  Rec.  12,205  (1935). 
28  Id.  at  12,220. 

27  Id.  at  12218-22. 
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Especially  in  highly  organized  communities  it  is  almost  essential  they  do  some 
hauling  for  nonmembers.  Otherwise  certain  farmers  who  are  only  temporarily  in 
the  community  and  in  some  instances  tenants  might  he  left  without  transpor¬ 
tation  facilities.  In  some  instances  it  reduces  the  expense  of  handling  to  combine 
some  hauling  for  nonmembers.  This  does  not  mean  going  into  the  general  busi¬ 
ness  of  transportation.  It  is  merely  incidental  to  the  hauling  for  their  own  mem¬ 
bers.  It  is  a  practical  proposition.28 

And  again : 

This  will  not  open  the  gate  for  a  lot  of  men  to  go  into  the  trucking  business  and 
thus  escape,  because  the  moment  they  haul  more  for  outside  people  than  they  haul 
for  their  own  members  they  will  be  out  of  the  window  so  far  as  the  exemption 
is  concerned.29 

While  it  is  clear  that  Congress  anticipated  some  nonmember  hauling  would 
take  place  under  the  exemption — in  fact  indicated  that  this  would  be  necessary  to 
effect  the  general  purpose  of  the  Motor  Carrier  Act — the  permissible  limits  of 
this  activity  were  not  defined  in  the  debates.  A  pertinent  comment  was  made 
during  Congressional  consideration  of  the  Act,  however,  which  offers  evidence 
of  the  Congressional  limits  anticipated. 

Wrhile  the  definition  referred  to  permits  the  cooperatives  to  deal  in  and  trans¬ 
port  the  products  of  non-members,  restrictions  in  the  definition  and  practical  con¬ 
siderations  make  it  impossible  for  cooperatives  to  engage  in  outside  trucking  to 
a  degree  that  would  injure  regular,  for-hire  motor  carriers.30 

The  Agricultural  Marketing  Act 

The  cooperative  exemption  to  the  Interstate  Commerce  Act  refers  for  definition 
to  the  Agricultural  Marketing  Act.31  The  latter  Act  establishes  the  Farm  Credit 
Administration,  a  function  of  which  is  to  make  loans  to  eligible  cooperative  asso¬ 
ciations  meeting  the  statutory  qualifications.32  In  section  1141j  of  the  Act,  the 
cooperative  definition  is  propounded.  The  difficulty  in  interpretation  has  come 
with  respect  to  the  third  requisite  for  qualification,  that  a  cooperative,  “shall  not 
deal  in  farm  products,  farm  supplies,  and  farm  business  services  with  or  for  non¬ 
members  in  an  amount  greater  in  value  than  the  total  amount  of  such  business 
transacted  by  it  with  or  for  members.”  33 

It  is  significant  to  note  that  the  Interstate  Commerce  Act  provision  exempts 
cooperatives  “as  defined  in  the  Agricultural  Marketing  Act”  34  rather  than  merely 
referring  to  the  specific  cooperative  definition  expressed  in  section  1141j  of  that 
Act.  This  indicates  that  the  scope  and  purpose  of  the  entire  Act  should  be  taken 
into  account  when  applying  the  bare  words  of  the  definition  to  the  facts  of  a  par¬ 
ticular  case,  and  provides  yet  another  source  of  determining  the  intent  of  Con¬ 
gress  as  to  those  organizations  falling  within  the  definition. 

The  policy  of  the  Agricultural  Marketing  Act  is  expressed  in  section  1141.  This 
section  provides : 

“(a)  It  is  declared  to  be  the  policy  of  Congress  to  promote  the  effective  mer¬ 
chandising  of  agricultural  commodities  in  interstate  and  foreign  commerce  so  that 
the  industry  of  agriculture  will  be  placed  on  a  basis  of  economic  equality  with 
other  industries,  and  to  that  end  to  protect,  control,  and  stabilize  the  currents  of 
interstate  and  foreign  commerce  in  the  marketing  of  agricultural  commodities  and 
their  food  products — 

******* 

“(2)  by  preventing  inefficient  and  wasteful  methods  of  distribution. 

“(3)  by  encouraging  the  organization  of  producers  into  effective  organizations 
or  corporations  under  their  own  control  for  greater  unity  of  effort  in  marketing 
and  by  promoting  the  establishment  and  financing  of  a  farm  marketing  system  of 
producer-owned  and  producer-controlled  cooperative  associations  and  other 
agencies.86 

In  view  of  the  general  reference  to  this  policy  in  the  exemption  clause  of  the 
Interstate  Commerce  Act,  the  purpose  of  the  definition  should  be  considered  in 
light  of  the  avowed  congressional  policy  establishing  that  definition. 

28 /d.  at  12,218. 

29  Td.  at  12,219. 

30  Letter  from  Joseph  D.  Eastman,  Federal  Coordinator  of  Transportation,  to  Senator 
Wheeler,  July  27,  1935,  quoted  in  Machinery  Haulers  Ass’n  v.  Agricultural  Commodity 
Serv.,  86  M.C.C.  5,  15  (1961). 

31  12  U.S.C.,  §§  1141-41J  (1964). 

32 12  TJ.S.C.  §  1141e  (1946). 

33  12  U.S.C.  §  1141j(a)  (1964). 

31  49  U.S.C.  §  303(h)  (5)  (1964). 

36  12  U.S.C.  §  1141(a)  (2)-(3)  (1964). 
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SCOPE  OF  THE  PROBLEM 

The  contemporaneous  constructions  placed  upon  the  provisions  of  the  Inter¬ 
state  Commerce  Act  by  the  Commission  which  possesses  special  competence  in 
this  field,  are  entitled  to  gi’eat  weight  and  respect  and  will  not  be  overturned 
unless  they  are  arbitrary  or  plainly  erroneous.30 

The  traditional  concern  of  the  Interstate  Commerce  Commission  in  dealing 
with  cases  arising  from  the  cooperative  exemption  has  been  to  prevent  an  as¬ 
sociation,  under  the  guise  of  the  exemption,  from  engaging  in  transportation  as 
a  public  carrier  for-hire.37  This  concern  manifests  the  problem  the  Commission 
has  had  in  attempting  to  impose  any  form  of  regulation  on  cooperatives. 

The  Commission  must  enforce  the  regulatory  provisions  within  its  authority 
with  a  view  toward  promoting  the  “National  Transportation  Policy.”  38  designed 
to  encourage  the  establishment  and  maintenance  of  reasonable  charges  for  trans¬ 
portation  services,  without  unjust  discrimination,  undue  preferences  or  ad¬ 
vantages,  or  unfair  or  destructive  competitive  practices  .  .  .  and  enforced  with  a 
view  to  carrying  out  the  above  declaration  of  policy.30 

But  exempt  cooperatives  which  engage  too  extensively  in  the  area  of  for-hire 
carriage  of  nonmember  and  nonagricultural  goods,  will  be  in  derogation  of 
this  “Policy”  restriction  on  “unjust  discriminations,  undue  preferences  or 
advantages.” 

Logically,  the  Commission’s  position  seems  sound.  An  agricultural  cooperative 
is  exempt  from  all  regulatory  control,  except  for  safety  and  hours  of  service 
provisions,  merely  by  being  such  a  bona  fide  cooperative.40  Since  it  is  exempt,  a 
cooperative  need  have  no  contact  with  the  Commission  whatsoever.  It  is  not 
required  to  file  a  petition  for  exemption,  or  to  describe  its  exempt  activities  in 
any  way.  The  practical  effect  of  this  is  that  by  declaring  itself  exempt,  a  co¬ 
operative,  whether  actually  exempt  or  merely  claiming  to  be  exempt,  can  operate 
in  interstate  commerce  in  any  way  the  cooperative  itself  may  determine  to  be 
permissible  under  the  statute. 

The  Commission  has  the  power  to  investigate  violations  of  the  statutes  within 
its  jurisdiction,  either  upon  the  receipt  of  a  complaint  concerning  such  practices,41 
or  upon  its  own  motion.42  It  may  also  apply  to  the  appropriate  district  court  to 
enjoin  operations  by  motor  carriers  in  violation  of  the  statutory  regulations.43 
However,  the  problem  of  administration  of  such  provisions  is  clear :  before  bring¬ 
ing  any  action  against  a  cooperative,  the  Commission  must  first  have  knowledge, 
either  independently  or  furnished  by  complaint,  of  both  the  existence  of  the  coop¬ 
erative  and  the  nature  and  extent  of  its  unpermitted  activities.  But  where  there 
is  no  requirement  for  coopei-atives  to  notify  the  Commission  of  their  activities, 
or  even  of  their  existence,  organized  and  rational  supervision  becomes  all  but 
impossible. 

The  Interstate  Commerce  Commission  must  attempt  to  regulate  the  transporta¬ 
tion  activities  of  agricultural  cooperatives,  consistent  with  its  purpose  to  prevent 
“undue  preferences  or  advantages,  and  unfair  or  destructive  competitive  pi-ac- 
tiees.” 44  However,  it  is  xxnable  to  maintain  even  supervisory  authority  over  the 
operations  of  these  cooperatives,  since  there  is  no  requirement  of  qualification 
for  exemption  by  application  to  the  Commission.  Faced  with  this  dilemma,  the 
Commission  may  take  two  coui’ces  of  action :  it  may  seek  a  change  in  the  law 
to  enable  it  to  obtain  knowledge  at  least  of  the  existence  of  those  cooperatives 
entitled  to  exemption,  or  it  may  work  with  the  present  legislation,  and  attempt 
to  confine  the  exemption  by  construing  the  statutes  in  accordance  with  its  view¬ 
point.  In  fact,  both  these  coxxrses  of  action  have  been  attempted. 


30  ICC  v.  Weldon,  90  F.  Supp.  873,  877  (W.D.  Tenn.  1950)  ;  accord,  East  Tex.  Motor 
Freight  Lines,  Inc.  v.  Frozen  Food  Express,  351  U.S.  49,  54  (1957). 

37  Northwest  Agric.  Cooperative  Ass’n  v.  ICC,  350  F.2d  252,  256  (9tli  Cir.  1965)  ;  ICC  v. 
Jamestown  Farmers  Union  Federated  Cooperative  Transp.  Ass’n,  151  F.2d  403,  404  (8th 
Cir.  1945)  ;  Cache  Valley  Dairy  Ass’n  Investigation  of  Operations,  96  M.C.C.  616,  620 
(1964)  ;  Agricultural  Transp.  Ass’n  of  Tex.  Investigation  of  Operations,  96  M.C.C.  293,  299 
(1964)  ;  Machinery  Haulers  Ass’n  v.  Agricultux-al  Commodity  Serv.,  86  M.C.C.  5,  24  (1961). 
33  Transportation  Act  of  1940,  ch.  722,  §  1.  54  Stat.  898,  899. 

39  Id. 

40  49  U.S.C.  §  303(b)  (1964). 

41  49  U.S.C.  §  13(1)  (1964). 

42  49  U.S.C.  §  13(2)  (1964). 

43  49  U.S.C.  §  322(b)  (1)  (1964)  (this  is  the  provision  utilized  by  the  Commission  in 
Northwest) . 

44  49  Stat.  543  (1935). 
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COMMISSION  POSITION 

Recommendations  for  Statutory  Change 

The  Commission  has  recommended  consistently  that  changes  be  made  in  the 
existing  laws  to  allow  it  more  control  over  the  carriers  exempt  from  its  regulation. 
It  is  responsible  for  enforcing  the  safety  and  hours  of  service  regulations  of  the 
Interstate  Commerce  Act  even  as  to  exempt  haulers  such  as  cooperatives,46  and 
has  urged  legislative  action  that  would  provide  some  means  for  determining  the 
operation  of  exempt  carriers  in  order  to  enforce  compliance  with  these  applicable 
regulations.40  In  response  to  such  requests,  bills  were  introduced  into  Congress 
in  1957 47  which  would  have  required  the  yearly  filing  of  a  short  statement  identi¬ 
fying  the  carrier  and  its  activities  by  all  carriers  exempt  from  regulation  but 
subject  to  the  safety  provisions  of  the  Act. 

The  recommended  amendment  would  not  require  the  filing  of  complicated  or 
elaborate  reports.  It  is  only  necessary  that  we  be  kept  informed  respecting  the 
identity  of  such  carriers,  their  location,  and  the  number  of  vehicles  owned  or 
operated.  This  could  be  accomplished  through  the  simple  expedient  of  mailing  a 
postcard  once  a  year.48 

Each  bill  died  in  committee.49 

In  1961,  the  Commission  changed  its  position.  Rather  than  requiring  the  mere 
registration  of  carriers  as  it  had  done  previously,  it  sought  to  gain  substantive 
regulatory  control  over  the  exempt  haulers.  The  Commission  found  that  orga¬ 
nizations  were  often  claiming  exempt  status  for  themselves  as  cooperatives,  even 
though  they  were  clearly  not  qualified  for  exemption.  This  practice  siphoned  off 
a  substantial  amount  of  revenue  from  goods  that  would  otherwise  be  transported 
by  carriers  subject  to  Commission  regulation.  Further,  even  when  these  un¬ 
qualified  exempt  carriers  were  identified,  the  Commission  was  unable  to  overcome 
the  “presumption  of  eligibility”  which  each  carrier  claiming  exemption  possessed.50 

Bills  were  introduced  in  two  separate  Congressional  sessions.61  These  bills,  if 
enacted,  would  have  required  that  in  order  to  obtain  an  exemption,  cooperatives 
claiming  exempt  status  would  be  required  to  apply  for  and  receive  a  certificate 
of  exemption  issued  from  the  Commission,  attesting  to  their  inclusion  within  the 
Agricultural  Marketing  Act  definition.  Again  the  bills  died  in  committee.52  In  the 
presentation  of  one  of  the  bills 63  it  was  stated  that 

[wjhile  the  number  of  groups  and  organizations  claiming  exemptions  as 
agricultural  cooperatives  has  grown  considerably  in  the  last  10-15  years,  the 
Commission  is  not  presently  equipped  with  authority  effective  enough  to 
weed  out  those  which  are  not  entitled  to  the  exemption  or  to  prevent  other 
such  persons  from  commencing  operations.  .  .  . 

It  is  not  the  purpose  of  the  proposed  measure  to  interfere  in  any  way  with 
the  legitimate  operations  of  bonafide  agricultural  cooperatives  under  the 
exemption  provided  in  the  Interstate  Commerce  Act.  It  is,  however,  designed 
to  enable  the  Commission  to  cope  more  effectively  with  groups  and  organiza¬ 
tions  using  this  exemption  as  a  device  to  engage  in  unlawful  transportation 
activities.64 

It  is  justifiable  to  infer  that,  due  to  its  history  of  inaction  concerning  the 
statutes  proposed  in  this  field,  Congress  does  not  wish  to  answer  the  pleas  of  the 
Commission  with  remedial  legislation  aimed  at  ameliorating  the  existing  situa¬ 
tion.  For  whatever  reasons,  Congress  is  unwilling  to  change  the  inherently  am¬ 
biguous  nature  of  the  agricultural  cooperative  exemption.  This  refusal  forces 
the  Commission  to  act  within  its  limited  scope  in  attempting  to  regularize  the 
carriers  claiming  its  benefit. 


46  49  U.S.C.  §  303(b)  (1964). 

48  69  ICC  Ann.  Rep.  129  (1955).  The  same  recommendation  Is  made  In  70  ICC  Ann  Rep. 
165  (1956)  and  71  ICC  Ann.  Rep.  139  (1957). 

"S.  1490,  85th  Cong.,  1st  Sess.  (1957)  ;  H.R.  5664,  85th  Cong.,  1st  Sess.  (1957). 

<8  71  ICC  Ann.  Rep.  139-40  (1957). 

49  CCH  1957-1958  Cong.  Index  3555,  5570. 

60  75  ICC  Ann.  Rep.  184  (1961).  The  same  recommendation  is  made  in  76  ICC  Ann.  Rep. 
201  (1962),  77  ICC  Ann.  Rep.  19  (1963),  and  78  ICC  Ann.  Rep.  76-77  (1964). 

61  S.  677,  88th  Cong.,  1st  Sess.  (1963)  :  H.R.  3770,  88th  Cong.,  1st  Sess.  (1963)  ;  S. 
1729,  89th  Cong.,  1st  Sess.  (1965)  ;  H.R.  5400,  89th  Cong.,  1st  Sess.  (1965). 

62  CCH  1963-1964  Cong.  Index  3547,  5565  ;  CCH  1965-1966  Cong.  Index  3552,  5566. 
53  S.  1729,  89th  Cong.,  1st  Sess.  (1965). 

64  111  Cong.  Rec.  7064—65  (1965)  (remarks  of  Senator  Magnuson,  Chairman  of  the 
Commerce  Committee,  in  which  this  measure  died). 
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Construction  of  the  Existing  Statutes 
Nonfarm  Business  Prohibited 

Unable  to  effec  tuate  its  recommendations  in  congressional  action,  the  Commis¬ 
sion  has  worked  within  its  investigatory  framework  in  attempting  to  define  the 
limits  of  exempt  operations,  either  by  its  own  proceedings  or  by  judicial  interpre¬ 
tation.  It  has  urged  persistently  that  the  exemption  provisions  of  the  Motor  Car¬ 
rier  Act  “  should  be  strictly  construed  so  that  cooperatives  shall  not  be  allowed 
to  engage  indiscriminately  in  for-hire  carriage  for  nonmembers.66  Its  contention  is 
that  the  Motor  Carrier  Act  is  a  remedial  statute.67  Exemptions  to  such  statutes 
must  be  applied  as  narrowly  as  possible  to  permit  application  of  the  regulatory 
provisions  to  all  carriers  within  its  scope.68 

With  reference  to  the  definition  of  the  cooperative  associations  found  in  the 
Agricultural  Marketing  Act,59  the  Commission  implies  an  inherent  limitation. 
The  third  proviso  of  that  definition  states  that  a  cooperative  “shall  not  deal  in 
farm  products,  farm  supplies,  and  farm  business  services  with  or  for  nonmem¬ 
bers”  60  in  excess  of  its  member  activities.  To  the  Commission,  the  express  men¬ 
tion  only  of  farm- related  activities  indicates  that  Congress  did  not  anticipate 
that  cooperatives  would  engage  in  woafarm-related  dealings  at  all,61  or  at  least 
that  whatever  nonfarm-related  dealings  a  cooperative  did  have  would  have  to  be 
“functionally  related”  to  its  principal  farm-related  function.02  Thus,  to  the  Com¬ 
mission,  nonmember  dealings  were  obviously  anticipated,63  but  the  incidental 
hauling  of  agricultural  products  for  nonmembers  is  far  different  from  the  hauling 
of  nonagricultural  products  to  and  for  nonmembers,  and  such  incidental  hauling 
should  not  be  covered  by  the  exemption.04 

In  its  brief  filed  for  the  Northwest  appeal,  the  Commission  made  this  position 
clear  by  applying  the  maxim  of  statutory  construction  “Expressio  unius  est 
exclusio  altcrius"  05  to  the  facts  of  that  case.66  The  Commission  found  that 

[ajpplying  this  maxim  to  12  USCA  Section  1141j(a),  a  cooperative  associa¬ 
tion  means  an  association  in  which  farmers  act  together  doing  the  things 
mentioned  therein,  all  of  which  have  to  do  with  farm  products,  farm  supplies 
or  farm  [sic]  business  services.  It  excludes  all  matters  not  included  in  these 
terms.  ...  It  specifically  includes  only  farm  items,  and  therefore  excludes  all 
non-farm  activities.67 

Since  this  was  the  case,  then  all  nonagricultural  backhauls  for  nonmembers 
must  be,  by  the  terms  of  the  statutory  definition  itself,  outside  the  scope  of  proper 
activities  performed  by  a  cooperative. 

Logically,  it  appears  that  the  maximum  is  inapplicable  in  this  situation.  The 
Agricultural  Marketing  Act  prohibits  the  provision  of  more  nonmember  than 
member  business.  This  is  not  a  test  of  inclusion,  as  required  for  application  of 
the  maxim,  but  of  exclusion. 

Accordingly,  if  the  maxim  is  applied  here,  the  result  is  that  the  section  must 
be  deemed  to  contain  all  the  factors  that  would  disqualify  the  association  and  all 
other  activities  must  be  construed  as  not  so  prohibited.68 

This  is  neither  the  position  the  Commission  would  advocate  nor  the  position 
that  should  be  taken  with  respect  to  the  statute.  The  maxim  should  not  be  ap¬ 
plied  when  it  can,  by  one  interpretation,  eliminate  the  substantive  restrictions 
on  the  nature  of  a  cooperative’s  business  altogether. 


65  40  Stat.  543  (1935). 

50  Machinery  Haulers  Ass  n  v.  Agricultural  Commodity  Serv.,  86  M.C.C.  5,  24  (1961)  ; 
ICC  v.  Jamestown  Farmers  Union  Federated  Cooperative  Transp.  Ass’n,  151  F.2d  403, 
404  (W.D.  Tenn.  1945)  ;  Cache  Valley  Dairy  Ass’n  Investigation  of  Operations,  96  M.C.C. 
616,  620  (1964)  ;  Agricultural  Transp.  Ass  n  of  Tex.  Investigation  of  Operations,  96  M.C.C. 
293,  297  (1964). 

67  ICC  v.  Weldon,  90  F.  Supp.  S73,  876  (W.D.  Tenn.  1950). 

65  McDonald  v.  Thompson,  305  U.S.  263,  266  (1938). 

68 12  U.S.C.  §  1141j (a)  (1964). 

1,0  Id.  (emphasis  added). 

01  See  ICC  v.  Jamestown  Farmers  Union  Federated  Cooperative  Transp.  Ass’n,  151 
F.2d  403,  404  (8th  Cir.  1945). 

62  Machinery  Haulers  Ass  n  v.  Agricultural  Commodity  Serv.,  86  M.C.C.  5,  25  (1961). 

63  Id.  at  24. 

8i  Cache  Valley  Dairy  Ass’n  Investigation  of  Operations.  96  M.C.C.  616,  620  (1964). 

65  “Expression  of  one  thing  is  the  exclusion  of  another.”  Black’s  Law  Dictionary  692 
(4th  ed.  1951). 

63  Brief  for  Appellee  at  9,  Northwest  Agric.  Cooperative  Ass’n  v.  ICC,  350  F.2d  252 
(9th  Cir.  1965). 

67  Id.  at  10. 

88  Reply  Brief  for  Appellant  at  6,  id. 
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If  the  Commission’s  interpretation  is  correct,  the  following  result  is  inevitable : 

Statutory  language:  “the  association  shall  not  deal  in  farm  products,  farm  sup¬ 
plies,  and  farm  business  services  with  or  for  nonmembers  in  an  amount  greater 
in  value  than  the  total  amount  of  such  business  transacted  by  it  with  or  for 
members.”  12  U.S.C.  §  1141j (a). 

Interpolations  required  .  .  .  :  [all  of  the  foregoing,  plus]  “  .  .  .  the  associa¬ 
tion  shall  not  deal  in  or  transport  any  nonfarm  products,  nonfarm  supplies,  or 
nonfarm  business  services  either  for  members  or  nonmembers  .  .  69 

Nowhere  is  this  restriction  provided  for ;  and  prior  discussion  indicates  that 
this  interpretation  is  unacceptable  in  light  of  indications  of  legislative  intent,  both 
at  the  time  the  Motor  Carrier  Act  was  enacted  and  also  when  additional  regula¬ 
tory  legislation  has  been  introduced  in  Congress  without  success.  Therefore,  this 
proposal  by  the  Commission  should  be  rejected. 

Nonmember  Business  Restricted:  The  Courts  and  the  Commission 

The  Commission,  both  by  its  proposals  for  change  and  its  construction  of  the 
existing  statutes,  has  sought  to  keep  the  number  of  exempt  cooperatives  to  the 
minimum  permitted  by  a  literal  interpretation  of  the  statutory  definition.  The 
rulings  of  the  courts,  however,  have  not  lent  support  to  this  position.  Rather, 
they  have  tended  to  broaden  the  scope  of  the  exemption  in  keeping  with  their 
liberal  view  as  to  the  proper  statutory  construction.70  This  dichotomy  can  best  be 
shown  by  comparing  the  Commission’s  interpretations  with  the  answers  of  the 
courts. 

There  is  a  basic  interpretational  difference  of  opinion  between  the  Commis¬ 
sion  and  the  courts  that  is  vitally  important  to  the  area  under  discussion.  The 
Commission  adheres  to  the  view  that 

transportation  rendered  by  a  cooperative  association  must  be  assessed  in 
light  of  the  essential  relationship  between  the  association  and  its  members 
in  their  capacities  as  producers  of  farm  products  and  purchasers  of  farm 
supplies  and/or  farm  business  services ;  and,  in  order  to  come  within  the 
so-called  agricultural  cooperative  exemption,  such  transportation,  whether 
performed  for  members  or  nonmembers,  must  be  designed  to  benefit  directly, 
or  be  functionally  related  to  its  members’  activities  as  such  producers  and 
purchasers.71 

The  courts,  on  the  other  hand,  have  tended  to  see  that 

[n]ecessarily  goods  must  be  handled  by  them  which  may  not  be  strictly  farm 
suppliers.  Some  of  their  customers  may  not  be  members  or  even  farmers.  But 
if  the  cooperative  is  predominantly  engaged  in  one  or  more  of  the  activities 
specified  in  the  Agricultural  Marketing  Act,  and  if  its  business  with  nonmem¬ 
bers  is  in  an  amount  not  greater  in  value  than  the  total  amount  of  the  busi¬ 
ness  that  it  transacts  with  its  own  members,  such  association  does  not  lose  its 
fundamental  character  as  a  cooperative.  In  other  words,  if  such  activities 
are  merely  incidental  to,  and  necessary  for  the  effectuation  of  the  coopera¬ 
tive’s  principal  activities  as  embraced  within  the  Act,  the  status  of  the  coop¬ 
erative  remains  unimpaired.72 

This  conflict  between  application  of  the  “functionally  related”  test  and  the 
“incidental  and  necessary”  test  has  caused  much  difficulty  for  cooperatives,  the 
Commission,  and  the  courts. 

What  the  parties  mean  by  these  phrases  is  not  altoghter  clear,  but  certainly 
the  Commission  would  impose  a  more  stringent  construction  on  the  nature  of  the 
nonmember  business.  To  be  “functionally  related”  within  the  Commission's  test, 
backhauls  would  have  to  be  “directly  essential  to  the  activities  of  the  members 
of  the  cooperative  in  their  capacities  as  producer  [.sic]  of  farm  products,  or  as 
purchasers  of  farm  supplies  and  farm  business  services.”  73  This  would  seem  to 
suggest,  for  example,  that  the  backhauling  of  fertilizer  for  nonmembers  would 
be  acceptable  only  if  a  partial  backhaul  load  was  required  by  members,  with  the 
space  remaining  used  to  haul  fertilizer  to  be  sold  to  nonmembers,  but  that  back- 
hauling  such  a  product  for  sale  to  nonmembers,  when  there  was  no  member 
demand  for  it,  would  not  be  permitted.  It  is  unlikely  that  Congress,  in  enacting 


00  Brief  for  Secretary  of  Agriculture  as  Amicus  Curiae  at  9,  id. 

70 See  Chandler,  Convenience  and  Necessity:  Motor  Carrier  Licensing  by  the  Interstate 
Commerce  Commission,  2S  Ohio  St.  L..T.  379,  384-85  (1967). 

71  Machinery  Haulers  Ass’n  v.  Agricultural  Commodity  Serv.,  86  M.C.C.  5,  24  (1961) 
(emphasis  added). 

72  ICC  v.  Jamestown  Farmers  Union  Federated  Cooperative  Transp.  Ass’n,  57  F.  Supp. 
749,  753  (D.  Minn.  1944),  aff'rl  151  F.2d  403  (8th  Cir.  1945)  (emphasis  added). 

73  Machinery  Haulers  Ass’n  v.  Agricultural  Commodity  Serv.,  86  M.C.C.  5,  25  (1961). 
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the  exemption  provision,  meant  it  to  be  so  strictly  applied,  especially  when  the 
provision  relies  on  a  definition  not  designed  to  be  used  for  the  Commission’s 
regulatory  purposes,  but  in  determining  eligibility  for  government  loans  to 
cooperatives. 

The  “necessary  and  incidental”  test  proceeds  from  an  interpretation  of  the 
purposes  of  the  Agricultural  Marketing  Act  “to  promote  the  effective  merchan¬ 
dising  of  agricultural  commodities  ....  by  preventing  inefficient  and  wasteful 
methods  of  distribution.”  74  It  recognizes  that  cooperatives  are  beneficial  to  the 
public,  and  that  their  organization  and  continued  success  should  be  encouraged. 
Since  nonmember  backhauling  helps  to  accomplish  this  task  by  lowering  trans¬ 
portation  costs  of  cooperatives,  the  practice  should  be  permitted  as  to  cooperatives 
which  otherwise  qualify  for  exemption.  Also,  this  test  has  built-in  controls  on 
the  extent  and  amount  of  nonmember  business. 

The  backhauls  must  first  be  “necessary”  to  the  cooperative’s  business  activities. 
The  test  would  permit  nonmember  backhauling  only  when  backhauling  for 
members  cannot  provide  a  sufficient  supply  of  revenue  to  keep  the  return  capacity 
of  vehicles  profitably  utilized.  Nonmember  backhauling,  to  be  “necessary,”  must 
be  such  that  the  cooperative  cannot  provide  adequate  substitutes  from  member 
backhauling  demands,  and  cannot  profitably  continue  its  operations  without 
such  backhauling  activities. 

The  nonmember  backhauls  must  also  be  “incidental”  to  the  cooperative’s  pri¬ 
mary  purpose  of  the  marketing  or  providing  of  farm  products,  supplies,  or  busi¬ 
ness  services  for  its  members.  This  incidental  activity  must  always  be  less  in 
amount  than  the  cooperative’s  primary  activity.  Therefore,  the  safeguard  re¬ 
quired  by  the  Agricultural  Marketing  Act  definition 75  is  imposed  by  the  very 
term  itself. 

The  rule  of  the  “necessary  and  incidental”  test  may  be  defined  as  follows. 
Agricultural  cooperatives  may  haul  nonmember  goods  of  a  nonagricultural  nature 
without  losing  their  statutory  exemption  only  if  (1)  these  products  are  hauled 
by  cooperative  vehicles  returning  from  the  delivery  of  member  products,  and  it 
appears  that  (2)  there  is  not  sufficient  demand  from  member  backhauls,  that 
(3)  the  association  cannot  operate  economically  if  its  vehicles  must  return  empty, 
and  that  (4)  the  total  revenue  from  such  operations  does  not  exceed  the  total 
revenue  derived  from  member  operations.  Under  the  existing  interpretation,  if 
these  criteria  are  met,  the  cooperative  remains  within  the  scope  of  the  exemption, 
and  is  not  subject  to  the  regulations  of  the  Commission. 

INDEPENDENT  INTERPRETATION  :  THE  FARM  CREDIT  ADMINISTRATION 

The  provisions  of  the  Agricultural  Marketing  Act,  including  the  definition 
which  concerns  this  topic,  are  administered  by  the  Farm  Credit  Administration.78 
In  order  to  grant  loans  to  cooperatives,  the  Administration  must  find  the  appli¬ 
cant  to  be  a  bona  fide  cooperative  within  the  definition.  Therefore,  its  interpreta¬ 
tion  of  the  statute  is  relevant  to  the  present  problem.77 

By  applicable  Code  of  Federal  Regulations  provisions,  section  70.3  allows  the 
Administration  to  grant  loans  to  cooperatives  for  nonmember  business 

to  enable  them  to  handle  goods,  other  than  farm  supplies,  used  on  farms  and 
in  farm  homes  only  when  the  making  of  such  a  loan  is  directly  connected 
with  and  reasonably  necessary  for  the  performance  by  such  an  association 
of  its  primary  functions  [as  defined  by  statute].  The  authority  for  the  banks 
for  cooperatives  to  make  such  loans  is  contingent  upon  .  .  .  reasonably  con¬ 
vincing  evidence,  that  the  handling  of  such  goods  by  a  cooperative  is 
incidental  to  and  necessary  for  the  effectuation  of  the  cooperative’s  principal 
activities  . . .  .7S 

Further,  by  section  70.8 

[t]he  term  •nonmember’  as  used  in  §70.1  [quoting  12  U.S.C.  §1141j(a)], 
refers  to  all  persons  who  are  not  members  whether  farmers  or  not .  .  .  .7e 

If  cooperatives  do  not  lose  their  eligibility  for  loans  by  the  Administration 
merely  for  dealing  in  other  than  farm  goods  within  the  “necessary  and  inci¬ 
dental”  test  of  section  70.3,  the  Interstate  Commerce  Commission  interpretation 
that  nonfarm  business  is  prohibited  by  the  very  terms  of  the  provision  in  the 


74  12  U.S.C.  §  1141(a)  (2)  (1964). 

75  12  U.S.C.  §  1141j  (a)  (1964). 

7l!  Farm  Credit  Administration  supervisory  control  is  provided  by  12  U.S.C.  1141(c) 
(1964). 

77  ICC  v.  Iowa  Cooperative  Ass’n,  236  F.  Supp.  873,  877  (S.D.  Iowa  1964). 

73  6  C.F.R.  §  70.3  (1966)  (emphasis  added). 

™  6  C.F.R.  §  70.8  (1966). 
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Agricultural  Marktiug  Act  relating  to  member  and  nonmember  business,80  is 
without  support  here. 

Section  70.8  also  indicates  that  one  may  be  a  “nonmember”  within  this  same 
provision61  even  when  not  a  farmer.  If  one  is  not  a  farmer,  he  would  have  no 
appreciable  need  for  the  types  of  products  here  deemed  “farm  products.”  If  a 
cooperative  is  permitted  to  haul  products  for  him,  presumably,  then,  at  least  some 
of  these  products  would  be  wow-“farm  products”.  And  a  cooperative  is  allowed 
to  haul  such  nonfarm-related  products  by  the  terms  of  section  70.3,  within  the 
same  “necessary  and  incidental”  test  propounded  by  Northwest.  Clearly,  the 
Farm  Credit  Administration  interprets  this  statute  far  more  liberally  that  the 
Commission  would  apply  it,  and  the  Administration’s  interpretations  are  those 
of  an  agency  whose  very  purpose  is  to  identify  those  cooperatives  falling  within 
the  statutory  definitions. 

“necessary  and  incidental”  applied 

The  effect  of  the  “necessary  and  incidental”  test  propounded  by  Northwest 
has  been  graphically  demonstrated  by  the  Commission.  In  December  1964,  the 
Commission  investigated  Cache  Valley  Dairy  Association.82  The  Commission 
found  Cache  Valley  was  a  bona  tide  cooperative  association  but  that  it  was 
backhauling  nonagricultural  products  for  nonmembers  accounting  for  2  percent 
of  its  total  revenues.  The  Commission  found  that 

in  considering  the  overall  content  of  the  statute,  we  believe  that  the  limita¬ 
tion  of  the  third  part  of  section  1141j  implies  an  affirmative  coroilary ; 
namely,  that  an  association’s  dealings  with  nonmembers  shall  be  limited  to 
farm  products,  farm  supplies,  and  farm  business  services.88 

It  enjoined  Cache  Valley’s  nonmember  backhauls,  concluding 
that  the  transportation  activities  of  a  cooperative  association  partially 
excluded  by  section  203(b)  (5)  of  the  act  are  limited  to  that  transportation 
which  is  designed  to  benefit  directly  or  be  functionally  related  to  it’s  mem¬ 
bers’  activities  as  producers  of  farm  products  and  purchasers  of  farm  supplies 
and/or  farm  business  services.84 

In  1965,  the  Ninth  Circuit  Court  of  Appeals  reversed  the  district  court  judg¬ 
ment  in  Northwest  and  propounded  the  “necessary  and  incidental”  test.85 

In  1967,  the  Commission  reconsidered  its  decision  in  Cache  Valley  in  light  of 
the  Northwest  ruling.88  At  the  rehearing,  the  Commission  stated  that  by  the 
Northwest  test, 

a  cooperative  which  otherwise  meets  in  all  respects  the  requirements  of  the 
Marketing  Act  definition  lawfully  may  transport  non-farm-related  traffic  on 
a  for-hire  basis  for  nonmembers  to  the  extent  and  only  to  the  extent  that 
such  nonfarm-related  transportation  is  shown  to  be,  as  a  matter  of  fact, 
“incidental  and  necessary”  to  the  effective  performance  of  its  primary  farm- 
related  functions  specifically  authorized  by  that  act.87 

The  Commission  found  that  Cache  Valley  was  engaged  in  nonfarm  backhauls 
only  when  it  failed  to  have  sufficient  member  backhaul  business  to  fill  its  trucks, 
and  nonmember  backhauling  accounted  for  only  2  percent  of  its  total  revenue. 
Application  of  the  “necessary  and  incidental”  test  to  these  facts  compelled  a 
reversal  of  its  previous  ruling,  and  the  exemption  of  Cache  Valley.88 

This  ruling,  however,  was  opposed  in  a  vigorous  dissent  by  Commissioner  Bush, 
who  expressed  the  opinion  that  the  legislative  intent  of  Congress  had  been  greatly 
exceeded  by  Northivest .80  In  his  belief,  Congress  would  have  changed  the  law 
had  it  desired  that  this  result  be  achieved ; 

[hjowever,  until  Congress  passes  legislation  authorizing  the  transportation 
for  nonmembers  of  a  bona  tide  agricutturai  cooperative  association — of  com¬ 
modities  other  than  those  transported  by  such  cooperative  for  its  members — 
we  shouid  continue  to  express  our  true  understanding  that  the  transporta- 
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tion  for  nonmembers,  of  non-farm  related  traffic  is  not  exempt  from  regula¬ 
tion  pursuant  to  the  provisions  of  section  203(b)(5)  of  the  Interstate 
Commerce  Act.00 

CONCLUSION 

Cooperative  associations,  the  Interstate  Commerce  Commission,  and  the  courts 
have  been  obligated  to  interpret  the  agricultural  cooperative  exemption  by  at¬ 
tempting  to  ascertain  Congressional  intent  with  respect  to  the  adaptation  of  an 
inherently  ambiguous  statute.  The  Commission  has  urged  that  the  exemption  be 
construed  strictly  in  order  to  effectuate  regulation  of  all  but  those  cooperatives 
clearly  falling  within  the  terms  of  the  statutory  definition  of  a  cooperative.  It 
has  seen  nonmember  backhauls  as  permissible  only  if  “functionally  related”  to 
the  main  purpose  of  service  to  member  farmers. 

The  courts  infer  from  its  conduct  that  Congress  has  tended  to  give  cooperative 
associations  a  favored  status.  Courts  consistently  have  endeavored  to  keep  the 
operational  impediments  of  cooperatives  to  the  minimum  allowable  by  a  fair 
interpretation  of  the  statutory  purpose.  They  have  held  that  nonmember  back- 
liauling  of  nonagricultural  products  and  supplies  is  acceptable  if  such  an  activity 
is  “necessary  and  incidental”  to  the  main  purpose  of  the  association. 

When  a  statute  is  ambiguous,  it  is  the  job  of  the  court  to  interpret  the  statute 
in  a  manner  consistent  with  its  determination  of  the  legislative  purpose  for  enact¬ 
ment.91  A  literal  interpretation  should  not  be  effectuated  if  legislative  purpose 
is  at  variance  with  such  a  construction.02  If  the  words  appear  unduly  narrow  to 
give  the  statute  a  realistic  and  intended  meaning,  it  is  the  function  of  the  courts 
to  extend  its  application  to  broader  limits  than  the  words  might  literally  permit.03 

At  the  time  the  Motor  Carrier  Act  and  the  Agricultural  Marketing  Act  were 
enacted,04  the  present  extent  of  transportation  operations  by  cooperatives,  and 
the  necessity,  in  many  instances,  for  them  to  backhaul  nonagricultural  products 
for  nonmembers  as  a  prerequisite  to  economical  operations,  was  undoubtedly  not 
anticipated.  But  the  stipulated  policy  and  the  contemporary  dialogue  indicate 
that  Congress  intended  to  allow  cooperatives  a  measure  of  latitude  in  conducting 
their  affairs,  all  of  which  should  ultimately  benefit  the  public  as  agricultural 
consumers.  The  “necessary  and  incidental”  test  allows  cooperatives  to  retain  this 
favored  position  while  remaining  within  the  bounds  of  the  exemption.  And  while 
these  statutes  could  be  modified  to  provide  more  exact  exemption  criteria,  legis¬ 
lative  unwillingness  to  change  the  provisions  has  made  such  discussion  moot. 

Recently  decided  investigations  by  the  Interstate  Commerce  Commission  indi¬ 
cate  that  the  “necessary  and  incidental”  test  can  be  successfully  implemented, 
despite  the  fears  of  that  agency  to  the  contrary.  In  August  1966,  the  Commission 
held  that,  when  its  exemption  is  challenged,  an  association  must  first  bring  itself 
within  the  statutory  definition  of  a  “cooperative  association”  and  then  must 
prove  to  the  Commission  that,  as  a  matter  of  fact  its  nonagricultural  activities 
are  actually  incidental,  and  actually  necessary.06  In  May  1967,  the  Commission 
further  narrowed  the  test  to  require  that,  to  be  “necessary  and  incidental,”  non¬ 
farm  activities  could  not  be  “a  separate  direct  movement they  must  be  con¬ 
ducted  as  a  related  backhaul  movement  resulting  from  the  delivery  of  member 
products  to  market.00  Thus,  even  though  more  liberal  than  the  Commission 
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desires,  the  “necessary  and  incidental”  test  seems  closest  to  expressing  the  intent 
of  Congress  toward  cooperative  activities,  while  still  providing  a  meaningful 
limitation  to  be  applied  by  the  Commission  in  assessing  cooperative  activities  in 
backhaul  operations. 

Mr.  Friedel.  The  next  witness  is  Mr.  Harold  Goolsbee,  Jr.,  Man¬ 
ager  of  Big  Sky  Farmers  &  Ranchers  Marketing  Co-op. 

STATEMENT  OF  HAROLD  GOOLSBEE,  JR.,  MANAGER,  BIG  SKY  FARM¬ 
ERS  &  RANCHERS  MARKETING  CO-OP,  GREAT  FALLS,  MONT. 

Mr.  Goolsbee.  Mr.  Chairman  and  other  committee  members,  my 
name  is  Harold  Goolsbee,  Jr.,  and  I  am  from  Havre,  Mont.  I  am  the 
manager  of  Big  Sky  Farmers  &  Ranchers  Marketing  Co-op  which  is 
incorporated  under  the  laws  of  the  State  of  Montana. 

You  have  my  statement  that  I  would  like  to  have  entered  for  the 
record. 

Mr.  Friedel.  We  will  place  it  in  the  record. 

(Mr.  Goolsbee’s  prepared  statement  follows:) 

Statement  of  Harold  Goolsbee,  Jr.,  Manager,  Big  Sky  Farmers  &  Ranchers 
Marketing  Co-op.,  Great  Falls,  Mont. 

Mr.  Chairman,  my  name  is  Harold  Goolsbee.  Jr.,  and  I  am  from  Havre,  Mon¬ 
tana.  I  am  the  manager  of  Big  Sky  Farmers  and  Ranchers  Marketing  Co-op 
which  is  incorporated  under  the  laws  of  the  State  of  Montana. 

Our  Co-operative  is  composed  of  farm  members  which  have  banded  together 
to  market  the  various  farm  commodities  and  to  transport  these  commodities 
under  Section  203(b)  (5)  of  the  Interstate  Commerce  Act. 

I  am  here  today  to  present  our  views  of  HR-6530  which  is  a  companion  to 
Senate  Bill  S-752.  We  feel  that  the  passage  of  this  bill  in  its  present  form  will 
be  detrimental  to  our  members  as  well  as  the  general  public  throughout  the 
United  States.  We  strongly  oppose  this  bill  in  its  present  form  as  we  feel  that 
existing  regulations  are  adequate  to  regulate  the  transportation  of  goods  in  an 
economical  way  from  our  members  to  the  markets.  The  purpose  of  our  co-opera¬ 
tive  for  our  members  is  to  transport  the  goods  of  our  members  economically  and, 
in  turn,  have  some  sound,  feasible  yet  economical  method  to  return  our  equip¬ 
ment  back  to  our  members  so  that  the  overall  cost  of  transportation  will  not 
price  our  members  out  of  competitive  markets. 

With  the  passage  of  this  bill,  HR-6530  and  Senate  Bill  S-752  in  the  present 
form,  it  would  limit  our  trucks  to  haul  only  15%  for  nou-member  freight  as  a 
return  haul.  We  would  then  have  to  dead  head  85%  of  our  trucks  back  to  the 
point  of  origin.  This  is  economically  infeasible  and  would,  therefore,  cause  the 
price  of  farm  goods  of  our  members  to  have  an  appreciable  increase. 

We  have  recently  read  that  the  regulated  carriers,  both  truck  and  rail,  have 
been  granted  an  increase  from  3%  to  10%  for  the  transportation  of  agricultural 
commodities;  however,  we  are  still  using  the  same  rates  in  our  co-operative  that 
have  been  used  for  the  past  several  years  due  to  the  fact  that  we  are  able  to 
haul  non-member  freight  in  our  co-operative. 

Our  co-operative  is  also  approved  by  the  Department  of  Defense  for  the 
cartage  and  hauling  of  their  goods  from,  and  to,  the  various  bases  throughout 
the  United  States.  With  the  new  law  in  effect  for  a  10%  sur-charge  for  taxes 
and  the  reported  six  billion  dollar  cut  in  the  national  spending,  by  not  passing 
this  bill  we  will  still  be  in  a  position  to  assist  the  government  in  cutting  the 
costs  of  transportation  because  the  co-operative  vehicles  afford  the  government 
a  substantial  savings  plus  they  are  receiving  through  truck  service  that  is  faster 
than  any  service  they  used  previously.  If  this  bill  is  passed  in  its  present  form, 
we  would  not  be  able  to  offer  these  savings  to  the  government. 

In  summary,  we  feel  that  the  passage  of  this  bill  would  work  to  a  detriment 
to  our  members,  farmers,  and  the  general  public  by  raising  the  cost  of  agri¬ 
cultural  products  in  the  markets  and  would  cost  the  government  untold  thou¬ 
sands  of  dollars  over  the  years  to  come.  Such  a  savings  to  the  government  and 
public  should  not  and  cannot  be  overlooked. 

Thank  you  very  much. 
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Mr.  Gooesbee.  I  would  like  to  make  a  comment,  that  we  are  opposed 
to  this  bill,  H.R.  6530  and  companion  bill  S.  752.  Our  biggest  objection 
is  the  15  percent  for  nonmember  freight. 

Mr.  Friedee.  Would  you  be  satisfied  with  25  percent,  20  percent  ? 

Mr.  Goolrbee.  We  would  be  willing  to  compromise  on  that 
percentage. 

Mr.  Adams.  I  would  like  to  ask  one  question  of  these  gentlemen  who 
appeared  in  opposition.  Section  22,  I  notice  in  several  of  your  state¬ 
ments  exempts  government  agencies.  Then  we  have  (b)  (6)  which 
exempts  agricultural  commodities,  then  we  have  (b)  (5)  which  is  the 
cooperative  that  we  are  operating  under  now. 

I  would  like  to  know  the  opinion  from  counsel  whether  or  not  the 
exemption  for  the  Defense  Department  you  believe  would  continue 
under  22  or  would  be  overridden  by  this  legislation. 

Mr.  Bradt.  Section  22  is  written  specifically  for  common  carriers. 
We  are  not  common  carriers.  I  pointed  that  out  in  my  paper  that 
under  section  22  the  common  carriers  have  filed,  we  file  under  section 
203(b)(5). 

Mr.  Adams.  It  is  the  position — and  I  would  like  one  of  the  others 
who  are  in  opposition  to  this,  if  they  have  a  different  interpretation,  to 
so  state  it,  that  this  bill  as  an  amendment  to  (b)(5)  would  prevent 
the  carriage  of  government  goods  back  as  a  backhaul  except  to  the 
extent  that  they  could  be  hauled  under  a  15-percent  limitation. 

Mr.  Goolsbee.  That  is  right. 

Mr.  Adams.  Thank  you. 

Mr.  Friedee.  Thank  you,  gentlemen.  The  meeting  is  adjourned. 

(The  following  material  was  submitted  for  the  record:) 

Statement  of  E.  M.  Norton,  Secretary,  National  Milk  Producers  Federation 

THE  FEDERATION 

The  National  Milk  Producers  Federation  is  a  national  trade  association.  It 
represents  dairy  farmers  and  the  dairy  cooperative  associations  which  they  own 
and  operate  and  through  which  they  act  together  to  process  and  market,  in  their 
own  plants  on  a  cost  basis,  the  milk  and  butterfat  produced  on  their  farms. 

The  Federation  was  organized  in  1916  and  has  represented  dairy  farmers  and 
their  cooperatives  in  the  Nation’s  capital  for  more  than  50  years. 

Practically  every  form  of  dairy  product  produced  in  the  United  States  in  any 
substantial  volume  is  produced  and  marketed  through  dairy  cooperatives  repre 
sented  through  the  Federation. 

These  are  farmers’  cooperatives,  exempt  under  section  203(b)  (5)  of  part  II  of 
the  Interstate  Commerce  Act  and  qualified  under  the  Agricultural  Marketing 
Act  (12  IT.S.C.  Sec.  1141  j). 

These  cooperatives  are  owned  and  controlled  by  the  farmers  they  serve  and 
they  are  operated  for  the  mutual  benefit  of  such  farmers.  The  cooperatives  them¬ 
selves  can  take  no  profit ;  and  all  earnings  or  savings  made  in  the  marketing  of 
milk  and  dairy  products,  including  any  savings  made  in  transportation,  inure  to 
the  benefit  of  the  farmers. 

Dairy  cooperatives  are  primarily  marketing  associations.  However,  many  of 
them  operate  supply  divisions  through  which  supplies  are  purchased  on  a  coop¬ 
erative  basis  for  their  farmers. 

WHY  AGRICULTURAL  EXEMPTIONS? 

The  theory  of  the  Interstate  Commerce  Act  is  quite  opposite  to  that  of  free 
competition.  Under  the  Act,  rates  and  routes  are  regulated,  competition  is  re¬ 
stricted,  and  the  transportation  business  is  channelled  to  selected  operators  with 
the  objective  of  providing  dependable  service  by  a  limited  number  of  strong 
carriers. 
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In  the  unregulated  area,  rates  and  adequacy  of  service  are  determined  by 
factors  of  vigorous  competition. 

It  should  he  emphasized  that  the  issue  involved  in  this  hearing  is  strictly  one 
of  competition.  The  exempt  operators  are  subject  to  the  safety  regulations  of  the 
Commission.  The  Commission  and  the  regulated  carriers  are  seeking  to  restrict 
the  competition  provided  by  the  exempt  operators. 

When  the  motor  carrier  part  of  the  Interstate  Commerce  Act  was  passed  in 
1935,  agricultural  leaders  asked  that  rates  and  routes  in  the  agricultural  field 
be  left  unregulated  and  subject  to  open  competition.  This  Congress  granted,  with 
language  broad  enough  to  permit  some  incidental  back-hauling  of  general  freight 
on  trucks  used  for  hauling  agricultural  products  to  market,  in  the  interest  of 
economical  use  of  equipment. 

This  program  has  operated  effectively  for  more  than  30  years.  The  great 
majority  of  truck  operations  are  regulated  to  accomplish  the  objective  of  the 
Interstate  Commerce  Act.  At  the  same  time,  a  very  small  percentage  of  total 
operations  have  remained  uncontrolled  and  subject  to  competition  in  the  agri¬ 
cultural  field.  This  has  resulted  in  lower  rates  and  more  flexible  service  to 
farmers  which  is  the  objective  Congress  intended  to  accomplish  by  the  exemption. 

A  study  made  by  the  Department  of  Agriculture  in  1958  (Marketing  Research 
Report  No.  224),  concerning  the  trucking  of  poultry,  indicates  that  rates  were 
approximately  one-third  less  during  a  period  when  such  trucking  was  unregulated 
as  compared  with  a  period  when  rates  were  regulated. 

A  similar  study  in  1959  (Marketing  Research  Report  No.  31G),  concerning 
|  the  trucking  of  frozen  fruits  and  vegetables,  indicates  rates  approximately  one- 
fifth  lower  under  free  competition  as  against  a  regulated  period. 

In  both  cases,  processors  reported  that  service  had  improved  during  the  period 
when  the  trucking  was  unregulated. 

The  National  Milk  Producers  Federation  opposed  regulation  of  trucking  in 
the  agricultural  field  in  1935  when  the  basic  law  and  the  agricultural  exemptions 
were  first  enacted.  Lower  costs  of  marketing  agricultural  products  and  greater 
flexibility  of  service  were  two  of  the  points  stressed  in  favor  of  exemptions 
for  agriculture. 

Thirty  years  of  experience  with  part  II  of  the  Interstate  Commerce  Act  and 
with  the  agricultural  exemptions  have  not  changed  our  position.  During  this 
period,  we  have  consistently  defended  the  exemptions  against  attacks  upon  them 
by  the  Interstate  Commerce  Commission  and  the  regulated  truckers.  As  recently 
as  last  November,  our  membership  reaffirmed  support  for  the  agricultural 
exemptions. 

UAIRY  COOPERATIVE  TRUCKS 

In  a  study  made  by  the  Department  of  Agriculture  in  1963  (General  Report 
109),  dairy  cooperatives  accounted  for  about  one-third  of  all  trucks  reixirted 
by  marketing  cooperatives.  This  is  partly  due  to  the  local  retail  delivery  opera¬ 
tions  of  many  dairy  cooperatives. 

About  half  of  the  dairy  cooperatives  operate  trucks.  About  six  percent  of 
them  had  fleets  of  over  25  trucks.  About  25  percent  of  the  dairy  cooperative 
trucks  are  rated  at  2%  tons  and  over.  Seventy-four  percent  of  the  dairy  co¬ 
operatives  had  no  over-the-road  trucking  operations. 

A  follow-up  study  made  by  the  Department  of  Agriculture  in  1964  (General 
Report  No.  121),  is  not  broken  down  into  type  of  cooperative.  However,  it  shows 
that  trucks  operated  by  farmers’  cooperatives  had  back-hauls  on  about  one-fifth 
of  their  trips  and  that  about  93  percent  of  the  back-hauls  were  the  cooperatives’ 
own  goods.  The  study  indicates  that  general  freight  accounted  for  about  .9  of 
1  percent  of  the  back-haul  trips. 

The  study  also  shows  that  farmers’  cooperatives  are  good  customers  of  the 
for-hire  motor-truck  and  rail  carriers.  Nineteen  large  cooperatives  which  operate 
trucks  spent  $100  million  on  transportation  in  1962 :  $86  million  of  this  went 
to  the  for-hire  carriers  with  about  $12  million  incurred  for  transportation  in  the 
cooperatives’  own  trucks. 

In  the  case  of  dairy  cooperatives,  much  of  the  equipment  is  not  suitable  for 
back-hauling  general  freight;  and,  as  indicated  above,  much  of  the  space  avail¬ 
able  on  back-haul  is  needed  for  the  goods  of  the  cooperative. 

But  to  the  extent  that  dairy  cooperatives  can  back-haul  general  freight  and 
thus  reduce  the  overall  cost  of  transporting  farmers’  commodities  to  market,  we 
want  to  retain  the  exemption  which  Congress  provided. 

Running  trucks  empty  on  return  trips  would  he  a  needless  waste  of  resources 
which  Congress  ought  not  to  condone  or  require. 
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.00027  OF  1  PERCENT 

The  volume  of  trucking  involved  in  this  hearing  is  estimated  at  .00027  of  1 
percent  of  total  trucking  operations. 

There  are  two  fairly  recent  studies  made  by  the  United  States  Department  of 
Agriculture  which  bear  upon  the  volume  of  trucking  operations  performed  by 
farmers’  cooperatives.  These  are  General  Report  109,  issued  in  February  1963, 
and  General  Report  121,  issued  in  June  1964.  Both  are  reports  of  actual  surveys 
made  by  the  Farmer  Cooperative  Service. 

These  reports  have  been  cited  by  proponents  of  legislation  attacking  the  agri¬ 
cultural  exemptions  to  emphasize  the  fact  that  as  of  January  1, 1961,  cooperatives 
were  operating  an  estimated  33,000  motor-trucks. 

Failure  to  regulate  these  trucks,  proponents  have  argued,  would  impair  the 
transportation  industry  of  the  country  and  cause  great  hardship  to  regulated 

carriers.  , 

The  reports  show  that  in  the  10-year  period  1951  to  1961  the  number  of  trucks 
operated  by  cooperatives  increased  about  18  percent  as  against  an  increase  in 
total  truck  registrations  of  about  32  percent. 

The  relative  proportion  of  trucks  operated  by  cooperatives  is  therefore  de¬ 
creasing,  and  the  relative  proportion  of  trucking  business  done  by  cooperatives 
today  is  probably  less  than  the  proportion  indicated  by  the  surveys. 

In  terms  of  trucks  registered,  the  surveys  show  that  in  1960,  less  than  .3  of 
1  percent  of  total  trucks  registered  were  operated  by  cooperatives. 

Truck  mileage  of  all  farmers’  cooperatives  in  1960  was  estimated  in  the  reports 
at  about  .5  of  1  percent  of  all  truck  mileage  over  rural  and  urban  roads. 

Out  of  the  .5  of  1  percent  of  cooperative  truck  mileage,  about  72  percent  was 
local  pick-up  and  delivery  and  movements  from  farms  to  local  concentration 
points.  In  the  case  of  dairy  cooperatives,  which  account  for  a  large  proportion 
of  total  cooperative  trucks,  this  would  be  hauling  from  farm  to  plant  and  on 
local  home  and  store  distribution  routes.  This  type  of  operation  is  not  involved  in 
this  proceeding. 

Only  about  28  percent  of  the  cooperative  trucking  operations  are  over-the- 
road  trucking. 

Information  obtained  from  18  of  the  larger  cooperatives  doing  over-the-road 
trucking  shows  that  the  cooperatives  had  back-hauls  on  about  21.8  percent  of 
their  trips.  Smaller  cooperatives  would  probably  have  less  back-hauls,  because 
their  operations  would  be  more  irregular  and  back-hauls  would  be  more  difficult 
to  arrange. 

In  92.9  percent  of  the  back-hauls,  the  cooperative  was  hauling  its  own  goods. 
Goods  of  other  cooperatives  accounted  for  5.9  percent  of  the  back-hauls  and 
exempt  agricultural  commodities  for  .3  of  1  percent.  Back-hauls  of  the  type 
complained  about  at  this  hearing,  non-agricultural  supplies  hauled  for  non¬ 
members,  accounted  for  only  .9  of  1  percent  of  the  back-haul  trips. 

Putting  these  figures  together,  we  come  up  with  the  conclusion  that  the  type  of 
hauling  done  by  farmers’  cooperatives,  about  which  the  Interstate  Commerce 
Commission  and  the  regulated  truckers  are  concerned,  is  approximately  .00027  of 
1  percent  of  the  total  trucking  operations  of  the  country. 

Certainly  this  does  not  show  any  abuse  by  farmers’  cooperatives  of  the 
agricultural  exemption  granted  them  by  Congress.  i 

Neither  does  it  show  any  need  for  remedial  legislation. 

It  has  been  suggested  that  non-member,  non-agricultural  back-hauls  by 
farmers’  cooperatives  may  increase  following  the  decision  in  the  Northwest 
Agricultural  Cooperative  case. 

The  over-the-road  mileage  of  farmers’  cooperative  trucks  is  only  about  .14  of 
1  percent  of  total  truck  mileage.  If  every  outbound  load  were  matched  with  an 
inbound  load  of  non-member,  non-agricultural  freight,  the  business  lost  to  regu¬ 
lated  carriers  would  still  be  only  about  .07  of  1  percent  of  total  truck  mileage. 

Furthermore,  the  U.S.D.A.  surveys  show  that  a  high  percentage  of  the  back¬ 
haul  trips  of  farmers’  cooperatives  are  used  in  transporting  the  cooperatives’ 
own  goods  and  the  goods  of  other  cooperatives.  These  trips,  of  course,  would  not 
be  available  for  other  freight.  Also,  in  many  cases,  the  equipment  is  not  suitable 
for  back-hauling  general  freight,  for  example,  milk  tank  trucks. 

Although  the  volume  of  non-member,  non-agricultural  business  handled  by 
farmers’  cooperatives  is  a  very  infinitesimal  part  of  total  trucking  operations, 
it  is  important  to  these  farmers’  organizations  to  be  free  of  regulation  by  the 
Interstate  Commerce  Commission  and  to  be  able  to  do  the  most  economical  job 
possible  in  transporting  farmers’  products  to  market. 
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All  savings  made  by  utilizing  trucks  of  farmers’  cooperatives  for  back-lmuls 
are  passed  back  to  the  farmers,  since  the  cooperative  operates  on  a  cost  basis 
without  profit  to  itself. 

Even  though  the  pending  legislation  might  open  a  relatively  small  hole  in  the 
dike,  we  fear  its  passage  would  encourage  the  Interstate  Commerce  Commission 
to  intensify  its  attacks  on  the  whole  agricultural  exemptiou. 

The  Commission  has  a  long  history  of  persistent  and  aggressive  attacks  upon 
farmers  and  their  cooperatives  and  on  the  agricultural  transportation  exemptions 
granted  them  by  Congress. 

NONQUALIFIED  COOPERATIVES 

Practically  all  of  the  objections  of  the  Commission  and  the  regulated  carriers 
have  been  directed  against  the  trucking  operations  of  organizations  which  they 
allege  are  not  qualified  cooperatives. 

There  is  very  little  complaint  against  the  back-hauls  of  qualified  farmer 
cooperatives  of  the  type  which  we  represent.  In  fact,  how  could  there  be  where 
the  percentage  of  general  freight  hauled  by  farmers’  cooperatives  is  so  very 
small. 

Nevertheless,  the  legislation  sought  by  the  Interstate  Commerce  Commission 
and  the  regulated  truckers  has  attacked  directly  the  farmers’  agricultural  co¬ 
operatives.  Similar  attacks  in  the  past  have  been  leveled  against  other  parts  of 
the  agricultural  exemptions. 

We  are  concerned  that  the  proposed  legislation  is  merely  another  attempt,  in 
a  long  series  of  attempts  on  the  part  of  the  Commission  and  the  regulated 
truckers,  to  undermine  the  agricultural  exemptions. 

We  hold  no  brief  for  noil-qualified  organizations  which  seek  to  avoid  the 
regulation  of  their  trucking  operations  by  claiming  the  cooperative  exemption. 

Such  organizations  are  not  protected  under  either  the  law  or  the  court  deci¬ 
sions.  They  are  subject  to  action  by  the  Interstate  Commerce  Commission,  and 
the  Commission  has  successfully  maintained  actions  against  them. 

The  Commission  has  complained  that  when  one  improper  operation  is  stopped 
the  same  men  set  up  another  organization  and  resume  the  same  type  of  operation. 

We  are  not  aware  that  other  agencies  have  encountered  similar  enforcement 
difficulties.  An  injunction  against  the  officers  would  appear  to  be  adequate  to 
put  an  end  to  similar  operations  under  another  name. 

In  effect,  the  Commission  has  proposed  that  it  be  relieved  of  the  burden  of 
proving  that  the  guilty  operator  is  guilty  by  requesting,  instead,  that  Congress 
limit  the  operations  of  qualified  agricultural  cooperatives  which  are  performing 
efficient  and  economical  transportation  services  for  farmers. 

The  farmers’  cooperative  exemption  should  be  left  alone,  and  the  Commission 
should  enforce  the  present  law  against  non-qualified  organizations  which  have 
no  valid  exemption. 


THE  NORTHWEST  CASE 

At  Congressional  hearings  on  this  issue,  the  Commission  has  relied  heavily 

>on  the  decision  of  the  United  States  Court  of  Appeals  in  the  Northwest  Agri¬ 
cultural  Cooperative  Association  case  (350  F.2d  252) . 

That  decision,  the  Commission  told  Congress,  would  permit  a  farmers’  coop¬ 
erative  to  haul  non-member,  non-agricultural  freight  in  unlimited  amounts  so 
long  as  the  total  non-member  business  done  by  the  cooperative  did  not  exceed 
the  total  value  of  member  business. 

The  court’s  opinion  does  not  support  such  an  interpretation  of  the  case. 

The  court  was  quite  specific,  it  seems  to  us,  in  limiting  the  volume  of  such 
freight  to  that  which  is  incidental  to  the  agricultural  objectives  of  the  coopera¬ 
tives.  The  issue  in  the  Northwest  case  was  whether  a  farmers’  cooperative  haul¬ 
ing  agricultural  products  to  market  for  its  members  could  utilize  its  trucks  on 
the  return  trips  to  haul  non-farm  related  freight.  The  court  held  that  such 
transportation  was  incidental  to  its  agricultural  objectives  and  therefore  exempt 
from  economic  regulation  by  the  Interstate  Commerce  Commission. 

The  court  said  [emphasis  added]  : 

*  *  *  *  * 

“a  cooperative  would  not  be  of  the  character  contemplated  by  the  statute 
if  its  non-farm  related  business  exceeded  that  which  was  necessary  and 
incidental  to  its  farm-related  business,  and  in  no  conceivable  circumstances 
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could  non-farm  related,  business  approach  fifty  percent  of  the  total  and, 
remain  incidental  and  necessary  to  that  which  was  farm-related.” 

*  #  *  *  * 

“The  construction  which  we  give  the  term  does  not  open  the  door  to 
unrestricted  competition  by  exempt  cooperatives  with  regulated  carriers. 

If  a  cooperative  engages  in  transportation  for  hire  which  is  not  incidental 
and  necessary  to  the  performance  of  an  activity  permitted  by  the  Agricul¬ 
tural  Marketing  Act,  it  will  lose  its  status  as  a  ‘cooperative  association’ 
and  its  transportation  activities  will  be  subject  to  economic  regulation  by 
the  Commission  under  the  Interstate  Commerce  Act.” 

#  *  ❖  *  * 

The  Commission  has  since  reviewed  its  interpretation  of  the  Northwest  case 
in  an  enforcement  action  and  has  there  taken  quite  a  different  view  from  that 
which  it  presented  to  Congress. 

Its  present  interpretation  of  the  Northwest  case  appears  in  the  decision  of  the 
full  Commission  in  the  case  of  Cache  Valley  Dairy  Association  (No.  MC-C-3876, 
decided  May  2, 1967)  as  follows : 

***** 

“The  guiding  principle  enunciated  by  Northwest  is  plain :  a  cooperative 
which  otherwise  meets  in  all  respects  the  requirements  of  the  Marketing 
Act  definition  lawfully  may  transport  non-farm  related  traffic  on  a  for-hire  ^ 
basis  for  non-members  to  the  extent  and  only  to  the  extent  that  such  non-  M 
farm-related  transportation  is  shown  to  be,  as  a  matter  of  fact,  incidental  W 
and  necessary  to  the  effective  performance  of  its  primary  farm  related 
functions  specifically  authorized  by  that  act.” 

***** 

As  we  have  pointed  out  elsewhere  in  this  statement,  even  if  every  outbound 
load  of  agriculture  products  were  matched  with  an  inbound  load  of  general 
freight,  the  volume  involved  would  be  less  than  .07  of  1  percent  of  total  truck 
mileage. 

CONCLUSION 

The  right  to  back-haul  general  freight  and  thus  make  the  most  economical  use 
of  transportation  equipment  is  important  to  farmers’  cooperatives.  AH  savings 
made  in  overall  transportation  costs  through  such  back-hauls  are  passed  back 
to  the  farmers  and  result  in  lower  transportation  costs  for  moving  agricultural 
commodities  to  market. 

The  agricultural  exemption  is  limited  to  qualified  farmers’  cooperatives.  Non¬ 
qualified  operators  have  no  exemption  and  are  subject  to  action  by  the  Interstate 
Commerce  Commission.  Most  of  the  complaints  have  been  directed  against  non¬ 
qualified  operators.  The  present  law  provides  a  remedy  for  controlling  such 
operations,  and  it  should  he  enforced  instead  of  attacking  the  farmers’ 
cooperatives. 

The  volume  of  non-member,  non-agricultural  freight  hauled  by  farmers’  co¬ 
operatives  is  estimated  at  .00027  of  1  percent  of  total  truck  mileage.  This  is  much 
too  small  to  cause  any  adverse  effect  on  the  nation’s  regulated  transportation  A 
system  or  to  justify  legislation  for  the  benefit  of  the  regulated  carriers  at  the  ^ 
expense  of  the  American  farmer. 

The  present  system  of  regulating  the  great  majority  of  truck  transportation 
but  leaving  transportation  in  the  agricultural  field  subject  to  the  benefits  of 
vigorous  competition  has  worked  well  for  30  years,  and  it  should  be  continued. 

We  strongly  oppose  legislation  such  as  H.R.  6530  which  is  an  unjustified  attack 
upon  farmers  agricultural  cooperatives  by  the  Interstate  Commerce  Commission 
and  the  regulated  carriers. 

S.  752,  as  it  passed  the  Senate,  is  a  compromise  bill  and  is  much  less  objection¬ 
able.  If  any  legislation  in  this  area  is  to  be  reported  by  the  Committee,  it  should 
be  along  the  line  of  the  Senate  bill. 

The  volume  of  non-member,  non-agricultural  freight  hauled  by  farmers’  co¬ 
operatives,  .00027  of  1  percent  of  total  truck  mileage,  does  not  indicate  any  need 
for  legislative  relief  of  the  regulated  truckers  at  the  expense  of  the  American 
farmers  and  their  agricultural  cooperatives. 
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Railway  Labor  Executives’  Association, 

''Washington,  D.C.,  July  9,  1968. 

Hon.  Samuel  N.  Eriedel, 

Chairman,  Subcommittee  on  Transportation  and  Aeronautics, 

House  of  Representatives,  Washington,  I).C. 

Dear  Mr.  Chairman  :  Your  subcommittee  has  under  consideration  S.  752.  The 
RLEA,  a  voluntary  association  of  the  chief  executive  officers  of  the  twenty-three 
standard  national  and  international  railroad  labor  organizations  wishes  to  express 
its  support  for  S.  752  as  it  was  passed  by  the  Senate. 

For  some  years,  Section  203(b)  (5)  of  the  Interstate  Commerce  Act  has  been 
attracting,  by  its  exemption,  carriers  who  could  be  considered  agricultural  coop¬ 
erative  associations  oidy  in  the  most  nominal  of  senses  as  well  as  encouraging 
bona  fide  agricultural  cooperative  associations  to  transport  and  on  a  large  scale, 
commodities  with  little  or  no  relationship  to  the  farm  or  farm  related  commodi¬ 
ties.  The  existence  of  this  situation  is,  of  course,  in  contravention  of  the  spirit 
of  purpose  embodied  in  Section  203(b)  (5)  and  against  the  grain  of  the  Interstate 
Commerce  Act. 

The  diversion  of  transportation  in  interstate  commerce  into  unregulated  forms 
certainly  runs  contrary  to  the  principles  of  effective  administration  of  an 
equitable  and  efficient  transportation  system  for  the  country.  Furthermore,  the 
diversion  of  this  traffic  results  in  employment  of  a  high  ratio  of  non-union  labor 
which  is  paid  at  a  lower  wage  scale,  and  this  constitutes  a  threat  to  the  wage 
scale  of  union  members  in  the  railroad  industry.  Consequently,  the  movement  to 
curtail  non-farm  related  hauling  of  legitimate  agricultural  co-ops  and  to  curtail 
the  nominal  agricultural  cooperative  is  one  which  this  association  wholeheartedly 
supports.  The  bill  that  is  presently  before  you  is  one  which  represents  a  good  deal 
of  consultation  with  the  government,  motor  carriers,  agricultural  cooperatives, 
and  rail  carriers.  Their  consultation  has  in  our  minds  resulted  in  legislation 
which  achieves  the  need  of  a  coherent  transportation  policy  while  doing  as  little 
damage  as  possible  to  the  legitimate  interests  of  the  agricultural  cooperative 
associations.  For  these  reasons,  we  would  encourage  your  committee’s  favorable 
disposition  toward  the  bill  as  passed  by  the  Senate. 


Yours  very  truly, 


Donald  S.  Beattie, 

Executive  Secretary. 


National  Association  of  Regulatory  Utility  Commissioners, 

Washington,  D.C.,  December  11,  1967. 


Hon.  Harley  O.  Staggers, 

Chairman,  House  Committee  on  Interstate  and  Foreign  Commerce, 

Rayburn  House  Office  Building,  Washington,  D.C. 

Dear  Chairman  Staggers  :  On  November  2,  1907,  this  Association,  in  meeting 
assembled  in  Hollywood,  Florida,  adopted  a  resolution  Supporting  S.  752 — 90th 
Congress,  sponsored  by  the  Honorable  Walter  It.  McDonald,  Commissioner  of  the 
Georgia  Public  Service  Commission,  Atlanta,  Georgia. 

Pursuant  to  the  directive  contained  in  the  resolution,  a  copy  of  this  resolution 
is  attached  for  your  information  and  consideration. 

Very  truly  yours, 


Everette  Kreeger,  Secretary. 


Resolution  Supporting  S.  752 — 90th  Congress 

Whereas,  The  National  Association  of  Regulatory  Utility  Commissioners 
(NARUC)  is  an  organization  whose  membership  consists  of  the  public  utility 
regulatory  commissions  of  each  of  the  states  of  the  United  States;  and 

Whereas,  Regulation  of  both  motor  carriers  and  railroads  in  the  public  interest 
is  an  important  function  of  the  member  commissions  ;  and 

Whereas,  The  economic  well  being  of  the  motor  carrier  and  railroad  industries 
is  a  vital  factor  to  the  economy  of  the  member  states  and  the  nation  and  to 
the  nation’s  defense ;  and 

Whereas,  Many  of  the  member  commissions  of  the  NARUC  have  for  a  number 
of  years  been  actively  engaged  in  the  enforcement  of  their  motor  carrier  laws, 
rules  and  regulations  to  the  end  that  illegal  transportation  be  curtailed ;  and 
Whereas,  The  National  Association  of  Regulatory  Utility  Commissioners  has 
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frequently  supported  the  enactment  by  the  Congress  of  legislation  to  remedy  the 
major  problem  of  illegal  transportation,  the  most  recent  such  action  being  its 
support  of  P.B.  89-170 ;  and 

Whereas,  Since  the  decision  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  in  Northwest  Agricultural  Cooperative  Association  vs.  Interstate 
Commerce  Commission,  350  F.  2d  252,  numerous  agricultural  cooperatives  and 
psuedo  agricultural  cooperatives  have  and  are  engaging  in  the  transportation 
for  compensation  for  non-members  of  any  commodity  at  any  rate,  to,  from  or 
between  any  point  subject  only  to  the  restriction  that  they  do  not  exceed  the 
non-member  limitation  provided  in  the  Agricultural  Act ;  and 

Whereas,  It  is  the  opinion  of  the  NARUC  that  such  transportation  is  not  only 
contrary  to  the  intent  of  the  Congress  when  it  enacted  the  agricultural  cooperative 
exemption  (Sec.  203(b)  (5)  of  the  Interstate  Commerce  Act)  but  it  also  provides 
a  further  breeding  ground  for  illegal  operators  making  the  state  enforcement 
task  much  more  difficult ;  and 

Whereas,  Such  transportation  is  clearly  detrimental  to  the  economy  of  the 
motor  carrier  and  the  railroads ;  and 

Whereas,  the  Interstate  Commerce  Commission  has  recognized  the  problem  and 
repeatedly  has  recommended  remedial  legislation  to  the  Congress ;  therefore  be  it 

Resolved,  That  the  NARUC  recommends  and  strongly  urges  that  the  Congress 
of  the  United  States  at  the  earliest  possible  date  enact  S.  752  or  appropriate 
corrective  legislation  to  the  end  that  the  transportation  activities  of  the  agricul¬ 
tural  cooperatives  be  limited  to  the  movement  of  farm  related  items  and  that 
such  cooperatives  not  be  permitted  to  engage  in  the  general  transportation 
business ; 

Resolved  Further,  Copies  of  this  resolution  be  transmitted  to  the  Chairman  of 
the  appropriate  Senate  and  House  Committees  of  the  United  States  Congress, 
the  Chairman  of  the  Interstate  Commerce  Commission  and  the  Secretary  of  the 
Department  of  Transportation. 

Sponsored  by  the  Honorable  Walter  R.  McDonald  of  Georgia. 

Certified  a  true  copy  of  a  Resolution  duly  adopted  by  the  National  Association 
of  Regulatory  Utility  Commissioners  in  Convention  at  Hollywood,  Florida,  on 
November  2, 1967. 

Everette  Ivreeger,  Secretary,  NARUC. 


Northwest  Agricultural  Co-Operative  Association, 

Ontario,  Oreg.,  July  5,  19GS. 

Subject :  House  Counterpart  of  S.  752 
Hon.  Harley  O.  Staggers, 

House  of  Representatives, 

Washington,  D.C. 

Dear  Mr.  Staggers  :  The  following  is  the  text  of  a  letter  I  have  sent  to  members 
of  the  House  Committee  on  Interstate  and  Foreign  Commerce  regarding  the 
amendment  of  Section  203(b)  (5)  of  the  Interstate  Commerce  Act.  This  proposed 
amendment  greatly  affects  the  ability  of  farmers  located  in  sparsely  settled 
areas  to  market  their  products.  Please  give  the  House  Bill  your  careful  con¬ 
sideration  and  vote  no. 

“S-752  constitutes  a  legislative  preference  for  the  regulated  transportation 
industry  over  agriculture.  This  proposed  amendment  of  a  statute  that  has  been 
in  effect  for  more  than  30  years  is  not  required  by  any  changed  circumstances. 
In  fact,  the  need  for  implementation  of  the  provisions  of  the  Agricultural  Mar¬ 
keting  Act  for  an  efficient  and  economic  distribution  of  farm  products  is  greater 
now  than  it  was  in  1935  when  Congress  sought  to  fulfill  those  provisions  with 
the  passage  of  the  agricultural  cooperative  exemption  in  Section  203(b)(5)  of 
the  Interstate  Commerce  Act. 

“For  more  than  30  years  agricultural  cooperatives  have  been  exempt  from 
economic  regulation  by  the  Interstate  Commerce  Commission.  The  boundaries 
of  that  exemption  lie  in  the  requirement  that  the  cooperative  must  be  a  ligitimate 
cooperative  engaged  exclusively  in  providing  its  farmer  members  with  an  efficient 
and  economic  transportation  service,  in  the  course  of  performance  of  this  service, 
the  e-operative  may  handle  that  nonmember  business  which  is  reasonable  and 
necessary  to  the  maintenance  of  its  primary  function.  Cooperatives  have  always 
been  subject  to  the  hours,  safety  and  other  regulations  of  the  Interstate  Com- 
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merce  Commission.  We  do  not  object  to  tbis  and,  indeed,  consider  such  regula¬ 
tion  desirable.  We  do,  however,  object  to  any  change  in  the  present  practice 
which  will  place  in  the  jurisdiction  of  the  Interstate  Commerce  Commission 
the  transportation  future  of  farmers.  Such  action  will  add  to  the  already  difficult 
problem  of  transportation  and  marketing  of  farm  products.  Regulated  transpor¬ 
tation  has  done  little  to  provide  service  to  farmers  in  out-of-the-way  and  sparsely 
settled  rural  areas,  and  it  has  done  nothing  to  furnish  transportation  of  agri- 
cultral  products  from  the  farm  to  warehousing  or  storing  areas.  Yet,  that  in¬ 
dustry  has  mounted  a  terrifying  legislative  campaign  to  restrict  the  farmer 
from  serving  himself  through  organization. 

“This  legislation  is  not  necessary.  In  the  report  of  Senator  Lausche  from  the 
Senate  Committee  on  Commerce,  he  recommends  that  S.  752  pass  because : 

“1.  It  is  in  conformance  with,  and  implements,  the  National  Transportation 
Policy,  and 

“2.  Farmer  cooperative  transportation  could  undermine  regulated  transporta¬ 
tion  and  has  contributed  to  a  decline  of  the  common  carrier  system. 

“Both  these  statements  are  false. 

“There  is  no  statistical  evidence  in  the  Record  of  Hearings  before  the  Sub¬ 
committee  on  Service  Transportation  of  the  Commerce  Committee,  July  24,  25 
and  26,  1967,  to  justify  them.  AVith  the  exception  of  opinion  testimony  by  lobby¬ 
ists  for  the  transportation  industry,  all  evidence  is  to  the  contrary. 

“The  Office  of  the  Secretary  of  Transportation,  charged  with  the  responsibility 
of  implementing  the  National  Transportation  Policy,  recommended  against 
amendment  of  203(b)(5)  and,  in  a  letter  to  the  Chairman  of  the  Senate 
Committee  on  Commerce  dated  July  24, 1967,  stated  in  part : 

“  ‘The  present  exemption  has  permitted  the  agricultural  cooperatives  to  con¬ 
duct  efficient  and  economic  operations  by  allowing  a  limited  amount  of  for-hire 
truck  transportation. 

******* 

“  ‘In  sum,  the  Department  is  of  the  opinion  that  the  present  exemption  is  con¬ 
sistent  with  Congressional  intent  and  that  it  has  not  been  abused  in  any  sense  to 
the  significant  detriment  of  regulated  carriers. 

******* 

“‘Section  203(b)(5)  is  a  carefully  drawn  statute  which  properly  recognizes 
that  the  needs  of  agriculture  and  those  of  the  regulated  for-hire  industry  must 
be  carefully  balanced  if  the  public  interest  is  to  prevail.’ 

“The  representative  of  the  United  States  Department  of  Agricultural  who 
testified  before  the  Senate  committee  in  opposition  to  S-752  described  a  survey 
made  by  the  Department  clearly  showing  that  growth  in  national  trucking 
greatly  exceeded  cooperative  trucking  and  pointed  out  that  for  the  year  1966 
cooperative  trucking  miles  constituted  less  than  one  half  of  one  percent  of  the 
estimated  United  States  truck  miles. 

“The  American  Trucking  Association  annual  report  for  1966  reported  that 
tonnage  for  that  year  was  up  7  percent  over  1965  and  up  17.1  percent  over  1964. 
Furthermore,  the  industry  reported  tonnage  increases  in  nine  of  the  major 
commodity  classes — including  agricultural  commodities. 

“Clearly,  cooperative  transportation  is  not  a  threat  to  the  regulated  industry. 

“S-752  is  a  result  of  a  massive  lobbying  campaign  by  regulated  carriers — a 
campaign  that  cannot  be  matched  by  farmers  or  their  organizations ;  a  campaign 
that  has  been  successful  in  spite  of  the  opposition  of  the  governmental  agencies 
charged  with  the  balancing  of  the  various  interests  involved,  and  with  the  ex¬ 
pertise  to  do  so— agencies  such  as  the  Department  of  Agriculture,  the  Depart¬ 
ment  of  Transportation  and  the  Department  of  Defense. 

“That  campaign  was  successful  in  the  Senate  in  spite  of  the  overwhelming 
factual  evidence  that  change  in  the  present  law  is  not  necessary.  I  urge  that  you 
give  this  bill  your  careful  consideration  and  that  the  interests  of  the  farmers  as 
articulated  in  the  Agricultural  Marketing  Act  are  not  sacrificed  merely  to 
eliminate  this  insubstantial  competition  to  the  American  Trucking  Association 
and  to  allow  it  to  gain  control  over  the  distribution  of  agricultural  products.” 

\Tery  truly  yours, 


Evan  P.  Gheen,  President. 
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Stanley,  Schroeder,  Weeks,  Thomas  &  Lysaught, 

Kansas  City,  Kans.,  July  6, 1968. 

Re  Senate  Bill  752. 

Hon.  Harley  O.  Staggers, 

Chairman,  House  Interstate  and  Foreign  Commerce  Committee, 
liayhurn  House  Office  Building,  Washington,  D.C. 

Dear  Congressman  Staggers:  As  a  result  of  the  hearing  before  the  House 
subcommittee,  you  should  surely  realize  that  the  co-operatives  opposed  to  the 
above  mentioned  legislation  are  few  and  far  between.  Without  exception  none 
of  the  co-operatives  were  aware  of  the  pending  legislation  when  tlie  Senate  sub¬ 
committee  held  its  hearings  neai’ly  a  year  ago  nor  were  any  of  their  views 
incorporated  in  the  pending  Bill.  As  a  consequence,  the  attitude  of  those  few 
co-operatives,  which  have  taken  advantage  of  the  exemption  of  49  TJ.S.C.  303 
(b)  (5),  was  not  heard  or  determined  by  the  Senate  subcommittee.  Nor  did  these 
cooperatives  have  adequate  time  to  prepare  for  the  July  1  hearing  of  Mr.  Friedel’s 
subcommittee,  since  we  received  notice  of  it  only  on  June  28,  and  only  then 
because  of  your  good  offices.  The  record  will  show  that  there  are  approximately 
6  or  7  bona  fide  agricultural  co-ops  subjected  to  the  provisions  of  the  above 
legislation  and  that,  in  each  instance,  the  legislation  is  so  unduly  restrictive  as 
to  amount  to  a  termination  of  the  services  of  the  co-op.  The  Department  of 
Agriculture  originally  opposed  the  pending  legislation  on  the  basis  that  restrict¬ 
ing  the  income  of  farm  cooperatives  would  be  in  opposition  to  the  national  policy 
in  view  of  falling  farm  prices  and  income.  As  we  have  been  able  to  determine, 
the  Department  of  Agriculture  has  approved  the  pending  legislation  only  on  a 
“last  resort”  basis  as  a  possible  compromise  with  the  American  Trucking 

Association.  .  . 

Under  the  circumstances  and  by  reason  of  the  tremendous  time  problem  in¬ 
volved  in  connection  with  the  pending  legislation,  we  attach  herewith  two 
separate  proposals  which  we  submit,  respectfully,  should  be  incorporated  in 
amendment  of  the  pending  legislation  so  as  to  comport  with  the  present  con¬ 
gressional  intent  and  to  support  present  farm  prices  and  farm  income. 

Attached  Proposal  No.  1  preserves  substantially  the  language  of  Senate  Bill 
752  as  passed.  Subparagraph  (i)  of  the  proposal,  however,  spells  out  definite 
standards  for  qualifications  of  co-operative  associations  in  accordance  with  the 
Agricultural  Marketing  Act.  This,  we  feel,  would  provide  the  Commission  with  a 
simple  and  straightforward  means  of  determining  the  qualifications  of  co-ops 
engaged  in  a  transportation  business.  It  is  our  feeling  that  there  are  two  types  of 
co-operatives :  those  which  are  qualified  as  agricultural  co-ops — i.e.,  dealing  in, 
processing,  etc.  of  farm  products,  goods,  supplies  and  so  forth— under  the  Mar¬ 
keting  Act ;  and  second,  those  co-operatives  which  are  engaged  in  selling  goods 
or  services  which  are  essentially  not  farm-related.  Examples  of  the  latter  would 
include  those  co-ops  who  sell  insurance,  gasoline  and  oil,  auto  parts,  batteries, 
etc  We  feel  that  the  former  type  of  co-operative  was  the  only  type  included  to 
be  benefited  by  Section  203(b)  (5),  and  that  other  co-ops  could  not  qualify  for 
the  exemption.  We  certainly  have  no  ax  to  grind  with  the  other  co-operatives, 
but  if  the  matter  is  considered  closely,  they  have  never  been  entitled  to  the 
exemption. 

“The  second  through  the  fifth  paragraphs  embody,  with  only  minor  changes, 
the  terms  of  the  Senate  Bill.  The  balance  of  this  proposal  is  an  authorization 
for  “grandfather  rights”  in  essentially  the  same  language  as  that  found  in  Sec¬ 
tion  206(a)  of  the  Interstate  Commerce  Act,  subject  to  proof  of  the  co-op’s 
qualifications  in  subparagraph  (i).  Grandfather  rights  were  accorded  the  trans¬ 
portation  industry  upon  passage  of  the  Motor  Carrier  Act  of  1935  and  in  the 
subsequent  legislation  in  1958.  According  to  the  hearings  before  the  committees 
involved,  Grandfather  Rights  would,  in  accordance  with  the  attached  Proposal 
No.  1,  be  accorded  very  few  co-operatives  who  could  qualify  under  the  Agri¬ 
cultural  Marketing  Act.  The  final  proviso  in  this  proposal  would  eliminate  a 
co-op’s  carriage  of  explosives  or  combustibles  falling  within  the  scope  of  the 
Explosives  and  Combustibles  Act,  18  U.S.C.  §  831  et  seq.  This  should  satisfy  the 
most  important  interests  of  the  regulated  industry  by  forcing  any  co-ops  intend¬ 
ing  to  transport  munitions  or  explosives  to  obtain  Commission  authority  to  do  so 
and  to  prove  public  convenience  and  necessity  in  so  doing. 

Proposal  No.  2,  attached  herewith,  would  permit  the  present  cooperatives  to 
exist  with  their  relative  transportation  divisions,  but  would  basically  be  uneco¬ 
nomical  and  wasteful  from  the  standpoint  of  the  Nation’s  transportation  prob¬ 
lems  by  requiring  the  co-operative  truck  to  return  empty  in  a  substantial 
proportion  of  its  trips. 
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For  these  reasons,  we  seriously  urge  the  amendment  to  Senate  Bill  752  in¬ 
corporated  by  Proposal  No.  1  herein  or,  as  a  last  resort,  the  amendment  to  such 
Bill  as  incorporated  by  Proposal  No.  2,  herein,  in  the  event  you  cannot  personally 
oppose  the  pending  legislation. 

Very  truly  yours, 

Robert  H.  Bingham, 

General  Counsel  for  Milk  Producers  Marketing  Company, 

A  Co-operative  Corporation. 


Proposal  No.  1 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

That  at  the  end  of  section  203  (b)  (5)  of  the  Interstate  Commerce  Act  delete 
the  semicolon  and  add  the  following  language :  “,  subject  to  the  following  con¬ 
ditions  and  limitations : 

(i)  That  such  cooperative  association  or  federation  shall  have  been  determined 
to  be  qualified  under  the  said  Agricultural  Marketing  Act  by  the  Farm  Credit 
Administration,  or  by  such  other  office,  bureau,  service,  division,  commission  or 
board  in  the  Executive  branch  to  which  authority  to  make  such  determination 
may  have  been  transferred  or  retransferred  by  the  President; 

(ii)  That  any  such  cooperative  association  or  federation  which  performs 
interstate  transportation  for  nonmembers  who  are  neither  fanners,  cooperative 

^associations  or  federations  thereof,  except  transportation  otherwise  exempt  under 
this  part,  shall  notify  the  Commission  of  its  intent  to  perform  such  transpor¬ 
tation  prior  to  the  commencement  thereof ; 

(iii)  That  any  interstate  transportation  performed  by  such  a  cooperative 
association  or  federation  of  cooperative  associations  for  'nonmembers  who  are 
neither  farmers,  cooperative  associations,  nor  federations  thereof  for  com¬ 
pensation,  except  transportation  otherwise  exempt  under  this  part,  shall  be 
limited  to  that  which  is  incidental  to  its  primary  transportation  operation  and 
necessary  for  its  effective  performance  and  shall  in  no  event  exceed  15  per  centum 
of  its  total  interstate  transportation  services  in  any  fiscal  year,  measured  in 
terms  of  tonnage ; 

(iv)  That,  for  the  purposes  hereof,  notwithstanding  any  other  provision  of 
law,  transportation  performed  for  or  on  behalf  of  the  United  States  or  any 
agency  or  instrumentality  thereof  shall  be  deemed  to  be  transportation  performed 
for  a  nonmember ; 

(v)  That  in  no  event  shall  any  such  cooperative  association  or  federation 
which  is  required  hereunder  to  give  notice  to  the  Commission  transport  inter¬ 
state  for  compensation  in  any  fiscal  year  of  such  association  or  federation  a 
quantity  of  property  for  nonmembers  which,  measured  in  terms  of  tonnage, 
exceeds  the  total  quantity  of  property  transported  interstate  for  itself  and  its 
members  in  such  fiscal  year ; 

Provided,  however,  That,  subject  to  Section  210,  if  any  such  cooperative  asso¬ 
ciation,  federation  or  predecessor  in  interest  was  so  qualified  and  in  bona  fide 

operation  as  a  common  carrier  by  motor  vehicle  on _ over  the  route 

or  routes  or  within  the  territory  for  w’hich  application  is  made  and  has  so 
(operated  since  that  time,  or  if  engaged  in  furnishing  seasonal  service  only,  was  in 

bona  fide  operation  on - during  the  season  ordinarily  covered  by 

its  operation,  except  in  either  instance  as  to  interruptions  of  service  over  which 
the  applicant  or  its  predecessor  in  interest  had  no  control,  the  Commission  shall 
issue  such  certificate  without  requiring  further  proof  that  public  convenience 
and  necessity  will  be  served  by  such  operation,  and  without  further  proceedings, 
if  application  for  such  certificate  is  made  to  the  Commission  as  provided  in 
section  206(b)  of  this  part  and  within  one  hundred  twenty  days  after  this  Act 
shall  take  effect.  The  application  for  such  certificate  shall  be  decided  in  accord¬ 
ance  with  the  procedure  provided  for  in  section  207  ( a )  of  this  part  and  such 
certificate  shall  be  issued  or  denied  accordingly.  Pending  the  determination  of 
any  such  application  the  continuance  of  such  operation  shall  be  lawful :  Provided 
further,  That  this  paragraph  shall  not  be  so  construed  as  to  require  any  such 
carrier  lawfully  engaged  in  operation  solely  within  any  State  to  obtain  from 
the  Commission  a  certificate  authorizing  the  transportation  by  such  carrier  of 
passengers  or  property  in  interstate  or  foreign  commerce  between  places  within 
such  state  if  there  be  a  board  in  such  state  having  authority  to  grant  or  approve 
such  certificates  and  if  such  carrier  has  obtained  such  certificate  from  such  board. 
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Sucli  transportation  shall,  however,  be  otherwise  subject  to  the  jurisdiction  of 
the  Commission  under  this  chapter;  And  provided  further,  That  in  no  event 
shall  any  provision  of  this  section  be  construed  to  permit  the  transportation  of 
anv  commodity  regulated  under  the  Explosives  and  Combustibles  Act,  as  codified 
June  25  1948;  as  amended,  [18  U.S.C.  §  831,  et  seq.]  by  any  such  cooperative 
association  or  federation,  unless  there  is  in  force  and  effect  with  respect  to  such 
cooperative  Association  or  federation  a  certificate  of  public  convenience  and 
necessity  issued  by  the  Commission  authorizing  the  carriage  of  such  commodities, 
and  no  such  certificate  shall  be  issued  to  such  cooperative  association  or  federa¬ 
tion  except  in  accordance  with  the  procedure  provided  for  in  section  207(a),  and 
Ihcmm^  to  Um^St  that  such  service  is  or  will  be  required  by  the  present  or 
future  public  convenience  and  necessity,  as  shall  have  been  proved  by  reliable, 
probative,  and  substantial  evidence.” 


Proposal  No.  2 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 

of  America  in  Congress  assembled,  ,  , 

'  That  at  the  end  of  section  203(b)  (5)  of  the  Interstate  Commeice  Act  delete 
the  semicolon  and  add  the  following  language:  ,  subject  to  the  following 

conditions  and  limitations :  ^  __ 

(it  That  such  cooperative  association  or  federation  shall  have  been  dete 
mined  to  be  qualified  under  the  said  Agricultural  Marketing  Act  by  the  Farm 
Credit  Administration,  or  by  such  other  office,  bureau,  service,  division,  commis-j 
sion  or  board  in  the  Executive  branch  to  which  authority  to  make  such  deternu-J 
nation  may  have  been  transferred  or  retransferred  by  the  President ; 

(ii)  That  any  such  cooperative  association  or  federation  which  peiforms 

interstate  transportation  for  nonmembers  who  are  neither  farmers,  cooperative 
associations  or  federations  thereof,  except  transportation  otherwise  exempt  un¬ 
der  this  part,  shall  notify  the  Commission  of  its  intent  to  perform  such  transpor¬ 
tation  prior  to  the  commencement  thereof  ;  , 

(iii )  That  no  transportation  service  rendered  for  any  nonmembers  who  are 

neither  farmers,  cooperative  associations  or  federations  thereof,  shall  exceed 
35  per  centum  of  the  total  gross  dollar  revenues  of  any  such  cooperative  associa¬ 
tion  or  federation  from  all  operations  during  any  fiscal  yeai  ,  ... 

(iv)  That  any  transportation  service  rendered  by  such  cooperative  association 
or  federation  for  nonmembers  who  are  neither  farmers,  cooperative  associations 
or  federations  thereof,  shall  be  restricted  to  agricultural  commodities,  processed 
or  unprocessed,  whether  or  not  otherwise  exempt  under  this  section,  and  to  those 
commodities  reasonably  related  to  the  production,  processing,  distribution  and 
marketing  of  agricultural  products,  or  which  would  otherwise  promote,  foster 
or  develop  the  activities  contemplated  by  the  said  Agricultural  Marketing  Act, 
Provided  however,  that  in  no  event  shall  any  cooperative  association  or  federa¬ 
tion  transport  any  commodity  subject  to  the  provisions  of  the  Explosives  and 
Combustibles  Act,  codified  June  25,  1948,  as  amended  [18  U.S.C.  §  831,  et  seq.]. 

(Whereupon,  at  3 :10  p.m.,  the  hearing  was  adjourned.) 


o 


* 


LEGISLATIVE  HISTORY 
Public  Law  90-433 
S.  752 


TABLE  OF  CONTENTS 

Index  and  summary  of  S.  752 .  1 

Digest  of  Public  Law  90-433 . !!!!!!!!!!!!!  \z 


. 


INDEX  AND  SUMMARY  OF  S.  752 


Jan.  31,  1967 

May  2 ,  1968 
May  28,  1968 

June  4,  1968 
June  5,  1968 

July  3,  1968 
July  10,  1968 

July  15,  1968 
July  26,  1968 


Senator  Magnuson  introduced  and  discussed 
S.  752  which  was  referred  to  Senate  Commerce 
Committee.  Print  of  bill  as  introduced  and 
remarks  of  author. 

Senate  committee  voted  to  report  S.  752  with 
an  amendment. 

Senate  committee  reported  S.  752  with  amend¬ 
ments.  Senate  Report  1152.  Print  of  bill 
and  report. 

Senate  passed  S.  752  as  reported. 

S.  752  was  referred  to  House  Interstate  and 
Foreign  Commerce  Committee.  Print  of  bill  as 
referred. 

House  subcommittee  approved  S.  752  for  full 
committee  consideration. 

Senate  committee  reported  S.  752  without 
amendment.  Senate  Report  1667.  Print  of 
bill  and  report. 

House  passed  S.  752  under  suspension  of  rules. 
Approved:  Public  Law  90-433. 

Hearings: 

House  Interstate  and  Foreign  Commerce  Committee 
hearing  on  H.  R.  6530  and  S.  752. 
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DIGEST  OF  PUBLIC  LAW  90-433 


AGRICULTURAL  COOPERATIVE  TRANSPORTATION  EXEMPTION.  Amends 
Sections  203  (b)  (5)  and  220  of  the  Interstate  Commerce  Act, 
as  amended,  to  clarify  the  meaning  of  the  exemption  from 
the  provisions  of  the  Act  provided  for  the  transportation 
by  motor  vehicles  operated  by  an  agricultural  cooperative 
association  when  such  vehicles  are  used  to  perform  trans¬ 
portation  for  nonmembers,  and  to  assist  the  Interstate 
Commerce  Commission  in  its  enforcement  operations. 


90th  CONGRESS 
1st  Session 


S.  752 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  31, 1967 

Mr.  Magnuson  (for  himself  and  Mr.  Lausche)  (by  request)  introduced  the 
following  bill;  which  was  read  twice  and  referred  to  the  Committee  on 
Commerce 


A  BILL 

To  amend  section  203  (b)  (5)  of  the  Interstate  Commerce 
Act  to  clarify  this  exemption  with  respect  to  transportation 
performed  by  agricultural  cooperative  associations  for  non¬ 
members. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  at  the  end  of  section  203  (b)  (5)  of  the  Interstate 

4  Commerce  Act  delete  the  semicolon  and  add  the  following 

5  language :  but,  in  transportation  for  nonmembers  for 

6  compensation,  only  when  those  vehicles  are  being  used  in 

7  the  transportation  of  farm  products,  farm  supplies,  or  other 

8  farm-related  traffic;”. 
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is  estimated  that  the  overall  costs  of 
^these  improvements  will  now  run  about 
million  and  the  bill  establishes  this 

ithout  proper  development,  the  park 
will  not  serve  its  purpose.  As  the  second 
great  battlefield  of  the  Civil  War,  Wil¬ 
sons  Crfefk  merits  the  fullest  develop¬ 
ment. 

Congressman  Durward  Hall,  who  rep¬ 
resents  the\congressional  district  in 
which  the  battlefield  is  situated,  is  intro¬ 
ducing  an  identical  bill  today  in  the 
House  of  RepresXjtatives. 

The  PRESIDING  OFFICER  (Mr. 
Burdick  in  the  chairJ .  The  bill  will  be 
received  and  appropriately  referred. 

The  bill  (S.  736)  to  amend  the  act  of 
April  22,  1960,  providingVor  the  estab¬ 
lishment  of  the  Wilsons  Cre^k  Battlefield 
National  Park  introduced  by\lr.  Long  of 
Missouri  (for  himself  and  m\  Syming¬ 
ton)  ,  was  received,  read  twice  bXits  title, 
and  referred  to  the  Committee  \n  In¬ 
terior  and  Insular  Affairs. 


EXCLUSION  FROM  MILITARY  DRAFT 

OF  CERTAIN  POLICEMEN  AND> 

FIREMEN 

Mr.  DOMINICK.  Mr.  President,  the 
United  States  is  now  engaged  in  several 
wars.  These  wars  take  different  forms 
and  some  are  fought  abroad  while  others 
are  fought  at  home.  I  am  concerned 
today  with  our  war  on  crime  at  home  and 
a  proposal  which  may  help  to  fight  this 
war.  We  read  in  the  papers,  constantly, 
information  which  shows  a  steadily  in¬ 
creasing  crime  rate  within  our  cities. 
Varying  techniques  have  been  employed 
as  a  means  of  cutting  this  rate,  but  few 
have  met  with  significant  success. 

No  less  important  than  our  Asian  war 
is  the  war  we  must  wage  at  home.  Our 
efforts  to  secure  peace  in  foreign  lands 
must  not  be  put  above  our  effort  to 
secure  peace  at  home.  The  endeavor 
to  make  Asians  secure  in  their  homes 
cannot  be  greater  than  the  endeavor  to 
make  our  citizens  safe. 

The  bill  I  will  send  to  the  desk  would 
defer  from  the  military  draft  policemen 
and  firemen  who  are  employed  on  a  reg¬ 
ular  full-time  basis  or  are  engaged  in 
pursuing  a  course  of  education  or  train¬ 
ing  which  leads  to  this  full-time  em¬ 
ployment. 

The  bill  would  allow  the  retention  of 
experienced,  qualified,  and  competent 
young  men  on  the  police  and  fire  forces 
of  our  cities.  The  cities,  therefore,  could 
maintain  a  high  quality  of  performance 
in  these  occupations. 

The  bill  would  reduce  the  turnover  of 
men  and  the  resulting  cost  of  hiring  and 
training  new  replacements.  This  would 
allow  a  reduction  in  expenses  to  the 
cities  in  these  training  costs. 

The  bill  would  allow  young  men  of 
draft  age  to  pursue  these  occupations 
and  fill  vacancies  as  they  exist.  There¬ 
fore,  the  police  and  fire  forces  could 
maintain  adequate  manpower  to  do  their 
job. 

The  bill  would  help  us  to  more  ade¬ 
quately  wage  this  war  at  home,  which, 
like  the  struggle  abroad,  we  do  not  want 
to  lose. 

I  ask  unanimous  consent  that  the  text 
of  the  bill  may  be  printed  in  the  Record, 


and  I  ask  that  the  bill  may  lie  at  the 
desk  until  next  Monday  for  additional 
cosponsors. 

The  PRESIDING  OFFICER.  The  bill 
will  be  received  and  appropriately  re¬ 
ferred;  and,  without  objection,  the  bill 
will  be  printed  in  the  Record,  and  held 
at  the  desk,  as  requested  by  the  Sena 
tor  from  Colorado. 

The  bill  (S.  749)  to  amend  the  Uni 
versal  Military  Training  and  Service  Act, 
as  amended,  in  order  to  provide  for  the 
deferment  of  police  officers  and  firemen 
from  training  and  service  under  such 
act,  introduced  by  Mr.  Dominick,  was 
received,  read  twice  by  its  title,  referred 
to  the  Committee  on  Armed  Services, 
and  ordered  to  be  printed  in  the  Record, 
as  follows: 

s.  749 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  subsec¬ 
tion  (f)  of  section  6  of  the  Universal  Mili¬ 
tary  Training  and  Service  Act,  as  amended 
(50  App.  456(f) ) ,  is  amended  by  striking  out 
“The  Vice  President”  at  the  beginning  of 
such  subsection  and  inserting  in  lieu  there¬ 
of  “(1)  The  Vice  President”;  and  by  adding 
*at  the  end  thereof  a  new  paragraph  as 
filows : 

V(2)  Police  officers  and  firemen  of  the 
Stakes,  territories,  possessions,  and  the  Dis¬ 
trict^!:  Columbia,  and  the  subdivisions  of  the 
States\shall,  while  employed  in  such  posi¬ 
tions  onva  regular  full-time  basis,  or  while 
pursuingNa  course  of  education  or  training 
in  law  enfowement  or  firefighting  conducted 
by  the  United  States  or  by  a  State,  territory, 
possession,  or\he  District  of  Columbia,  or  a 
subdivision  of ^  State,  be  deferred  from 
training  and  ser\ce  under  this  title  in  the 
Armed  Forces  of  tne  United  States.” 


INTERSTATE  COMMERCE  COMMIS¬ 
SION  LEGISLATIVE  PROPOSALS 

Mr.  MAGNUSON.  Mr.  President,  I  in¬ 
troduce,  by  request,  for  myself  and  the 
Senator  from  Ohio  [Mr.  Lausche]  eight 
Interstate  Commerce  Commission  pro¬ 
posed  bills. 

The  first  bill  would  authorize  the  Com¬ 
mission,  after  investigation  and  hearing, 
when  necessary  and  desirable  in  the  pub¬ 
lic  interest,  to  require  the  establishment 
of  through  routes  and  joint  rates  between 
motor  common  carriers,  and  between 
those  carriers  and  common  carriers  by 
rail,  express,  and  water.  The  Commis¬ 
sion  recommends  enactment  of  this 
measure  as  a  major  contribution  to  a 
more  coordinated  transportation  system, 
and  to  provide  vastly  improved  service 
for  the  shipping  public.  The  Commis¬ 
sion  points  out  that  if  it  were  granted 
the  authority  to  require  through  routes 
and  joint  rates  it  could  then  require  car¬ 
riers  to  establish  such  interline  service 
to  small  shippers.  The  Commission  be¬ 
lieves  enactment  of  this  bill  would  pro¬ 
vide  a  significant  contribution  to  the 
solution  of  the  small  shipment  problem. 

The  second  bill  would  amend  section 
203(b)(5)  of  the  Interstate  Commerce 
Act  to  provide  that  for -hire  transporta¬ 
tion  by  agricultural  cooperatives  for  non¬ 
members  is  exempt  only  when  the 
commodities  transported  consist  of  farm 
products,  farm  supplies,  or  other  farm- 
related  traffic.  The  Commission  recom¬ 
mends  enactment  of  this  measure  as  a 
significant  and  necessary  step  toward 
arresting  the  relative  decline  of  the  Na¬ 


tion’s  common  carrier  industry  which 
can  be  attributed  in  part  to  the  growth  of 
exempt  carriage,  including  the  rapidly 
increasing  transportation  activities  of 
agricultural  cooperatives.  The  Depart¬ 
ment  of  Defense,  for  example,  recently 
announced  that  it  intended  to  route 
freight  in  farm  cooperative  trucks.  The 
Commission  proposes  this  bill  to  elimi¬ 
nate  the  competition  by  agricultural 
cooperatives  with  common  carriers  for 
commercial  traffic. 

I  will  briefly  summarize  the  remaining 
six  bills.  The  third  bill  provides  that 
the  Commission  may  suspend  and  revoke 
motor  carrier  operating  authority,  for 
noncompliance  with  Commission  rules, 
regulations,  or  orders.  The  fourth  bill 
would  amend  section  22  of  the  Interstate 
Commerce  Act  to  limit  transportation  of 
Government  traffic  at  free  or  reduced 
rates  to:  First,  time  of  war  or  national 
emergency,  and  second,  to  bulk  or  agri¬ 
cultural  commodities.  The  fifth  bill 
would  amend  section  5(1)  of  the  Inter¬ 
state  Commerce  Act  to  eliminate  the  re¬ 
quirement  for  approval  of  pooling 
arrangements  between  household  goods 
carriers.  The  sixth  bill  would  authorize 
the  Commission  to  exempt  from  eco¬ 
nomic  regulation  types  of  motor  carrier 
transportation  which  the  Commission 
determines  to  be  not  of  national  trans¬ 
portation  significance.  The  seventh  bill 
would  eliminate  or  make  optional  with 
the  Commission  certain  valuation  and 
reporting  requirements.  The  eighth  and 
last  bill  would  authorize  the  Commission 
to  delegate  to  qualified  employees  the 
handling  of  numerous  matters  of  rela¬ 
tively  routine  and  specialized  nature. 

The  members  of  the  Interstate  Com¬ 
merce  Commission  are  to  be  commended 
for  promptly  submitting  these  recom¬ 
mendations  for  legislative  changes  to 
improve  our  national  transportation  sys¬ 
tem  and  the  administration  of  the  Inter¬ 
state  Commerce  Act.  The  committee 
welcomes  the  comments  and  views  of 
shippers,  users,  industry,  and  others  in¬ 
terested  in  these  legislative  proposals. 

I  ask  unanimous  consent  that  Chair¬ 
man  Tucker’s  letter  of  transmittal,  the 
text  of  the  bills,  and  the  statements  in 
support  of  each  of  these  bills  be  printed 
in  the  Record. 

The  PRESIDING  OFFICER.  The 
bills  will  be  received,  and  appropriately 
referred;  and,  without  objection,  the 
letter,  bills,  and  statements  accompany¬ 
ing  the  bills  will  be  printed  in  the 
Record. 

The  letter  of  transmittal  presented  by 
Mr.  Magnuson  is  as  follows : 

Interstate  Commerce  Commission, 

Washington,  D.C.,  January  23,  1967. 
Hon.  Warren  G.  Magnuson, 

Chairman,  Senate  Commerce  Committee, 

U.S.  Senate, 

Washington,  D.C. 

Dear  Chairman  Magnuson:  I  am  submit- 
mitting  herewith  for  your  consideration  the 
Commission’s  legislative  recommendations 
(with  draft  bills  attached)  on  the  following 
subjects: 

1.  Through  Routes  and  Joint  Rates 

2.  Clarification  of  Agricultural  Cooperative 
Exemption 

3.  Suspension  and  Revocation  of  Motor 
Carrier  Operating  Authority  For  Noncompli¬ 
ance  With  Commission’s  Rules,  Regulations 
or  Orders 

4.  Section  22  Rates 
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5.  Pooling  Agreements  of  Household  Goods 
Carriers 

6.  Elimination  of  Unnecessary  Motor  Car¬ 
rier  Regulation 

7.  Elimination  of  Unnecessary  Valuation 
and  Reporting  Requirements 

8.  Delegation  of  Authority  to  Qualified 
Individual  Employees 

We  would  very  much  appreciate  your  as¬ 
sistance  in  having  these  bills  introduced  and 
scheduling  hearings  thereon. 

The  Commission  is  considering  recommen¬ 
dations  on  other  subjects,  which  we  will 
transmit  to  Congress  when  they  are  adopted. 

Sincerely  yours, 

William  H.  Tucker,  Chairman. 

The  bills,  introduced  by  Mr.  Magnuson, 
by  request,  were  received,  read  twice  by 
their  titles,  referred  to  the  Committee  on 
Commerce,  and  ordered  to  be  printed  in 
the  Record,  as  follows: 

S.  751.  A  bill  to  authorize  the  Interstate 
Commerce  Commission,  after  investigation 
and  hearing,  to  require  the  establishment  of 
through  routes  and  joint  rates  between  motor 
common  carriers  of  property,  and  between 
such  carriers  and  common  carriers  by  rail, 
express,  and  water,  and  for  other  purposes : 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  first 
sentence  of  section  1(4)  of  the  Interstate 
Commerce  Act  (49  U.S.C.,  sec.  1(4))  is 
amended  to  read  as  follows:  “It  shall  be  the 
duty  of  every  common  carrier  subject  to  this 
part  to  provide  and  furnish  transportation 
upon  reasonable  request  therefor,  and  to  es¬ 
tablish  reasonable  through  routes  with  other 
such  carriers,  and  just  and  reasonable  rates, 
fares,  charges,  and  classifications  applicable 
thereto;  and  it  shall  be  the  duty  of  common 
carriers  by  railroad  and/or  express  subject 
to  this  part  to  establish  reasonable  through 
routes  with  common  carriers  of  property  by 
motor  vehicle  subject  to  part  II  and/or  com¬ 
mon  carriers  by  water  subject  to  part  III, 
and  just  and  reasonable  rates,  fares,  charges, 
and  classifications  applicable  thereto.”. 

Sec.  2.  The  first  sentence  of  section  15(3) 
of  the  Interstate  Commerce  Act  (49  U.S.C., 
sec.  15(3))  is  amended  to  read  as  follows: 
“The  Commission  may,  and  it  shall  whenever 
deemed  by  it  to  be  necessary  or  desirable  in 
the  public  interest,  after  full  hearing,  upon 
complaint  or  upon  its  own  initiative  without 
complaint,  establish  through  routes,  joint 
classifications,  and  joint  rates,  fares,  or 
charges,  applicable  to  the  transportation  of 
passengers  or  property  by  carriers  subject  to 
this  part,  or  by  carriers  by  railroad  subject 
to  this  part  and  common  carriers  by  water 
subject  to  part  Ilf,  or  applicable  to  the  trans¬ 
portation  of  property  by  common  carriers  by 
railroad  and/or  express  subject  to  this  part, 
and/or  common  carriers  of  property  by  motor 
vehicle  subject  to  part  II,  and/or  common 
carriers  by  water  subject  to  part  III,  or  the 
maxima  or  minima,  or  maxima  and  minima, 
to  be  charged,  and  the  divisions  of  such  rates, 
fares,  or  charges  as  hereinafter  provided,  and 
the  terms  and  conditions  under  which  such 
through  routes  shall  be  operated”. 

Sec.  3.  Section  216(c)  of  the  Interstate 
Commerce  Act  (49  U.S.C.,  sec.  316(c))  is 
amended  by  striking  out  the  first  sentence 
and  inserting  in  lieu  thereof  the  following: 
“It  shall  be  the  duty  of  common  carriers  of 
property  by  motor  vehicle  to  establish  rea¬ 
sonable  through  routes  and  joint  rates, 
charges,  and  classifications  with  other  such 
carriers  and/or  common  carriers  by  railroad 
and/or  express  and/or  water.  Common 
carriers  of  passengers  by  motor  vehicle  may 
establish  reasonable  through  routes  and 
joint  rates,  fares,  or  charges  with  common 
carriers  by  railroad  and/or  water.” 

Sec.  4.  Section  216(e)  of  the  Interstate 
Commerce  Act  (49  U.S.C.,  sec.  316(e))  is 
amended — 

(a)  by  amending  that  portion  of  the  sec¬ 
ond  sentence  preceding  the  proviso  to  read  as 


follows:  “Whenever,  after  hearing,  upon  com¬ 
plaint  or  in  an  investigation  on  its  own 
initiative,  the  Commission  shall  be  of  the 
opinion  that  any  individual  or  joint  rate, 
fare,  or  charge,  demanded,  charged,  or  col¬ 
lected  by  any  common  carrier  or  carriers  by 
motor  vehicle  or  by  any  common  carrier  or 
carriers  by  motor  vehicle  in  conjunction  with 
any  common  carrier  or  carriers  by  railroad 
and/or  express  and/or  water  for  transporta¬ 
tion  in  interstate  or  foreign  commerce,  or 
any  classification,  rule,  regulation,  or  prac¬ 
tice  whatsoever  of  such  carrier  or  carriers 
affecting  such  rate,  fare,  of  charge  or  the 
value  of  the  service  thereunder,  is  or  will  be 
unjust  or  unreasonable,  or  unjustly  discrim¬ 
inatory  or  unduly  preferential  or  unduly 
prejudicial,  it  shall  determine  and  prescribe 
the  lawful  rate,  fare,  or  charge  or  the  maxi¬ 
mum  or  minimum,  or  maximum  and  mini¬ 
mum  rate,  fare,  or  charge  thereafter  to  be 
observed,  or  the  lawful  classification,  rule 
regulation,  or  practice  thereafter  to  be  made 
effective  and  the  Commission  shall,  whenever 
deemed  by  it  to  be  necessary  or  desirable  in 
the  public  interest,  after  hearing,  upon  com¬ 
plaint  or  upon  its  own  initiative  without 
a  complaint,  establish  through  routes  and 
joint  rates,  fares,,  charges,  regulations,  or 
practices,  applicable  to  the  transportation 
of  passengers  by  common  carriers  by  motor 
vehicle,  or  to  the  transportation  of  property 
by  common  carriers  of  property  by  motor 
vehicle,  or  by  such  carriers  and/or  common 
carriers  by  railroad  and/or  express  and/or 
water,  or  the  maxima  or  minima,  or  the 
maxima  and  minima,  to  be  charged,  and  the 
divisions  of  such  rates,  fares,  or  charges  as 
hereinafter  provided,  and  the  terms  and  con¬ 
ditions  under  which  such  through  routes 
shall  be  operated”,  and 

(b)  by  adding  at  the  end  of  such  section 
216(e)  the  following  new  sentence:  “If  any 
tariff  or  schedule  canceling  any  through 
route  or  joint  rate,  fare  charge,  or  classifica¬ 
tion,  without  the  consent  of  all  carriers  par¬ 
ties  thereto  or  authorization  by  the  Com¬ 
mission,  is  suspended  by  the  Commission  for 
investigation,  the  burden  of  proof  shall  be 
upon  the  carrier  or  carriers  proposing  such 
cancellation  to  show  that  it  is  consistent 
with  the  public  interest.”. 

Sec.  5.  The  first  two  sentences  of  section 
305(b)  of  the  Interstate  Commerce  Act,  as 
amended  (49  U.S.C.,  sec.  905(b) ),  are  amend¬ 
ed  to  read  as  follows :  “It  shall  be  the  duty  of 
common  carriers  by  water  to  establish  rea¬ 
sonable  through  routes  with  other  such  car¬ 
riers  and/or  common  carriers  by  railroad 
and/or  express  and/or  common  carriers  of 
property  by  motor  vehicle,  and  just  and  rea¬ 
sonable  rates,  fares,  charges,  and  classifica¬ 
tions  applicable  thereto,  and  to  provide  rea¬ 
sonable  facilities  for  operating  such  through 
routes,  and  to  make  reasonable  rules  and  reg¬ 
ulations  with  respect  to  their  operation  and 
providing  for  reasonable  compensation  to 
those  entitled  thereto.  Common  carriers  by 
water  may  establish  reasonable  through 
routes  and  rates,  fares,  and  charges  applicable 
thereto  with  common  carriers  of  passengers 
by  motor  vehicle.”. 

Sec.  6.  The  first  two  sentences  of  section 
307(d)  of  the  Interstate  Commerce  Act  (49 
U.S.C.  sec.  907(d))  are  amended  to  read  as 
follows:  “The  Commission  may,  and  it  shall 
whenever  deemed  by  it  to  be  necessary  or 
desirable  in  the  public  interest,  after  full 
hearing  upon  complaint  or  upon  its  own  in¬ 
itiative  without  a  complaint,  establish 
through  routes,  joint  classifications,  and 
joint  rates,  fares,  or  charges  applicable  to 
the  transportation  of  passengers  by  common 
carriers  by  water,  or  by  such  carriers  and 
carriers  by  railroad,  or  applicable  to  the 
transportation  of  property  by  common  car¬ 
riers  by  water,  or  by  such  carriers  and/or 
carriers  by  railroad  and/or  express  and/or 
common  carriers  of  property  by  motor 
vehicle,  or  the  maxima  or  minima,  or  the 
maxima  and  minima,  to  be  charged,  and  the 
divisions  of  such  rates,  fares,  or  charges  as 
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hereinafter  provided,  and  the  terms  and  con¬ 
ditions  under  which  such  through  routes 
shall  be  operated.  In  the  case  of  a  through 
route,  where  one  of  the  carriers  is  a  common 
carrier  by  water,  the  Commission  shall  pre¬ 
scribe  such  reasonable  differentials  as  it  may 
find  it  to  be  justified  between  all-rail  or  all¬ 
motor  rates,  as  the  case  may  be,  and  the 
joint  rates  in  connection  with  such  common 
carrier  by  water.”. 

The  recommendation  accompanying 
S.  751  is  as  follows: 

Through  Routes  and  Joint  Rates 

We  recommend  that  parts  I,  11,  and  HI  be 
amended  to  authorize  the  Commission,  after 
investigation  and  hearing,  when  necessary 
and  desirable  in  the  public  interest,  to  re¬ 
quire  the  establishment  of  through  routes 
and  joint  rates  between  motor  common  car¬ 
riers  of  property  and  between  those  carriers 
and  common  carriers  by  rail,  express,  and 
water. 

With  the  growth  of  the  nation's  economy, 
the  expansion  of  the  motor  carrier  industry, 
and  technological  improvements  in  the  trans¬ 
portation  field,  greater  stress  has  been  placed 
upon  the  importance  of  having  a  more  co¬ 
ordinated  national  transportation  system. 
Of  fundamental  importance  to  the  accom¬ 
plishment  of  this  end  is  the  establishment 
of  through  routes  and  joint  rates  within 
and  between  the  various  modes  of  carriage. 
It  follows,  therefore,  that  in  many  instances 
the  failure  or  refusal  of  carriers  to  enter 
into  such  arrangements  is  contrary  to  the 
public  interest  in  the  furtherance  of  a  more 
coordinated  national  transportation  system. 

The  availability  of  through  routes  and 
jonit  rates  inures  to  the  benefit  of  the  ship¬ 
ping  public  in  numerous  ways.  It  enables 
a  shipper  to  make  one  contract  with  the  orig¬ 
inating  carrier  on  behalf  of  all  carriers  par¬ 
ticipating  in  the  arrangement.  In  addition, 
the  shipper  may  ascertain  the  rate  for  a 
through  movement  by  consulting  a  single 
tariff  instead  of  many.  Both  shipper  and 
consignee  also  have  the  advantages  provided 
by  section  20(11)  and  similar  provisions  in 
other  parts  of  the  act  of  recovering  from 
either  the  originating  or  delivering  carrier 
for  loss  or  damage  caused  by  any  carrier  par¬ 
ticipating  in  the  through  movement.  More¬ 
over,  experience  has  shown  that  because  of 
the  economy  of  established  channels  of  com¬ 
merce  through  which  substantial  amounts  of 
traffic  may  flow,  and  reduced  freight  rate 
calculation  costs,  joint  rates  are  generally 
lower  than  a  combination  of  local  rates  of 
connecting  carrier  not  participating  in  such 
through  service  arrangements. 

At  present,  the  only  common  carriers  of 
different  modes  which  may  be  required  by 
the  Commission  to  establish  through  routes 
and  joint  rates  with  each  other  are  rail¬ 
roads,  pipelines,  and  express  companies  sub¬ 
ject  to  part  I  of  the  act,  and  railroads  sub¬ 
ject  to  part  I  and  common  carriers  by  water 
subject  to  part  III.  The  only  intramodal 
joint-rate  arrangements  that  may  be  required 
by  the  Commission  are  between  railroads, 
pipelines,  and  express  companies,  respec¬ 
tively,  subject  to  part  I,  common  carriers  of 
passengers  by  motor  vehicle  subject  to  part 
II,  and  common  carriers  by  water  subject 
to  part  III.  Common  carriers  of  property 
by  motor  vehicle  subject  to  part  II  are  per¬ 
mitted,  but  may  not  be  required  to  enter 
into  joint-rate  arrangements  with  other  such 
carriers  or  with  common  carriers  of  other 
modes,  nor,  on  the  other  hand,  may  common 
carriers  of  other  modes  be  required  to  es¬ 
tablish  through  routes  and  joint  rates  with 
motor  carriers. 

In  the  case  of  through  routes  among  mo¬ 
tor  common  carriers  of  property,  most  of 
the  regular-route,  general-commodity  motor 
carriers  participate  in  agency  tariffs  and  are 
parties  to  the  joint  rates  published  therein. 
Such  arrangements  are,  however,  entered 
into  on  a  permissive  basis  and  are  subject 
to  termination  at  any  time,  a  situation  which 
is  not  conducive  to  the  maintenance  of  de- 
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pendable  joint-line  service.  In  addition,  the 
tariffs  filed  under  such  voluntary  Joint-rate 
arrangements  contain  many  restrictions  as 
to  individual  carriers,  thereby  limiting  the 
through  routes  and  joint  rates  as  to  carriers 
and  to  points  of  interchange. 

In  the  absence  of  such  voluntary  joint-rate 
arrangements  among  motor  common-earriers 
of  property,  the  only  way  in  which  the  Com¬ 
mission  may  provide  for  through  motor  car¬ 
rier  service  is  by  granting  extensions  of  op¬ 
erating  rights  to  existing  carriers  or  by  ap¬ 
proving  consolidations  and  mergers  of  con¬ 
necting  carriers.  The  granting  of  such  ex¬ 
tensions  is  not  always  desirable,  however, 
since  it  may  result  in  a  surplusage  of  car¬ 
riers  over  certain  routes.  Many  shippers 
have  demonstrated  their  reluctance  to  rely 
on  voluntary  arrangements  by  prevailing 
upon  motor  carriers  to  file  applications  to 
extend  their  operating  authority  to  include 
every  point  to  which  the  shipper’s  traffic 
moves.  Shippers  justify  their  position,  in 
many  instances,  by  claiming  that  they  are 
entitled  to  hold  one  carrier  responsible  for 
the  safe  and  efficient  transportation  of  their 
freight. 

Although  a  need  for  expeditious  service  is 
also  frequently  asserted,  instances  are  rela¬ 
tively  few  in  which  it  is  successfully  estab¬ 
lished  that  the  use  of  multiple-line  service 
results  in  delays  of  material  consequences. 
Most  of  these  applications  are  denied,  but 
in  many  cases,  the  Commission  finds  it  neces¬ 
sary  to  grant  authority  because  of  the  failure 
of  connecting  carriers  to  adduce  evidence  of 
their  willingness  and  ability  to  participate  in 
joint-line  service. 

For  many  years  railroads  and  motor  car¬ 
riers  were  reluctant  to  enter  into  through 
route  and  joint-rate  arrangements.  While, 
in  recent  years,  there  has  been  some  relaxa¬ 
tion  of  this  attitude  on  the  part  of  the 
carriers,  especially  with  the  growth  of  “pig¬ 
gyback”  service,  such  arrangements  are,  as  in 
the  case  of  those  between  motor  common  car¬ 
riers  of  property,  entered  into  on  a  permis¬ 
sive  and  voluntary  basis  subject  to 
termination  at  any  time.  Here  again  the 
lack  of  any  obligation  on  the  part  of  the 
carriers  to  continue  in  effect  such  joint 
through  route  arrangements  is  not  condu¬ 
cive  to  the  maintenance  of  dependable  joint¬ 
line  service. 

Although  no  serious  problems  appear  to 
have  arisen  in  connection  with  the  estab¬ 
lishment  of  through  routes  and  joint  rates 
between  common  carriers  by  water  and 
motor  common  carriers  of  property,  the  fear 
of  collapse  of  such  arrangements  because 
of  their  permissive  and  voluntary  nature  is, 
of  course,  always  present.  Our  recommen¬ 
dation  would  give  the  Commission  authority 
to  require  the  establishment  and  mainte¬ 
nance  of  such  arrangements  when  required 
by  the  public  interest. 

One  of  the  major  problems  facing  the 
transportation  industry  today  is  the  prob¬ 
lem  of  small  shipments.  At  present  the 
Commission  does  not  have  the  authority 
to  require  motor  carriers  to  establish 
through  routes  and  joint  rates.  As  a  re¬ 
sult,  motor  carriers  may  restrict  the  estab¬ 
lishment  of  through  routes  and  joint  rates 
to  selected  commodities.  Thus,  motor  car¬ 
riers  may  exclude  small  shipments  from  feed¬ 
er  lines  which  service  small  communities. 
Some  motor  carriers  who  try  to  provide  small 
shipment  service  often  are  precluded  from 
doing  so  by  the  refusal  of  other  carriers 
from  participating  in  the  movement.  If  the 
Commission  were  granted  the  authority  to 
require  through  routes  and  joint  rates  it 
could  then  require  carriers  to  establish  such 
interline  service  to  small  shippers.  This 
would  provide  a  significant  contribution  to 
the  solution  of  the  small  shipment  problem. 

Enactment  of  this  proposed  measure  would 
permit  the  Commission,  in  proper  cases,  to 
compel  the  establishment  and  maintenance 
of  dependable  joint-line  service  responsive 
to  the  needs  of  the  shipping  public,  and, 
at  the  same  time,  protect  the  carriers  from 


unfair  or  unreasonable  demands  to  provide 
through  service.  It  would  also  have  the  ef¬ 
fect  of  according  greater  equality  of  treat¬ 
ment  in  the  regulation  of  the  carriers  of  the 
various  modes.  We  feel  strongly  that  this 
recommenation  would  be  a  major  contri¬ 
bution  to  a  more  coordinated  transportation 
system,  and  would  provide  vastly  improved 
service  for  the  shipping  public. 

S.  752.  A  bill  to  amend  section  203(b)(5) 
of  the  Interstate  Commerce  Act  to  clarify 
this  exemption  with  respect  to  transporta¬ 
tion  performed  by  agricultural  cooperative 
associations  for  nonmembers. 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  at  the 
end  of  section  203(b)(5)  of  the  Interstate 
Commerce  Act  delete  the  semicolon  and  add 
the  following  language:  “,  but,  in  transpor¬ 
tation  for  non-members  for  compensation, 
only  when  those  vehicles  are  being  used  in 
the  transportation  of  farm  products,  farm 
supplies,  or  other  farm  related  traffic;”. 

The  recommendation  accompanying  S. 
752  is  as  follows: 

Clarification  of  Agricultural  Cooperative 
Exemption 

The  Interstate  Commerce  Commission  rec¬ 
ommends  that  section  203(b)(5)  of  the  In¬ 
terstate  Commerce  Act  be  amended  to  clarify 
this  exemption  with  respect  to  transportation 
performed  by  agricultural  cooperative  asso¬ 
ciations  for  nonmembers. 

Under  section  203(b)  (5)  of  the  Interstate 
Commerce  Act  motor  vehicles  controlled  and 
operated  by  agricultural  cooperatives,  or  by 
a  federation  of  such  cooperatives  are  exempt 
from  the  Commission’s  economic  regulation 
provided  the  cooperatives  meet  certain  quali¬ 
fying  criteria  as  defined  in  the  Agricultural 
Marketing  Act  of  1929  (12  U.S.C.  1141).  The 
original  exemption  for  agricultural  coopera¬ 
tives  was  included  in  the  Motor  Carrier  Act 
of  1935.  In  1940  this  exemption  was  ex¬ 
panded  to  include  a  federation  of  such  co¬ 
operative  associations,  if  such  federation 
possesses  no  greater  powers  or  purposes  than 
cooperative  associations  so  defined. 

The  number  of  groups  and  organizations 
claiming  exemptions  as  agricultural  coopera¬ 
tives  has  grown  considerably  in  the  last  10 
to  15  years.  Also  the  transportation  activi¬ 
ties  of  agricultural  cooperatives  have  changed 
greatly  since  the  original  exemption  was 
adopted  in  1935.  As  far  back  as  the  early 
1960’s  we  were  receiving  complaints  from 
carriers  and  shippers  from  almost  every  sec¬ 
tion  of  the  country  concerning  the  expanding 
operations  of  allegedly  bona  fide  agricultural 
co-ops.  It  was  a  very  tedious  process  to  in¬ 
vestigate  and  bring  to  a  conclusion  all  of 
these  complaints.  Necessarily  we  attempted 
to  deal  with  the  problem  by  laying  down 
broad  guidelines.  In  a  lead  case  in  1961, 
the  Commission  held  in  the  Machinery  Haul¬ 
ers  Assn.  v.  Agricultural  Commodity  Serv., 
86  M.C.C.  5,  that  a  co-op  to  enjoy  the  benefits 
of  section  203(b)  (5)  of  the  Interstate  Com¬ 
merce  Act  must  meet  the  following  tests: 

(1)  It  must  be  operated  and  controlled  by 
and  for  the  benefit  of  its  farmer  members 
through  its  duly  elected  officers  and  directors. 

(2)  It  must  either  own  or  control,  under  . 
long-term  lease,  the  vehicles  which  it  uses 
to  perform  transportation. 

(3)  Its  membership  must  be  limited  to 
those  who  were  in  fact  producers  of  agri¬ 
cultural  commodities. 

(4)  It  may  not  perform  transportation 
services  functionally  unrelated  to  its  mem¬ 
bers’  farming  activities. 

The  guide  lines  established  in  this  case 
were  left  undisturbed  by  the  courts  until  a 
decision  was  handed  down  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Cir¬ 
cuit,  in  the  Northwest  Agricultural  Coopera¬ 
tive  Association  v.  Interstate  Commerce  Com¬ 
mission  350  F.  2d.  252  ( 1965 ) ,  cert,  denied 
382  U.S.  1011  (1966) .  In  the  Northioest  Case 
the  circuit'court  reversed  the  lower  court  and 
held: 
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“On  the  uncontradicted  facts  Northwest’s 
transportation  of  non-farm  products  and 
supplies  was  incidental  and  necessary  to  its 
farm-related  transportation  both  in  char¬ 
acter  and  in  amount — incidental  because 
limited  to  otherwise  empty  trucks  returning 
from  hauling  member  farm  products  to 
rharket,  and  producing  a  small  return  in 
proportion  to  Northwest’s  income  from 
trucking  farm  products  and  farm  supplies; 
necessary  because  it  is  not  economically 
feasible  to  operate  the  trucks  empty  on  re¬ 
turn  trips  and  because  the  additional  income 
obtained  is  no  more  than  that  required  to 
render  performance  of  the  cooperative’s  pri¬ 
mary  farm  transportation  service  financially 
practicable.” 

As  a  result  of  this  apparently  established 
law  it  is  expected  that  the  transportation 
activities  of  agricultural  cooperatives  will  in¬ 
clude  an  increasing  amount  of  non-farm 
traffic  for  non-members.  A  clear  indication 
that  this  will  occur  is  evidenced  by  the 
recent  policy  of  the  Department  of  Defense 
whereby  they  have  solicited  the  transporta¬ 
tion  services  of  agricultural  cooperatives. 

We  feel  that  the  exemption  in  section 
203(b)(5)  has  been  extended  far  beyond  the 
intent  of  Congress.  A  review  of  the  legisla¬ 
tive  history  reveals  that  Congress  did  not  in¬ 
tend  for  agricultural  co-ops  to  compete  with 
common  carriers  for  commercial  traffic. 

When  Congressman  Jones  offered  the 
amendment  to  exempt  agricultural  co-ops 
from  economic  regulation  he  stated: 

"I  want  to  assure  the  members  of  the  com¬ 
mittee  as  well  as  the  Members  of  the  House 
that  there  is  no  desire  on  the  part  of  those 
who  are  interested  in  this  amendment  to 
open  the  floodgates.  .  .  .”  (79  Cong.  Rec. 

12220  (1935)) 

Congressman  Terry,  a  member  of  the  House 
Interstate  and  Foreign  Commerce  Commit¬ 
tee,  made  these  statements  during  the  con¬ 
sideration  of  the  amendment : 

“The  committee  feels  that  to  the  extent 
the  cooperatives  are  carrying  and  trucking 
their  own  property  that  they  should  be  ex¬ 
empt,  and  they  are  exempt  under  the  terms 
of  the  exception  on  page  9;  that  is,  the 
casual,  occasional,  or  reciprocal  tranporsta- 
tion  of  property  in  interstate  commerce  by 
any  person  not  engaged  in  transportation  by 
motor  vehicle  as  a  regular  occupation  or 
business.  All  farmers  are  exempt  under  this 
provision,  and  also  under  subsection  8. 

«**  *  *  *  * 

"The  farmer’s  operations  are  included  in 
the  exemptions  that  are  in  the  bill.  Every 
bit  of  trucking  they  do  in  transporting  their 
own  property  is  exempt;  and  the  committee, 
after  full  consideration,  felt  that  where  the 
cooperatives  go  into  the  regular  trucking 
business  as  such,  that  they  should  come  with¬ 
in  the  provisions  of  the  bill  as  to  reasonable 
regulation.”  (79  Cong.  Rec.  12221) 

Congressman  Whittington  then  stated: 

“If  the  bill  covers  the  matters  that  are 
intended  to  be  covered  by  the  proposed 
amendment,  then  the  acceptance  of  the 
amendment  would  be  merely  a  clarification 
of  the  bill,  because  many  commissions  are 
rather  hesitant  as  to  the  meaning  of  the 
word  ‘casual.’”  (79  Cong.  Rec.  12221) 

After  this  debate  the  Jones  amendment 
was  adopted  by  the  House,  and  subsequently 
adopted  by  the  Senate  without  further  de¬ 
bate. 

In  view  of  the  debate  on  the  agricultural 
co-op  exemption  at  the  time  it  was  adopted, 
and  in  view  of  no  subsequent  action  by  Con¬ 
gress  expressing  a  different  intent,  we  be¬ 
lieve  “that  Congress  should  reexamine  sec¬ 
tion  203(b)(5)  in  light  of  the  Court  deci¬ 
sion  in  the  Northwest  case,  supra." 

For  sometime  the  Commission  has  been 
concerned  with  the  relative  decline  of  the 
nation’s  common  carrier  industry.  Several 
traffic  studies  clearly  reveal  that  common 
carriers  have  lost  considerable  traffic  which 
they  formerly  handled  and,  at  the  same  time, 
have  been  unable  to  share  proportionately 
in  the  additional  traffic  generated  by  the 
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nation’s  expanding  economy.  This  decline 
can  be  attributed  in  part  to  the  growth  of 
exempt  carriage,  including  the  rapidly  in¬ 
creasing  transportation  activities  of  agricul¬ 
tural  cooperatives.  As  a  significant  and  nec¬ 
essary  step  toward  arresting  this  decline,  we 
believe  that  agricultural  cooperatives  should 
not  be  allowed  to  compete  with  common 
carriers  for  commercial  traffic.  Accordingly, 
we  here  urge  a  limited  amendment  to  sec¬ 
tion  203(b)(5)  which  would  expressly  state 
that  in  providing  for-hire  transportation  to 
non-members  the  exemption  applies  only 
when  the  commodities  transported  consist 
of  farm  products,  farm  supplies,  or  other 
farm-related  traffic. 

S.  753.  A  bill  to  amend  section  212(a)  of 
the  Interstate  Commerce  Act,  as  amended, 
and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  Ho'use  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  sub¬ 
section  (a)  of  section  212  of  the  Interstate 
Commerce  Act  (49  U.S.C.  312(a) ) ,  is  amended 
as  follows: 

(1)  The  second  sentence  is  amended  by 
inserting  after  the  phrase  “promulgated 
thereunder,”  the  words  “or  under  sections 
831-835  of  title  18,  United  States  Code,  as 
amended.” 

(2)  The  first  proviso  is  amended — 

(A)  by  striking  out  “willfully”,  and 

(B)  by  inserting  immediately  after  the 
phrase  “or  to  the  rule  or  regulation  there¬ 
under,”  the  words  “or  under  sections  831- 
835  of  title  18,  United  '  States  Code,  as 
amended.” 

(3)  The  second  proviso  is  amended  by  in¬ 
serting  “215”,  immediately  after  “211(c).” 

The  recommendation  accompanying  S. 
753  is  as  follows: 

Suspension  and  Revocation  of  Motor  Car¬ 
rier  Operating  Authority  for  Noncom¬ 
pliance  With  Rules,  Regulations  or 

Orders 

The  Interstate  Commerce  Commission  rec¬ 
omends  that  section  212(a)  of  the  Interstate 
Commerce  Act  be  amended  in  the  following 
respect:  ( 1 )  to  make  motor  carrier  oper¬ 
ating  authorities  subject  to  suspension, 
change,  or  revocation  for  willful  failure  to 
comply  with  any  provision  of  Part  II  or  Chap¬ 
ter  39,  title  18  United  States  Code,  Explosives 
and  Other  Dangerous  Articles;  (2)  to  make 
the  revocation  procedures  therein  prescribed 
conform  to  the  procedure  provided  in  section 
312(a)  and  410(f)  of  the  act  by  eliminating 
the  term  “willfully”  in  the  first  proviso;  and 
(3)  to  provide  that  the  Commission  may, 
upon  reasonable  notice,  suspend  motor  car¬ 
rier  operating  authorities  for  failure  to 
comply  with  insurance  regulations  issued  by 
it  pursuant  to  section  215  thereof. 

The  purpose  of  this  recommendation  is  to 
subject  motor  carrier  operating  authorities 
to  suspension,  change,  or  revocation  for  will¬ 
ful  failure  to  comply  with  any  provision  of 
Part  n  of  the  Explosives  Act,  and  to  provide 
uniformity  between  Parts  II,  III  and  IV  of 
the  Interstate  Commerce  Act  with  respect  to 
revocation  procedure.  It  is  also  designed  to 
permit  suspension  of  motor  carrier  oper¬ 
ating  rights,  upon  notice,  for  failure  to  com¬ 
ply  with  the  Commission’s  insurance  regula¬ 
tions. 

Section  6(e)  (4)  of  the  Department  of 
Transportation  Act  transfers  the  Commis¬ 
sion’s  authority  relating  to  explosives  and 
other  dangerous  articles  to  the  new  Depart¬ 
ment  of  Transportation.  Neither  the  De¬ 
partment  of  Transportation  nor  the  Com¬ 
mission  has  the  authority  to  suspend  or 
revoke  a  certificate  of  any  carrier  for  viola¬ 
tion  of  the  Explosives  Act.  However,  we  be¬ 
lieve  that  to  effect  compliance  with  the  Ex¬ 
plosives  Act  it  is  essential  that  the  Commis¬ 
sion  be  given  the  authority  to  suspend  and 
revoke  certificates  for  serious  violations  of 
such  Act.  Consequently,  we  request  that 
section  212(a)  be  amended  to  give  the  Com¬ 
mission  this  authority. 


The  Commission’s  authority  to  prescribe 
rules  and  regulations  respecting  safety  of 
motor  carrier  operations  and  equipment  also 
has  been  transferred  to  the  Department  of 
Transportation.  However,  under  section 
212(a)  the  Commission  may  suspend  or  re¬ 
voke  a  carrier’s  certificate  or  permit  for 
failure  to  comply  with  a  rule  or  regulation 
of  the  Department  issued  pursuant  to  the 
safety  provisions  of  part  II  of  the  act.  Ac¬ 
cordingly,  it  will  be  essential  that  the  Com¬ 
mission  and  the  Department  of  Transporta¬ 
tion  act  in  close  coordination  in  imple¬ 
menting  their  respective  responsibilities,  and 
particularly  in  this  vital  area  of  motor 
carrier  safety. 

Under  the  first  proviso  of  sections  312(a) 
and  410(f)  of  the  act,  a  carrier  or  a  freight 
forwarder’s  certificate  or  permit  may  be  re¬ 
voked  if  the  holder  thereof  fails  to  comply 
with  a  rule,  regulation  or  order  of  the  Com¬ 
mission  commanding  compliance  with  the 
provisions  of  part  III  or  part  IV  of  the  Inter¬ 
state  Commerce  Act.  Section  312(a)  was 
added  as  a  new  section  during  the  89  th  Con¬ 
gress,  and  upon  our  request  the  word  “will¬ 
ful”  was  not  included  in  the  first  proviso. 
Also  it  was  not  included  in  the  original  enact¬ 
ment  of  section  410(f)  of  the  act.  Under  the 
corresponding  provisions  in  section  212(a), 
however,  the  failure  of  a  motor  carrier  to 
obey  a  similar  compliance  must  be  shown 
to  have  been  willful  before  the  carrier’s  cer¬ 
tificate  or  permit  may  be  revoked.  Once 
disobedience  of  a  compliance  order  is  estab¬ 
lished,  an  additional  showing  of  willfulness 
should  not  be  required.  Proof  of  dis¬ 
obedience  should  be  sufficient.  The  proposed 
change  in  the  quantum  of  proof  would  make 
motor  carrier  operating  rights  revocable  in 
the  same  manner  as  water  carrier  and  freight 
forwarder  operating  rights. 

The  second  proviso  in  section  212(a)  pro¬ 
vides  for  the  suspension,  upon  notice,  but 
without  hearing,  of  motor  carriers’  and 
brokers’  operating  authorities  for  failure  to 
comply  with  brokerage  bond  regulations  and 
tariff  publishing  rules.  It  does  not,  how¬ 
ever,  provide  for  suspension  on  short  notice 
for  failure  to  maintain  proof  of  cargo,  pub¬ 
lic  liability,  and  property-damage  insurance 
under  section  215.  Section  410(f)  is  a 
counterpart  of  section  212(a)  and  contains 
a  provision  similar  to  the  second  proviso  of 
section  212(a).  The  second  proviso  in  sec- 
tiontion  410(f),  however,  provides  for  su¬ 
spension  on  short  notice  of  freight  forwarder 
permits  for  failure  to  comply  with  the  cargo 
insurance  provisions  under  section  403(c) 
and  the  public-liability  and  property-damage 
insurance  provisions  under  section  403(d). 
Our  recommendation  would  bring  section 
212(a)  into  further  conformity  with  section 
410(f)  by  removing  this  distinction. 

From  the  standpoint  of  the  traveling  and 
shipping  public  there  is  as  much  reason  to' 
require  motor  carriers  to  keep  their  cargo 
and  public-liability  and  property-damage  in¬ 
surance  in  force  as  there  is  to  require  freight 
forwarders  to  keep  their  insurance  in  effect. 
It  is  therefore  desirable  in  the  public  interest 
that  the  Commission  have  the  authority 
to  suspend  motor  carrier  rights,  on  short 
notice,  when  insurance  lapses,  or  is  canceled 
without  replacement,  until  compliance  is 
effected.  The  prospect  of  such  action  by  the 
Commission  should  act  as  a  deterrent  to  vio¬ 
lations  of  this  nature.  An  investigation 
under  section  204(c)  is  not  a  satisfactory 
answer  to  the  problem  since  such  proceed¬ 
ings  are  sometimes  necessarily  lengthy  and 
the  public  may  be  adversely  affected  should 
losses  occur  while  it  is  pending. 

The  amendments  proposed  in  this  recom¬ 
mendation  would  enable  the  Commission  to 
administer  the  enforcement  provisions  of 
part  II  of  the  act  more  effectively. 

Attached  is  a  draft  bill  which  would  imple¬ 
ment  the  above  recommendation. 

S.  754.  A  bill  to  amend  section  22  of  the 
Interstate  Commerce  Act: 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
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America  in  Congress  assembled.  That  section 
22  of  the  Interstate  Commerce  Act,  is  hereby 
amended : 

By  striking  the  first  clause  of  the  first 
sentence  in  subsection  (1)  and  inserting  in 
lieu  thereof  the  following : 

“That  nothing  in  this  part  shall  prevent 
the  carriage,  storage,  or  handling  of  property 
free  or  at  reduced  rates  for  the  United  States, 
State,  or  municipal  governments  either  dur¬ 
ing  time  of  war  or  national  emergency  as 
declared  by  Congress  or  the  President  or 
when  such  property  consists  of  (a)  ordinary 
livestock,  fish  (including  shellfish)  or  agri¬ 
cultural  (including  horticultural)  commodi¬ 
ties  (not  including  manufactured  products 
thereof) ,  as  such  property  is  defined  in  sec¬ 
tion  203(b)(6)  of  part  II,  or  (b)  commodi¬ 
ties  in  bulk  which  are  loaded  and  carried 
without  wrappers  or  containers  and  received 
and  delivered  by  the  carrier  without  trans¬ 
portation  mark  or  count;  nothing  in  this 
part  shall  prevent  the  carriage,  storage,  or 
handling  of  property  free  or  at  reduced  rates 
for  charitable  purposes,  or  to  or  from  fairs 
and  expositions  for  exhibition  thereat,  or  the 
free  carriage  of  destitute  and  homeless  per¬ 
sons  transported  by  charitable  societies,  and 
the  necessary  agents  employed  in  such 
transportation,  or  the  transportation  of  per¬ 
sons  for  the  United  States  Government  free 
or  at  reduced  rates  during  time  of  war  or 
national  emergency  as  declared  by  Congress 
or  the  President,  or  the  issuance  of  mileage, 
excursion,  or  commutation  passenger  tick¬ 
ets; 

The  recommendation  accompanying 
S.  754  is  as  follows: 

Section  22  Rates 

We  recommend  that  section  22  be 
amended  so  as  to  permit  the  performance 
of  transportation  services  for  governmental 
bodies  free  or  at  reduced  rates  only  to  the 
extent  such  services:  (a)  are  performed  dur¬ 
ing  war  or  national  emergency  or  (b)  in¬ 
volve  transportation  which  remains  exempt 
from  economic  regulation  under  Parts  II 
and  III  of  the  Act. 

Section  22  of  the  Interstate  Commerce 
Act  now  permits,  among  other  things,  “the 
carriage,  storage,  and  handling  of  property 
free  or  at  reduced  rates  for  the  United 
States,  State,  or  municipal  governments” 
and  “the  transportation  of  persons  for  the 
United  States  Government  at  free  or  re¬ 
duced  rates".  These  provisions  which  apply 
to  railroads  and  other  common  carriers  sub¬ 
ject  to  Part  I  of  the  Act,  are  also  made  ap¬ 
plicable  to  motor  common  carriers  by  sec¬ 
tion  217(b),  to  water  common  carriers  by 
section  306(c),  and  to  freight  forwarders  as 
to  transportation  or  service  in  the  case  of 
property  by  section  405(c). 

Except  for  the  enactment  in  1957  of  sub¬ 
section  (2)  which  requires  carriers  to  file 
certain  rates  with  the  Commission,  the  pro¬ 
visions  of  section  22  relating  to  Government 
traffic  have  remained  essentially  the  same 
since  passage  of  the  original  act  to  regulate 
commerce  in  1887.  At  that  time  the  Gov¬ 
ernment  was  a  comparatively  small  user  of 
freight  or  passenger  services  of  the  carriers. 
Today,  however,  it  is  the  largest  single  pur¬ 
chaser  of  transportation  services.  Accord¬ 
ing  to  a  study  prepared  by  the  General  Ac¬ 
counting  Office  dated  August  15,  1961,  dur¬ 
ing  fiscal  year  1959  the  government  paid 
line-haul  transportation  charges  totaling 
$184  million  for  shipments  of  8  million  tons 
of  freight  at  reduced  rates  under  section  22. 
This  is  indicative  of  the  volume  of  freight 
moving  under  section  22  quotations  and 
tenders. 

The  Commission  has  for  many  years  been 
of  the  view  that,  except  during  time  of  war 
or  national  emergency,  the  Government 
should  pay  full  tariff  rates  and  charges  for 
transportation  services  performed  on  its  be¬ 
half,  the  same  as  any  other  shipper  or  user 
of  common  carrier  services.  A  large  per¬ 
centage  of  Government  traffic  now  moves  at 
reduced  rates  under  section  22  which,  of 
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course,  are  not  available  to  the  commercial 
shipper.  This  preferential  treatment  has 
a  strong  tendency  to  Increase  the  cost  of 
regulated  transportation  services  to  commer¬ 
cial  users  who,  when  their  rates  become  too 
high,  resort  to  private  carriage.  Such  diver¬ 
sions  of  traffic  are  clearly  detrimental  to  the 
maintenance  of  a  sound  common  carrier  sys¬ 
tem. 

Our  recommendation  would  not,  however, 
completely  eliminate  Government  reduced 
rate  privileges  under  section  22.  During  time 
of  war  or  national  emergency,  these  privi¬ 
leges  would  still  apply.  In  such  times,  it  is 
required  that  commodities  be  moved,  often 
secretly,  over  routes  and  between  points  as 
to  which  the  applicable  tariff  rates  may  be 
considered  to  be  unreasonable  under  the 
circumstances,  or  with  respect  to  which  there 
are  no  existing  published  rates,  there  being 
little  likelihood  in  many  Instances  of  any 
commercial  demand  developing  for  the  use 
of  such  routes  or  for  other  services.  Accord¬ 
ingly,  we  feel  that,  in  the  interest  of  na¬ 
tional  defense,  governmental  bodies  should 
retain  section  22  privileges  during  time  of 
war  or  national  emergency. 

In  addition,  our  recommendation  contains 
a  specific  provision  retaining  reduced  rate 
privileges  in  situations  involving  the  trans¬ 
portation  of  bulk  or  agricultural  commodities 
for  governmental  bodies.  This  provision  is 
necessary  in  order  not  to  aggravate  existing 
competitive  inequalities  between  carriers  of 
different  modes  arising  from  the  exemption 
in  sections  203(b)(6)  and  303  of  the  Act. 
However,  we  recognize  that  any  change  in 
the  law  respecting  these  inequalities  may 
require  a  corresponding  change  in  the  pro¬ 
posed  amendment  to  section  22. 

We  believe  that  this  recommendation  is 
especially  timely.  Recently  the  Department 
of  Defense  announced  that  it  intended  to 
route  freight  on  farm  cooperative  trucks. 
This  new  policy  of  the  Defense  Department 
was  made  possible  by  a  recent  decision  by 
the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  in  Northwest  Agricultural  Coopera¬ 
tive  Association,  Inc.  v.  Interstate  Commerce 
Commission,  360  P  2d  252  (1965),  cert,  de¬ 
nied,  382  U.S.  1011  (1966).  This  decision 
established  the  right  of  agricultural  cooper¬ 
atives  to  backhaul  non-farm  commodities  for 
non-members,  such  as  the  Department  of 
Defense.  This  means  that  the  Department 
can  take  advantage  of  free  and  reduced 
rates  under  section  22  as  well  as  use  farm 
cooperative  trucks,  both  at  the  expense  of 
the  authorized  for-hire  motor  carriers. 

We  believe  that  the  adoption  of  this  rec¬ 
ommendation  would  foster  sound  economic 
conditions  in  transportation  and  would  en¬ 
courage  the  establishment  and  maintenance 
of  reasonable  charges  for  transportation 
services  without  unjust  discriminations, 
undue  preferences  or  advantages,  or  unfair 
or  destructive  competitive  practices. 

Attached  is  a  draft  bill  to  implement  the 
above  recommendation. 

S.  755.  A  bill  to  amend  section  5(1)  of  the 
Interstate  Commerce, Act  to  eliminate  the 
requirement  for  approval  of  pooling  arrange¬ 
ments  between  motor  common  carriers  of 
household  goods,  and  for  other  purposes: 

S.  755 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  section 
5(1)  of  the  Interstate  Commerce  Act  (49 
U.S.C.  5(1))  is  amended  by  striking  out  the 
period  at  the  end  and  inserting  in  lieu  there¬ 
of  a  colon  and  the  following:  " Provided  fur¬ 
ther,  That  nothing  herein  shall  be  construed 
as  declaring  unlawful  or  as  empowering  the 
Commission  to  approve  and  authorize  any 
contract,  agreement,  or  combination  relating 
to  the  pooling  or  division  of  traffic,  service, 
or  earnings,  or  any  portion  thereof  in  the 
transportation  of  household  goods  to  which 
any  common  carrier  subject  to  part  II  may 


be  a  party  with  any  other  such  carrier  or 
carriers.” 

The  recommendation  accompanying 
S.  755  is  as  follows: 

Pooling  Agreements  op  Household 
Goods  Carriers 

We  recommend  that  section  5(1)  be 
amended  so  as  to  exempt  contracts,  agree¬ 
ments,  or  combinations  affecting  the  trans¬ 
portation  of  household  goods  to  which  any 
common  carrier  by  motor  vehicle  may  be  a 
party  with  other  such  carrier  or  carriers  for 
the  pooling  or  division  of  traffic,  service,  or 
earnings. 

Cooperative  practices  of  household  goods 
carriers  were  described  by  the  Commission  in 
Practices  of  Property  Brokers,  53  M.C.C.  633, 
636-637,  as  follows : 

The  transportation  of  small  shipments  at 
reasonable  rates  and  the  relatively  high  ratio 
of  empty  to  loaded  mileage  are  persistent 
economic  problems  with  which  the  household 
goods  carriers  have  always  been  faced  and 
which  they  have  had  to  overcome.  This  has 
required  constant  efforts  within  the  industry 
for  cooperative  handling  of  shipments.  Ex¬ 
tremes  in  light  and  heavy  traffic  of  individual 
carriers  are  frequent  and  are  met  by  arrange¬ 
ments  whereby  inactive  vans  and  trained 
personnel  are  diverted  to  those  carriers  who 
are  experiencing  above-normal  demands  for 
service.  The  carriers  are  unable  to  predict 
in  advance  the  amount  of  equipment  and 
personnel  they  will  need  to  meet  demands 
for  service.  They  are  especially  confronted 
with  the  problem  of  maintaining  employ¬ 
ment  for  personnel  who  have  to  be  trained 
for  several  years  before  being  assigned  to 
vehicles  which  operate  for  extended  periods 
away  from  their  home  terminals.  The 
drivers’  character  and  their  skill  in  handling 
valuable  and  fragile  shipments  are  said  to 
be  more  important  than  their  ability  to 
drive  and,  since  the  number  of  qualified 
drivers  is  limited,  the  carriers  are  interested 
in  keeping  them  in  gainful  employment. 

The  practice  of  diverting  small  shipments 
from  one  carrier  to  other  carriers  has  long 
been  an  inherent  part  of,  and  essential  to, 
the  economy  and  efficiency  of  the  Nation’s 
household-goods  moving  service.  In  many 
instances,  economy  and  expeditious  handling 
require  the  services  of  two  carriers,  although 
but  seldom  is  joint  carriage  physically  per¬ 
formed  by  both  carriers  over  the  highway. 
The  services  of  one  of  the  carriers  may  con¬ 
sist  only  of  the  use  of  its  established  ter¬ 
minal  for  the  preparation  of  shipping  docu¬ 
ments,  packing,  and  the  performance  of 
other  services  necessary  to  prepare  the  ship¬ 
ment  for  loading  onto  the  line-haul  vehicle. 
Whether  or  not  two  carriers  are  used  is  de¬ 
termined  by  the  size  of  the  shipment  and 
the  desired  time  of  movement,  and  the  relat¬ 
ing  of  these  factors  to  economy  of  operation 
by  the  booking  carrier.  For  instance,  a 
small  shipment  may  be  diverted,  under  a 
Joint  agency  tariff,  to  a  carrier  satisfactory 
to  the  booking  carrier  which  at  the  moment 
is  in  a  position  to  provide  immediate  trans¬ 
portation  and  the  use  of  which  will  save 
the  shipper  the  cost  of  storage  or  the  weight 
penalty  assessed  for  so-called  expeditious 
handling  and  obivate  the  operation  by  the 
booking  carrier  of  empty  return  mileage. 
The  compensation  of  commissions  received 
in  such  cases  by  the  booking  carrier  from 
the  line-haul  carrier  are  described  as  a  divi¬ 
sion  of  the  revenue  based  upon  the  per¬ 
formance  by  it  of  the  terminal  portion  of 
the  “joint  carriage.”  Most  shippers  have 
but  infrequent  need  for  the  services  of  a 
household-goods  carriers  and  are  unversed 
in  how  the  carriers  operate  and  the  laws  and 
regulations  governing  them.  Accordingly, 
when  a  shipper  requires  service,  he  usually 
consults  and  obtains  the  service  of  a  local 
carrier  with  which  he  is  acquainted  and  to 
which  he  will  look  for  redress  in  case  the 
shipment  is  not  handled  satisfactorily,  the 
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local  booking  carrier  accepting  with  the  line- 
haul  carrier  Joint  responsibility  under  the 
bill  of  lading  for  the  safe  delivery  of  the 
shipment. 

These  practices  provide  the  public  with  a 
more  expeditious  and  economical  service 
than  would  otherwise  be  possible,  and  the 
carriers  are  enabled  to  utilize  their  equip¬ 
ment  more  fully,  maintain  a  more  reasonable 
level  of  rates,  hold  down  empty  mileage,  and 
otherwise  bring  stability  to  their  operations. 
In  short,  the  requirements  for  approval  under 
the  pooling  provisions  of  section  5(1)  of 
being  “in  the  interest  of  better  service  to  the 
public  or  of  economy  in  operation”  would 
seem  to  have  been  met  generally  by  present 
cooperative  practices  among  groups  of  house¬ 
hold  goods  carriers. 

The  pooling  provisions  of  the  Act  require 
a  hearing  and  approval  by  the  Commission 
before  agreements  may  lawfully  be  entered 
into.  Strict  enforcement  of  this  provision 
as  to  household  goods  carriers  has  not  been 
practicable.  Combinations  whereby  they 
divert,  surrender,  or  exchange  shipments,  al¬ 
locate  or  control  solicitation,  use  service  fa¬ 
cilities  and  instrumentalities  or  employees 
cooperatively,  and  divide  proceeds  of  diverted 
traffic,  are  so  flexible  that  before  agreements 
can  be  filed  and  approved,  many  are  termi¬ 
nated  or  changed  and  new  arrangements 
entered  into  involving  new  or  different  par¬ 
ticipating  carriers. 

Under  arrangements  with  noncarriers,  and 
compliance  with  the  leasing  rules  of  the 
Commission,  carriers  may  obtain  most  or  all 
of  the  advantages  of  pooling  arrangements 
with  carriers,  without  the  disadvantages  inci¬ 
dent  to  filing  applications  for  approval  under 
section  5(1).  The  proposed  exemption 
would  place  carriers  on  an  equal  basis  with 
noncarriers  in  making  arrangements  with 
other  carriers  essential  to  their  economical 
and  efficient  operations. 

Recently,  in  Ex  Parte  No.  MC-51,  the  Com¬ 
mission  re-examined  its  authority  under 
section  5(1)  to  determine  the  feasibility  of 
promulgating  general  regulations  whereby 
carriers  would  be  permitted  to  file  their  pool¬ 
ing  agreements  with  the  Commission;  and, 
if  found  to  conform  to  the  general  regula¬ 
tions  such  agreements  would  be  considered 
approved  unless  subsequently  determined 
to  be  unlawful. 

While  this  proceeding  was  pending  we 
requested  that  Congress  defer  action  on 
legislative  proposals  (S.  1146  and  H.R.  5240 
of  the  89th  Congress)  previously  recom¬ 
mended  by  the  Commission.  However,  we 
have  now  determined  that  the  rulemaking 
proceeding  was  not  an  appropriate  vehicle 
for  alleviating  the  household  pooling  agree¬ 
ment  problem.  For  this  reason  the  Com¬ 
mission  now  renews  its  recommendation  for 
legislation  in  this  area. 

Attached  is  a  draft  bill  which  would 
implement  the  above  recommendation. 

S.  756.  A  bill  to  amend  part  II  of  the  In¬ 
terstate  Commerce  Act,  as  amended,  so  as 
to  authorize  exemption  from  the  provisions 
of  such  part,  services  and  transportation  of 
such  nature,  character,  or  quantity  as  to  not 
substantially  impair  effective  regulation  by 
the  Commission,  be  unjustly  discriminatory, 
or  be  detrimental  to  commerce: 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  section 
204  of  the  Interstate  Commerce  Act  (49 
U.S.C.  304 )  is  amended  by  adding  thereto  the 
following  new  subsection: 

“(g)  Notwithstanding  any  other  provision 
of  this  part,  the  Commission,  upon  applica¬ 
tion  or  on  its  own  motion,  may  by  order  or 
rule  exempt  for  the  future  from  the  require¬ 
ments  of  this  part  or  any  provision  thereof, 
or  any  rule,  regulation,  term,  condition,  or 
limitation  prescribed  thereunder,  any  serv¬ 
ices  or  transportation  to  which  this  part 
applies,  where  it  finds  that  such  exemption 
will  not  substantially  impair  effective  regu- 
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lation  by  the  Commission,  be  unjustly  dis¬ 
criminatory,  or  be  detrimental  to  commerce. 
The  Commission  may  attach  conditions  to 
any  such  exemptions  and  may,  by  order, 
revoke  any  such  exemption.  No  order  or 
rule  of  exemption  of  revocation  of  exemption 
shall  be  issued  unless  opportunity  for  hear¬ 
ing  has  been  afforded  interested  persons. 
Upon  revocation  of  any  such  order  or  rule 
of  exemption,  in  whole  or  in  part,  the  Com¬ 
mission  shall  restore  to  the  carrier  or  car¬ 
riers  affected  thereby,  without  further  pro¬ 
ceedings,  the  authority,  if  any,  held  by  such 
carrier  or  carriers  at  the  time  the  order  or 
rule  of  exemption  affecting  such  carrier  or 
carriers  became  effective.” 

The  recommendation  accompanying 
S.  756  is  as  follows: 

Elimination  of  Unnecessary  Motor  Carrier 
Regulation 

The  Interstate  Commerce  Commission  rec¬ 
ommends  that  part  II  be  amended  so  as  to 
authorize  the  Commission  to  exempt  from 
the  requirements  of  that  part,  or  any  provi¬ 
sion  thereof,  such  service  and  transportation 
as  may  be  determined  by  the  Commission  to 
be  of  such  nature,  character,  or  quantity  as 
to  not  substantially  impair  effective  regula¬ 
tion  by  the  Commission,  be  unjustly  discrim¬ 
inatory,  or  be  detrimental  to  commerce. 

At  present,  the  for-hire  motor  transporta¬ 
tion  of  passengers  and  property  in  interstate 
or  foreign  commerce  is,  with  a  number  of  ex¬ 
ceptions  specified  in  the  statute,  subject  to 
full  economic  regulation  under  part  II  of 
the  Interstate  Commerce  Act.  The  current 
statutory  exemptions  vary  in  purpose,  scope, 
and  applicability,  but  plainly  do  not  embrace 
all  transportation  functions  which  seem 
worthy  of  regulatory  exemption.  As  a  conse¬ 
quence,  the  Commission  regularly  is  called 
upon  to  apply  and  enforce  the  requirements 
of  part  II  with  respect  to  certain  motor  car¬ 
rier  operations  and  activities  which  contrib¬ 
ute  but  slightly  to  the  national  transporta¬ 
tion  system  and  which  cannot  be  said  to  be 
of  significance  in  the  overall  design  of  regu¬ 
lation  contemplated  by  the  Act.  For  ex¬ 
ample,  the  interstate  motor  movement  of 
such  commodities  as  homing  pigeons  or  trash 
and  garbage  would  appear  to  be  of  such 
nature,  character,  or  quantity  as  not  sub¬ 
stantially  to  affect  or  impair  effective  regula¬ 
tion,  and  exemption  of  such  transportation 
from  regulation  would  in  no  way  hinder  the 
effectuation  of  the  national  transportation 
policy  or  affect  materially  the  welfare  of 
regulated  transportation.  Likewise,  the  ex¬ 
clusion  from  interstate  regulation  of  local 
mass  transit  motorbus  operations  conducted 
within  precisely  defined  territorial  limits 
would  in  certain  circumstances  appear  to 
have  little  or  no  effect  upon  regulation  of 
this  segment  of  the  for-hire  industry. 

While  individual  and  specific  legislative 
recommendations  could  be  submitted  from 
time  to  time  with  respect  to  each  commodity 
or  transportation  service  found  by  the  Com¬ 
mission  to  be  susceptible  of  statutory  exemp¬ 
tion,  enactment  of  the  proposed  general 
exempting  power  is  believed  to  be  in  the  best 
interests  of  all  concerned.  Not  only  would 
such  authority  relieve  the  Commission  and 
the  affected  carriers  of  what  seems  to  be  an 
undue  regulatory  burden,  but  also  would 
tend  to  free  the  Congress  of  much  of  the 
legislative  workload  that  would  be  en¬ 
countered  by  a  piecemeal  approach.  As  an 
example,  such  authority  probably  would  have 
eliminated  the  need  for  Public  Law  88-208 
(H.R.  2906)  partially  exempting  from  regu¬ 
lation  the  emergency  transportation  of  acci¬ 
dentally  wrecked  or  disabled  motor  vehicles. 
Additionally,  the  recommended  authority 
would  result  in  increased  flexibility,  since  any 
exemption  created  thereunder  would  be  sub¬ 
ject  to  continuous  administrative  review  and 
to  repeal  or  modification  upon  a  finding  of 
changed  circumstances. 

The  approach  taken  in  this  recommenda¬ 


tion  does  not  represent  a  marked  departure 
from  previous  legislative  techniques.  Com¬ 
parable  exempting  authority  is  conferred 
upon  the  Commission  by  section  204(a)  (4a) 
of  the  Act  with  respect  to  motor  carriers 
lawfully  engaged  in  operation  solely  within 
a  single  State,  and  the  Civil  Aeronautics 
Board  is  empowered  by  49  U.S.C.  1386  to 
establish  similar  exemption  from  air  carrier 
economic  regulation.  Further,  through  Pub¬ 
lic  Law  89-778  enacted  November  6,  1966,  the 
Federal  Maritime  Commission  received  au¬ 
thority  from  the  Congress  to  establish  similar 
exemptions  for  certain  agreements  under  the 
Shipping  Act,  1916  (46  U.S.C.  801  et  seq.) 
We  believe  that  the  recommendation  made 
herein  is  in  harmony  with  the  form  and 
substantive  provisions  of  Public  Law  89-778. 

Finally,  to  safeguard  against  possible  abuse 
of  the  powers  and  privileges  to  be  conferred 
upon  the  Commission,  the  draft  bill  imposes 
important  limitations  and  conditions  upon 
the  exercise  of  the  authority  to  exempt. 

Thus,  an  order  of  exemption  may  be  issued 
or  revoked  only  after  all  interested  persons 
have  been  accorded  a  reasonable  opportunity 
to  be  heard  and  only  upon  definitive  Com¬ 
mission  findings,  based  upon  a  thorough 
analysis  of  the  nature,  character,  and  quan¬ 
tity  of  the  involved  transportation,  as  to  the 
effect  which  such  action  may  have  upon  the 
transportation  industry.  These  findings  will, 
of  course,  be  subject  to  appropriate  judicial 
review,  while  still  other  safeguards  in  the 
bill  would,  upon  revocation  of  an  exemption, 
restore  affected  carriers  to  the  status  quo 
enjoyed  by  them  prior  to  the  creation  of  the 
exemption. 

A  primary  goal  of  the  proposed  measure  is 
to  relieve  both  this  Commission  and  the  af¬ 
fected  carriers  of  the  burdens  of  regulation 
in  those  situations  in  which  continued  eco¬ 
nomic  regulation  is  neither  necessary  nor  de¬ 
sirable.  So  long  as  the  limitations  and  safe¬ 
guards  are  retained,  we  believe  that  the 
proposed  measure  would  benefit  the  public 
as  well  as  affected  individuals  and  carriers. 

Attached  is  a  draft  bill  which  would  im¬ 
plement  the  above  recommendation. 

S.  757.  A  bill  to  amend  section  19a  of  the 
Interstate  Commerce  Act  to  eliminate  certain 
valuation  requirements,  and  for  other  pur¬ 
poses  : 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  (a) 
subsection  (b)  of  section  19a  of  part  I  of  the 
Interstate  Commerce  Act  (49  U.S.C.  19a(b)) 
is  amended  as  follows: 

(1)  In  the  paragraph  which  begins  “Sec¬ 
ond”,  strike  out  ",  and  the  present  value  of 
the  same”. 

(3)  Strike  out  the  paragraph  which  be¬ 
gins  “Third”  and  the  paragraph  which  begins 
“Fifth”. 

(3)  In  the  paragraph  which  begins 
“Fourth”,  strike  out  “Fourth”  and  insert  in 
lieu  thereof  “Third”. 

(b)  Subsection  (f)  of  such  section  19a 
(49  U.S.C.  19a(f) )  is  amended  to  read  as 
follows : 

“(f)  Upon  completion  of  the  original  val¬ 
uations  herein  provided  for,  the  Commission 
shall  thereafter  keep  itself  informed  of  the 
cost  of  all  new  construction,  extensions,  im¬ 
provements,  retirements,  or  other  changes  in 
the  condition,  use,  and  classification  of  the 
property  of  all  common  carriers  as  to  which 
original  valuations  have  been  made,  and  may 
keep  itself  informed  of  current  changes  in 
quantities,  costs  and  values  of  such  prop¬ 
erties,  in  order  that  it  may  have  available  at 
all  times  the  information  deemed  by  it  to  be 
necessary  to  enable  it  to  revise  and  correct 
its  previous  inventories,  classifications,  and 
values  of  the  properties;  and  when  deemed 
necessary,  may  revise,  correct,  and  supple¬ 
ment  any  of  its  inventories  and  valuations.” 

The  recommendation  accompanying  S. 
757  is  as  follows: 
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Elimination  of  Unnecessary  Valuation  and 
Reporting  Requirements 

We  recommend  that  section  19a  be 
amended  in  the  folloioing  respects:  (1)  to 
eliminate  the  requirement  that  the  Commis¬ 
sion  determine  the  present  value  of  land; 
(2)  to  eliminate  the  requirement  that  the 
Commission  determine  the  valuation  of  prop¬ 
erty  held  by  carriers  for  purposes  other  than 
for  use  in  common  carrier  service;  (3)  to 
eliminate  the  requirement  that  the  Commis¬ 
sion  ascertain  and  report  the  amount,  value, 
and  disposition  of  aids,  gifts,  grants,  and 
donations  and  the  amount  and  value  of  con¬ 
cessions  and  allowances  made  by  carriers  in 
consideration  thereof;  and  (4)  to  make  op¬ 
tional  the  requirement  that  the  Commission 
keep  itself  informed  of  changes  in  the  quan¬ 
tity  of  the  property  of  carriers,  following  the 
completion  of  the  original  valuation  of  such 
property. 

The  purpose  of  this  recommendation  is  to 
eliminate  or  make  optional  certain  manda¬ 
tory  valuation  requirements  which  are  no 
longer  considered  necessary  or  appropriate 
to  the  proper  performance  of  the  regulatory 
functions  of  the  Interstate  Commerce  Com¬ 
mission.  Foremost  among  these  are  the  re¬ 
quirements  (1)  that  the  Commission  deter¬ 
mine  the  present  value  of  carrier  land  hold¬ 
ings,  and  (2)  that  the  Commission  keep 
itself  informed  of  changes  in  the  quantity 
of  the  property  of  carriers  following  the  com¬ 
pletion  of  the  original  valuation  of  such 
property. 

The  requirement  that  the  Commission  de¬ 
termine  the  present  value  of  land  was  ap¬ 
propriate  in  finding  original  property  valua¬ 
tions  under  an  earlier  concept  which  also 
gave  consideration  to  the  reproduction  cost 
of  property  other  than  land.  Accounting 
methods  have  changed,  however,  and  today 
the  concept  of  “reproduction  cost”  generally 
is  in  disuse  by  this  Commission  for  rail  rate 
making  purposes.  In  his  respect,  it  is  sig¬ 
nificant  that  the  Commssion,  in  establishing 
a  base  for  measuring  rate  of  return  for  rail¬ 
roads,  now  uses  the  original  cost  of  property 
other  than  land  less  depreciation  thereon  as 
shown  on  the  books  of  the  carrier,  and  to 
this  sum  is  added  an  allowance  for  working 
capital  and  the  estimated  present  value  of 
land.  Clearly,  this  formula  would  be  more 
logical  and  consistent  if  the  original  cost  of 
land  were  substituted  for  a  determination  of 
present  value. 

There  has  been  considerable  latitude  for  a 
number  of  years  with  respect  to  what  might 
properly  be  considered  in  arriving  at  a  rate 
base,  and  the  wide  choice  available  to  regu¬ 
latory  agencies  in  this  connection  has  been 
recognized  by  the  Supreme  Court.  In  Fed¬ 
eral  Power  Commission  v.  Natural  Gas  Pipe¬ 
line  Co.,  315  U.S.  586  (1942),  the  Court  held 
that  “The  Constitution  does  not  bind  rate¬ 
making  bodies  to  the  service  of  any  single 
formula  or  combination  of  formulas.  *  *  *,” 
and  in  Federal  Power  Commission  v.  Hope 
Natural  Gas  Co.,  320  U.S.  602  (1944),  the 
Court  amplified  its  opinion  in  the  Natural 
Gas  Pipeline  Co.  case  by  holding  that  “it  is 
not  the  theory  but  the  impact  of  the  rate 
order  which  counts.  If  the  total  effect  of 
the  rate  order  cannot  be  said  to  be  unjust  and 
unreasonable,  judicial  inquiry  under  the  Act 
is  at  an  end.  The  fact  that  the  method  em¬ 
ployed  to  reach  that  result  may  contain  in¬ 
firmities  is  not  then  important.  *  *  *” 

In  the  absence  of  a  continuous  need  for 
present  value  of  land  data  by  the  Commis¬ 
sion,  it  is  not  in  the  public  interest  to  spend 
large  sums  of  money  to  develop  the  infor¬ 
mation  and  keep  it  reasonably  current  as 
contemplated  by  the  present  statutory  re¬ 
quirement. 

At  the  present  time,  by  virtue  of  regula¬ 
tions  issued  by  the  Commission  pursuant  to 
the  mandatory  requirement  in  section  19a  (f) 
of  the  Interstate  Commerce  Act,  railroads 
and  pipeline  companies  must  report  annually 
the  number  of  units  of  property  acquired  or 
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retired  during  the  year.  This  information 
.  is  utilized  in  determining  the  cost  of  re¬ 
production  of  such  property.  As  indicated 
above,  however,  the  .concept  of  reproduction 
value  is  no  longer  the  dominant  considera¬ 
tion  in  the  determination  of  a  rate  base  for 
railroads;  and,  in  this  circumstance,  we  be¬ 
lieve  that  this  reporting  requirement  repre¬ 
sents  an  unnecessary  burden  upon  rail 
carriers. 

The  situation  with  respect  to  the  reporting 
of  units  of  property  changes  by  pipeline 
carriers,  however,  is  unlike  that  of  the  rail¬ 
roads.  The  Commission  finds  property  valu¬ 
ations  for  pipeline  carriers  each  year;  and, 
in  this  process,  property  units  are  used  in 
the  development  of  the  cost  of  reproduc¬ 
tion — new,  an  element  which  is  considered 
by  the  Commission  in  arriving  at  rate  bases 
for  pipelines.  For  this  reason,  we  recom¬ 
mend  that,  in  lieu  of  repeal,  the  mandatory 
requirement  in  section  19a  (f)  be  made  op¬ 
tional  as  the  needs  of  the  Commission 
dictate. 

The  Commission  has  made  adequate  pro¬ 
vision  for  the  proper  accounting  and  finan¬ 
cial  reporting  of  noncarrier  property,  and  the 
value  of  such  property  is  not  considered  for 
valuation  or  rate-making  purposes.  There¬ 
fore,  we  see  no  need  to  value  noncarrier 
property  as  is  presently  required  by  the  third 
subparagraph  of  section  19a (b)  of  the  Act. 

Insofar  as  aids,  gifts,  grants,  and  donations 
are  concerned,  practically  all  property  in  this 
category  is  of  record  in  the  original  valua¬ 
tions  found  by  the  Commission  for  railroads. 
The  significance  of  this  information  has 
diminished  over  the  years,  and  carriers  have 
long  since  discontinued  the  granting  of  con¬ 
cessions  in  the  form  of  land-grant  rates  in 
consideration  of  such  gratuities.  Accord¬ 
ingly,  the  draft  bill  would  also  repeal  sub- 
paragraph  “Fifth”  of  section  19a (b)  of  the 
Act. 

Enactment  of  this  recommendation  would, 
in  our  opinion,  relieve  the  Commission  of 
unnecessary  valuation  and  reporting  require¬ 
ments,  and,  in  principal  effect,  would 
eliminate  a  statutory  requirement  no 
longer  necessary  nor  feasible  because  of  the 
magnitude  of  the  undertaking  necessary  to 
keep  reasonable  current. 

S.  758.  A  bill  to  amend  the  Interstate  Com¬ 
merce  Act  to  enable  the  Interstate  Commerce 
Commission  to  utilize  its  employees  more 
effectively  and  to  improve  administrative 
efficiency : 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  section 
17(2)  of  the  Interstate  Commerce  Act  (49 
U.S.C.  17(2) ) ,  is  amended— 

(1)  by  Inserting  immediately  after  the 
second  parenthetical  expression  therein  the 
following;  ",  and  the  Commission  may  also 
assign  or  refer  those  matters  which  have  not 
involved  the  taking  of  testimony  at  a  public 
hearing  or  the  submission  of  evidence  by 
opposing  parties  in  the  form  of  affidavits  to 
eligible  individual  employees  of  the  Com¬ 
mission,” 

(2)  by  striking  the  second  sentence  and 
substituting  in  lieu  thereof  the  following: 

“The  following  classes  of  employees  shall 
be  eligible  for  designation  by  the  Commission 
to  serve  on  such  boards,  or  to  receive  indi¬ 
vidual  delegations:  directors  or  assistant 
directors  of  bureaus,  examiners,  chiefs  and 
assistant  chief  of  sections,  chiefs  and  assist¬ 
ant  chiefs  of  branches,  attorneys,  account¬ 
ants,  transportation  economists  and  special¬ 
ists,  and  such  other  qualified  persons  as  the 
Commission  may  designate.” 

The  recommendation  accompanying 
S.  758  is  as  follows: 

Delegation  of  Authority  to  Qualified 
Individual  Employees 

We  recommend  that  section  17(2)  be 
amended  so  as  to  authorize  the  Commission 
to  delegate  to  qualified  individual  employ¬ 
ees,  including  transportation  economists  and 


specialists,  those  matters  which  have  not  in¬ 
volved  the  taking  of  testimony  at  a  public 
hearing  or  the  submission  of  evidence  by 
opposing  parties  in  the  form  of  affidavits. 

In  addition  to  a  voluminous  number  of 
formal  cases,  the  Commission’s  responsibili¬ 
ties  under  the  Act  extend  to  numerous  mat¬ 
ters  of  relatively  routine  and  specialized  na¬ 
ture.  For  example,  matters  relating  to  ex¬ 
tensions  of  time  for  filing  annual,  periodical, 
or  special  reports;  rejection  of  tariff  publica¬ 
tions  for  failure  to  give  lawful  notice  or 
failure  to  comply  with  the  Commission’s  reg- 
iflations;  and  orders  assigning  cases  for  hear¬ 
ing,  extending  dates  for  the  filing  of  plead¬ 
ings  and  postponing  compliance  dates.  Ex¬ 
cept  with  respect  to  assignments  to  a  Divi¬ 
sion  or  an  individual  Commissioner,  under 
the  present  provisions  of  section  17(2),  the 
Commission  may  delegate  such  functions 
only  to  three-man  boards,  and  the  only  em¬ 
ployees  eligible  to  serve  on  these  boards  are 
“examiners,  directors  or  assistant  directors 
of  bureaus,  chiefs  of  sections,  and  attorneys.” 

When  applied  to  matters  of  the  type  de¬ 
scribed  above,  we  believe  that  the  manda¬ 
tory  requirements  of  section  17(2)  are  un¬ 
necessary  and  unduly  limit  our  authority  in 
what  essentially  is  an  administrative  area. 

The  proposed  recommendation  has  been 
narrowly  drawn  so  as  to  affect  only  the  proc¬ 
essing  of  matters  which  have  not  involved 
the  taking  of  testimony  at  a  public  hearing 
or  the  submission  of  evidence  by  opposing 
parties  in  the  form  of  affidavits.1  In  this 
limited  area  the  draft  bill  (1)  would  author¬ 
ize  the  Commission  to  refer  such  matters 
to  eligible  individual  employees,  and  (2) 
would  expand  the  list  of  “eligible”  em¬ 
ployees,  to  include  assistant  chiefs  of  sec¬ 
tions,  chiefs  and  assistant  chiefs  of  branches, 
accountants,  transportation  economists  and 
specialists,  and  other  qualified  persons  des¬ 
ignated  by  the  Commission. 

In  our  judgment,  enactment  of  the  pro¬ 
posed  legislation  would  enable  us  to  utilize 
key  employees  more  effectively  and  would 
contribute  significantly  to  improved  overall 
administrative  efficiency.  In  this  respect,  a 
preliminary  estimate  indicates  that  as  many 
as  22,000  matters  of  a  routine  or  specialized 
nature  could  be  handled  each  year  by  quali¬ 
fied  Commission  employees. 

APPENDIX— EXAMPLES  OF  COMMISSION  WORK, 

BUSINESS  AND  FUNCTIONS  WHICH  COULD  BE 

DELEGATED  TO  INDIVIDUAL  EMPLOYEES 

Office  of  proceedings 

1.  Areas  where  orders  now  are  entered  in 
the  name  of  a  single  Commissioner  or  Divi¬ 
sion  I,  such  as  orders  assigning  cases  for 
hearing,  orders  extending  dates  for  the  fil¬ 
ing  of  pleadings,  orders,  postponing  com¬ 
pliance  dates,  effective  dates,  and  orders  au¬ 
thorizing  the  changing  of  name  of  a  car¬ 
rier,  etc. 

2.  Non-contested  motor,  water  and  freight 
forwarder  application  cases  of  the  type  now 
handled  by  Operating  Rights  Board  No.  1. 

Item  No.  1  would  relieve  Commissioners  of 
the  possibility  of  dealing  personally  with  up 
to  10,000  items  a  year.  Item  No.  2  appears 
desirable  since  actions  of  Board  No.  1,  about 
1200  a  year  are  seldom  questioned  by  the 
filing  of  petitions  for  reconsideration,  and 
it  is  believed  that  the  nature  of  the  cases 
is  such  that  delegations  to  an  individual 
would  be  just  as  effective. 

Bureau  of  Accounts 

1.  Authority  to  permit  the  use  •  of  pre¬ 
scribed  accounts  which  by  provisions  of  their 
own  texts  require  special  authority. 

2.  Authority  to  permit  departures  from 
general  rules  prescribing  uniform  systems  of 
accounts. 

3.  Authority  to  prescribe  by  orders,  rates 


1  Matters  of  a  type  included  in  this  cate¬ 
gory,  together  with  brief  comments  pertain¬ 
ing  thereto,  are  listed  in  an  attached 
appendix. 


of  depreciation  to  be  used  by  individual  car¬ 
riers  by  railroad,  water,  and  pipe  line. 

4.  Authority  to  issue  special  authoriza¬ 
tions  permitted  by  the  prescribed  regulations 
governing  the  destruction  of  records  of  car¬ 
riers. 

5.  Annual  valuation  of  pipe  lines. 

6.  Approval  of  protective  service  contracts. 

It  is  apparent  that  matters  arising  under 

items  1  through  6  (about  125  a  year)  are  of 
a  highly  technical  nature;  and  in  this  cir¬ 
cumstance,  we  believe  that  the  professional 
judgment  of  the  bureau  director  or  qualified 
members  of  his  staff  could  be  relied  upon 
for  their  disposition. 

7.  Matters  relating  to  annual,  periodical  or 
special  reports  of  carriers,  lessors,  brokers, 
freight  forwarders,  and  other  persons  under 
Parts  I,  II,  III  and  IV,  presently  assigned  to 
Division  2.  For  example,  approval  of  changes 
in  the  reporting  forms  and  other  require¬ 
ments  which  often  are  made  to  conform  them 
to  corresponding  changes  in  the  Commis¬ 
sion’s  accounting  rules  governing  the  respec¬ 
tive  types  of  carriers. 

8.  Extensions  of  time  for  filing  annual, 
periodical,  or  special  reports;  exemption  of 
individual  carriers  and  others  from  report¬ 
ing  requirements  now  assigned  to  the  Vice 
Chairman.  Item  7  and  8  are  routine  in  na¬ 
ture.  For  example,  the  extension  of  filing 
dates  is  essentially  an  administrative  matter. 
These  delegations  would  relieve  Division  2  of 
the  necessity  of  passing  upon  some  25  report 
matters  each  year,  and  the  Vice  Chairman 
of  acting  on  200  applications  per  year  in 
matters  currently  assigned  to  him. 

Bureau  of  Economics 

Matters  of  access  to  waybills  or  photostat 
copies  thereof. 

Bureau  of  Operations  and  Compliance 

Authority  for  District  Supervisors  to  ap¬ 
prove  one-time  shipment  motor  carrier  tem¬ 
porary  authorities,  in  bona  fide  emergencies, 
in  the  field. 

In  about  100  cases  annually,  authorization 
is  given  for  one-time  shipments  in  severe 
emergencies;  e.g.,  replacement  parts  for  a 
transformer  which  has  interrupted  electrical 
power  in  a  community;  a  bridge  span  portion 
to  repair  a  bridge  closed  to  traffic  until 
repaired. 

Bureau  of  Traffic 

Approval  of  special  permission  applica¬ 
tions,  now  handled  by  the  Special  Permission 
Board,  consisting  of  three  members. 

There  are  about  10,000  of  these  items  com¬ 
ing  before  the  Special  Permission  Board  each 
year.  If  this  work  is  delegated  to  individuals, 
it  probably  would  be  divided  among  as  many 
as  three  persons  because  of  the  volume. 
However,  rather  than  have  two  or  three  board 
members  look  at  each  request  for  special  per¬ 
mission  (e.g.,  each  board  member  now  re¬ 
views  about  6,700  a  year) ,  each  of  three  in¬ 
dividual  delegates  would  look  at  one-third  of 
the  total  number  or  about  3,300. 


FEDERAI\EMPLOYEES’  ACCRUED 
SICK  LE)^yE  PAYMENT  BILL 

Mr.  YARBOROUGH.  Mr.  President, 

I  introduce,  for  appropriate  reference,  a 
bill  which  would  amend  the  Civil  Service 
Retirement  Act  to  provide  that  accumu¬ 
lated  sick  leave  of  FedfhM  employees  can 
be  either  credited  to  thXindividual’s  re¬ 
tirement  fund  for  the  purpose  of  comput¬ 
ing  his  annuity  or  paid  in  Cash  for  one- 
half  its  value  at  the  time  of\etirement. 
This  bill  is  similar  to  two  ear  liter  legisla¬ 
tive  proposals  which  I  have  submitted — 
S.  1661  of  the  88th  Congress  andx$.  326 
of  the  89th  Congress.  \ 

The  purpose  of  this  bill,  Mr.  President, 
is  to  encourage  Federal  employees  bo 
accumulate  sick  leave  until  retirement's 
Under  the  existing  law  a  Federal  em- 
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'cloyee  receives  no  remuneration  for 
accrued  sick  leave  at  the  time  of  his 
retirement.  The  majority  of  Federal 
employees,  who  consider  earned  sick 
leave  like  an  earned  fringe  benefit,  are 
not  encouraged  under  the  present  system 
to  accumulate  sick  leave,  because  they 
know  that\nused  accrued  sick  leave  has 
no  financiarwalue  to  them  at  the  time 
of  their  retirement. 

This  bill  would  give  the  employee  two 
options  with  resp&ct  to  unused  sick  leave 
at  the  time  of  his  Retirement.  The  em¬ 
ployee  might  elect  na  take  a  cash  pay¬ 
ment  for  one-half  oKthe  accumulated 
sick  leave  or  he  mightXhave  the  entire 
number  of  accumulateaV  days  of  sick 
leave  credited  to  his  service,  time  for  the 
purpose  of  computing  his  annuity. 

Equity  and  sound  management  prac¬ 
tices  offer  compelling  reasons  fo\passing 
this  legislation.  The  present  sick  leave 
policy  provides  no  incentive  for  accumu¬ 
lating  sick  leave.  There  is  considerable 
evidence  that  the  present  policy  is  en¬ 
couraging  larger  numbers  of  Federal  em\ 
ployees  to  use  sick  leave  in  situations 
where  it  is  not  absolutely  necessary.  A 
recent  survey  has  indicated  that  em¬ 
ployees  in  their  final  year  of  Government 
service  use  three  times  as  much  sick 
leave  as  other  employees. 

The  dedicated  and  responsible  civil 
servant  who  does  not  us  his  accrued  sick 
leave  is  the  unsung  hero  and  the  real 
loser.  For  example,  there  are  many  in¬ 
dividual  employees  who  have  foregone 
as  much  as  $25,000  worth  of  accumulated 
sick  leave  at  retirement  time.  In  1966 
Postmaster  General  Lawrence  F.  O’Brien 
reported  that  nearly  $37  million  worth  of 
unused  sick  leave  was  turned  back  to  the 
Postal  Service  by  1,007  employees  who  re¬ 
tired  in  late  1965.  I  have  been  advised 
that  11,000  employees  who  retired  in  1965 
under  a  retirement  incentive  plan  lost  an 
average  of  885  hours  or  110  days  of  ac¬ 
cumulated  sick  leave.  These  are  the 
faithful  employees  who  use  sick  leave 
most  prudently  and  who  have  watched 
their  equity  in  thousands  of  hours  of  un¬ 
used  leave  disappear  at  the  time  of  their 
retirement. 

The  present  practice,  encouraging  ab¬ 
senteeism  as  it  does,  contributes  to  in¬ 
efficiency  and  a  waste  of  talent.  An 
employee  on  sick  leave  falls  behind  in  his 
work.  The  temporary  employee  who  at-/ 
tempts  to  perform  the  absentee’s  duties 
is  frequently  less  knowledgeable  Tor 
skilled  and  consequently  does  a  less  ef¬ 
fective  job.  / 

It  is  clear,  therefore,  that  both  the 
Federal  employees  and  the  Government 
will  be  well  served  by  this  bil/  The  em¬ 
ployee  who  has  earned  sick  leave  and  has 
not  used  it  will  be  remunerated  at  the 
time  of  his  retirement/  The  Govern¬ 
ment  which  seeks  less/absenteeism  and 
higher  efficiency  among  its  employees, 
will  be  able  to  look  forward  to  thousands 
of  hours  of  increased  productivity. 

The  PRESIDING  OFFICER.  The  bill 
will  be  received  and  appropriately 
referred.  / 

The  bill/tS.  759)  to  amend  title  5, 
United  States  Code,  to  provide  for  lump¬ 
sum  payments  for  accumulated  and 
accrued  sick  leave  where  employees  die 
in  sendee  and  for  such  payments  or,  at 
the/option  of  the  employees,  credit  for 
retirement  purposes  upon  separation  or 


retirement,  introduced  by  Mr.  Yar¬ 
borough,  was  received,  read  twice  by  its 
title,  and  referred  to  the  Committee  on 
Post  Office  and  Civil  Service. 


INVESTMENT  CREDIT  FOR  PRIVATE 

INDUSTRY  COMBATING  WATER 

AND  AIR  POLLUTION 

Mr.  COOPER.  Mr.  President,  on  be¬ 
half  of  the  distinguished  Senators  from 
West  Virginia  [Mr.  Randolph]  and  from 
Kentucky  [Mr.  Morton]  and  myself,  I 
send  to  the  desk  a  bill  to  increase  invest¬ 
ment  credit  allowable  with  respect  to 
facilities  to  control  water  and  air  pollu¬ 
tion.  I  ask  that  the  bill  be  printed  in  the 
Record  following  my  remarks  and  that  it 
lie  on  the  desk  until  2  weeks  from  tomor¬ 
row  for  additional  cosponsors. 

Mr.  President,  this  bill  would  increase 
the  present  investment  credit  from  7  to 
14  percent  for  those  industries  purchas¬ 
ing  and  installing  facilities  and  equip¬ 
ment  controls  that  would  combat  or 
eliminate  water  or  air  pollution. 

\  The  bill,  with  the  exception  of  several 
technical  changes,  is  similar  to  S.  2857 
which  I  introduced  on  February  1  of  last 
yearv  I  should  further  point  out  that  a 
proposal  or  a  similar  investment  credij/ 
increase  was  offered  by  Senator  Ribico/t 
on  the  nhor  of  the  Senate  in  1964  as/an 
amendment  to  the  Revenue  Act  of/1964 
and  was  cosponsored  by  some  25/Sena¬ 
tors.  Although  the  Senate  agreed  to  the 
amendment,  the  provision  /as  later 
di'opped  in  conference  witlyihe  House 
when  the  House  conferees  objected  to  the 
fact  that  no  hearings  had  been  held  on  it. 

It  has  been  my  vieV  mat  we  must  do 
more  to  increase  the  participation  of  pri¬ 
vate  industry  to  combat  and  control  wa¬ 
ter  and  air  pollution;  Conservative  esti¬ 
mates  of  the  total  cost  fok  controlling 
industrial  pollution  have  been,  placed  at 
$75  billion  overAhe  next  15  yeaks,  or  the 
large  sum  of  billion  per  year.  \At  the 
base  of  this/estimate  rests  the  progres¬ 
sively  increased  use  of  water  by  industry. 
In  1900, /he  average  daily  use  of  water 
for  industrial  purposes  was  15  billioh 
gallons,  but  by  1960  industry  was  employ-' 
ing  /some  160  billion  gallons  per  day. 
The  amount  of  money  required  for  in¬ 
stallations  to  control  pollution  in  just 
Awo  industries  alone — the  paper  and 
chemical  industries — is  indeed  stagger¬ 
ing. 

One  way  of  increasing  the  participa¬ 
tion  of  private  industry  is  to  give  in¬ 
dustry  a  financial  incentive  to  purchase 
and  install  facilities  for  the  abatement 
of  water  and  air  pollution.  It  is  only 
proper  where  companies  purchase  expen¬ 
sive  equipment  and  facilities  to  reduce 
pollution — which  facilities  bring  no  fi¬ 
nancial  return  on  their  investment  but 
are  devoted  to  the  greater  public  purpose 
and  benefit — that  some  tax  incentives 
should  be  provided. 

I  think  it  helpful  to  review  at  this  point 
some  of  the  actions  that  the  Senate  took 
in  the  last  session  in  meeting  this 
problem. 

When  the  Air  and  Water  Pollution 
Subcommittee  of  the  Public  Works  Com¬ 
mittee  announced  that  it  would  hold 
hearings  in  April  and  May  of  last  year 
to  consider  amendments  to  the  Federal 
Water  Pollution  Control  Act,  I  wrote  rep¬ 
resentatives  of  private  industry  who  were 


scheduled  to  testify  and  pointed  out  that 
although  the  Public  Works  Committee 
is  without  jurisdiction  in  fiscal  legisla¬ 
tion,  I  thought  it  would  be  helpful  td 
the  committee  to  have  industry  coin- 
ments  and  viewpoints  on  how  to  meet 
the  economic  costs  of  pollution.  As  a 
result  of  their  testimony  and  the  sub¬ 
stantial  interest  created  among  the  com¬ 
mittee  members,  the  Public  Wprks  Com¬ 
mittee,  in  reporting  out  its  bill,  included 
a  strong  recommendation  tor  the  Finance 
Committee  to  consider  tax  legislation 
applicable  to  the  acquisition  and  installa¬ 
tion  of  pollution  control  facilities.  The 
pertinent  section  of  pne  committee’s  re¬ 
port  reads,  as  follow e: 

Incentive  Assistance  for  Industries 

A  number  of  Witnesses  testified  on  the 
need  for  tax  in/entives  as  a  means  of  re¬ 
ducing  the  coRt  of  noneconomic  pollution 
contral  facilities.  This  is  not  a  matter  over 
which  the  ^Senate  Public  Works  Committee 
has  jurisdiction  but  it  affects  the  overall  ef¬ 
fort  to  /ieet  water  pollution  control  and 
abatement  needs.  This  committee  strongly 
recomfnends  that  the  appropriate  congres- 
siomfl  committees  give  consideration  to  tax 
relief  proposals  for  industrial  pollution  con¬ 
trol  activities. 

/  For  the  most  part,  pollution  control  does 
'  not  provide  a  return  on  an  investment  to  an 
industry.  Installation  of  pollution  control 
devices  is  costly  and,  in  many  cases,  non- 
remunerative.  The  billion  dollars  of  capital 
investment  which  will  have  to  be  made  by 
the  industrial  sector  for  the  benefit  of  the  en¬ 
tire  society  will  place  a  substantial  burden 
on  corporate  resources,  and  ultimately  on  the 
general  public.  The  committee  suggests  that 
there  are  several  alternative  methods  of  aid¬ 
ing  industry  in  meeting  its  pollution  control 
obligations. 

Investment  tax  credits  as  proposed  by  Sen¬ 
ator  John  Sherman  Cooper  of  Kentucky,  in 
legislation  cosponsored  by  the  Chairman  of 
the  Senate  Public  Works  Committee,  Senator 
Jennings  Randolph  of  West  Virginia  is  one 
method  whereby  industry  could  recoup  the 
cost  of  control  and  abatement  of  pollution. 
Senator  Abraham  Ribicoff  of  Connecticut,  in 
legislation  cosponsored  by,  among  others,  the 
chairman  of  the  subcommittee.  Senator  Ed¬ 
mund  S.  Muskie  of  Maine,  provides  for  ac¬ 
celerated  amortization  of  of  the  cost  of  pollu¬ 
tion  control  facilities.  This  may  also  pro¬ 
vide  a  means  of  offsetting  industry’s  cost  of 
\pollution  control.  However,  both  of  these 
rnethods  do  not  consider  the  problem  con¬ 
fronting  those  industries  with  plants  having 
great  pollution  problems  and  marginal  eco¬ 
nomic,  efficiency. 

Thegommittee  has  recommended  greater 
emphasis,  on  joint  municipal-industrial 
treatment\systems  operated  by  public  agen¬ 
cies.  Suclrssystems  are  eligible  for  assist¬ 
ance  under  Xthe  sewage  treatment  grant 
program.  \ 

The  proposal  hy  the  American  Paper  In¬ 
stitute  for  specificNFederal  grants  to  munici¬ 
palities  to  construct  industrial  waste  treat¬ 
ment  facilities  would  provide  an  effective 
means  of  meeting  thk  needs  of  both  the 
marginal  industries  as\vell  as  the  profit¬ 
able  industries.  Such  a 'Federal  grant  ap¬ 
proach  would  not  be  inconsistent  with  public 
policy  because  the  grant  would,  in  effect,  be 
made  to  a  unit  of  government.  This  ap¬ 
proach  differs  from  that  proposed  by  Sen¬ 
ators  Cooper  and  Ribicoff  and  is.  a  matter 
which  can  and  will  be  considered  by  this 
committee.  However,  realizing  that  There  is 
no  final  answer  to  the  problem  of  financing 
industrial  pollution  control,  the  committee 
reiterates  its  strong  recommendation  that 
the  appropriate  committees  consider  tax 
relief  legislation.  \ 

When  the  Senate  Finance  Committee 
held  hearings  on  H.R.  17607,  a  bill  that 
would  temporarily  suspend  investment 
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INTERNATIONAL  MONETARY  FUND.  Received  from  National  Advisory  Councii/on 
International  Monetary  and  Financial  Policies  a  report  on  the  proppsed 
\mendment  of  the  articles  of  agreement  of  the  International  Monetary  Fund 
c^ablishing  a  facility  based  on  special  drawing  rights  in  the  FLad  and 
modifications  in  the  rules  and  practices  of  the  Fund.  p.  S480; 

Received  from  the  Treasury  Department  a  proposed  bill  to  /Yovide  for 
U.  S.  participation  in  the  facility  based  on  special  drawing  rights  in  the 
International  Monetary  Fund;  to  Foreign  Relations  Committee?  p.  S4802 

14.  TRANSPORTATION.  The  Commerce  Committee  ordered  reported  with  amendment 

(but  did  not  actually  report)  S.  752,  to  amend  the  Interstate  Commerce  Act 
to  clarify  exemption  with  respect  to  transportation  performed  by  agricul¬ 
tural  cooperative  associations  for  nonmembers.  p.  D385 


15.  ELECTRIFICATION.  Tftk  Commerce  Committee  ordered/reported  with  amendment 

(but  did  not  actual l\  report)  S.  2445,  to  establish  guidelines  for  the 
Federal  Power  Commission  in  its  licensing  au/nority.  p.  D385 

16.  LAW  REPEAL.  Passed  with  amendment  H.  R.  13058,  to  repeal  certain  acts  re¬ 

lating  to  containers  for  fruits  and  vegetables;  exportation  of  tobacco 
plants  and  seed;  naval  stores^;  and  woo/ standards.  p.  S4879 

17.  WILDLIFE.  Sen.  Fannin  spoke  in  ravo y  of  his  proposed  bill  to  confirm  the 

authority  of  the  States  to  control/  regulate,  and  manage  fish  and  wildlife 
within  their  territorial  boundari/fcO.  pp.  S4860-70 

18.  CONSERVATION.  Sen.  Javits  spoke  in  fav&r  of  his  proposed  bill  to  provide 

rural  water  quality  control  add.  p.  S48A1 

Sen.  Jackson  discussed  the  merits  of  Si  1401,  the  Senate  passed  bill  to 
amend  the  Land  and  Water  (Conservation  Fund\&ct.  p.  S4837 


urged  action  on  a  taxVncrease  and  spending  reduc- 


19.  TAXATION.  Sen.  Smatherj 

tion.  pp.  S4837-41 

Sen.  Curtis  described  as  "unwarranted"  a  TreasVry  Dept,  ruling  to  make 
the  interest  on  industrial  development  bonds  taxal^e.  He  urged  the  con¬ 
ference  commi tte/  to  approve  his  amendment  to  prevent  the  Treasury  from 
unlawfully  legislating"  until  the  Ways  and  Means  Conm^ttee  can  hold  public 
hearings,  pp/  S4818-21 

20.  VETERANS.  s4veral  members  were  added  as  cosponsors  of  S.  JS49  and  S.  3350, 

to  give  c/ld  war  GI  1  s  equal  educational  opportunities  with  ui^ose  granted 
to  veterans  of  the  Korean  conflict.  p.  S4817 

21.  HUNGER^  Sen.  Tydings  was  added  as  a  cosponsor  of  S.  Res.  281,  tolestablish 

a  c/mmittee  to  study  unmet  basic  needs  of  U.  S.  citizens.  p.  S48P 

22.  E/UCATION.  Sen.  Morse  submitted  an  amendment  to  S.  3098,  the  Higher  fc&uca- 
tion  Act  of  1968,  relating  to  "promoting  the  establishment  and  joint  opera¬ 
tion,  by  colleges  and  universities,  of  closed-circuit  television  or  equx1 
valent  transmission  facilities  of  the  kinds  that  are  within  the  purview  oi 
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the  proposed  Networks  for  Knowledge  provisions  of  the  bill,  whether 
not  included  in  a  project  aided  with  a  Federal  grant."  pp.  S4817-lj 

23.  WILDERNESS.  Sen.  Yarborough  inserted  an  editorial  endorsing  the  /uadalupe 

Naoional  Park  appropriation.  pp.  S4827-8 

24.  FARM  PARITY.  Sen.  Mundt  deplored  the  decline  in  farmers'  parity  and  urged 

that  th\  Administration  give  attention  to  the  economic  problems  of  the 
farmer,  ^p.  S4828-9 

25.  NOMINATION.  Received  the  nomination  of  Warren  L.  Smitl/  Mich.,  to  be  a 
member  of  the  council  of  Economic  Advisors.  p.  S488J 

EXTENSION  OF  REMARKS 


26.  ECONOMY.  Rep.  Rhodes^  Pa.,  inserted  an  AFL-CI y  statement  on  the  national 

economy.  pp.  E3641-2 

27.  CONSERVATION.  Rep.  Tunne\  stated  our  Nation's  future  is  dependent  upon  the 

conservation  of  our  naturaX  resources  an/  inserted  an  article  on  this  sub¬ 
ject.  p.  E3643 

28.  CONSUMERS.  Rep.  Rosenthal  said'Vhat  /he  results  of  Federal  testing  of  con¬ 

sumer  goods  should  be  made  availabl/4  to  all  citizens.  p.  E3668 

Sen.  Proxmire  inserted  Betty  Ferness'  letter  and  testimony  in  which  she 
commented  on  FTC's  report  on  con4umer  credit  practices.  pp.  E3688-90 

29.  FAMILY  FARM.  Sen.  McGovern  inserted  an ^article,  "Is  There  A  Place  for  the 

Small  Farmer  in  Today's  Economy?",  whi  ctvs!1  at  tempts  to  outline"  the  present 
and  future  problems  of  th/small  farmer,  'pp.  E3669-70 

30.  BUDGET.  Rep.  Collier  inserted  an  analysis  ofN^he  Federal  budget  for  the 

1969  fiscal  year,  pp/  E3670-3 

31.  TECHNICAL  SERVICES. / Sen .  Scott  inserted  tes timony^f avoring  extension  of 

the  State  Technical  Services  Act  of  1965  through  fiscal  years  1969  and 
1970.  pp.  E367^-9 

32.  FOOD  ADDITIVE/.  Rep.  Hosmer  inserted  extracts  f  rom  letters  in  support  of 

proposed  legislation  to  curb  Food  and  Drug  Administration^  authority  to 
regulate  /bod  supplements,  including  vitamins.  pp.  E3679- 

33.  RECREAT/ON ;  HIGHWAYS.  Sen.  Metcalf  inserted  an  article  describing  how 

Montc/laws  prevent  destruction  of  recreation  resources  by  highway  con¬ 
struction.  p.  E3680 

34.  A/RICULTURAL  RESEARCH.  Sen.  McGovern  urged  more  research  on  how  "tob^ar- 
'ket  our  present  production  and  maintain  some  sort  of  stability  in  agricul¬ 
ture",  and  inserted  an  article,  "Politics  in  Agricultural  Research."  p's 
p.  E3681 
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Senate  passed 
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SENATE 


APPROPRIATIONS o  Began  debate  on  H.  R.  16913,  the  agricultural  appropriation 
bill\pp.  S6561,  S6584-601).  Adopted  the  committee  amendments  en  bloc  fior 
the  pukpose  of  further  amendment  (pp.  S6595-6).  Unanimous  consent  was/granted 
that  today.  May  29,  the  debate  on  any  amendment  would  be  limited  to  1/ hour 
(p.  S6584\.  Sens.  Holland  and  Williams  filed  notice  of  intention  t<5  move  for 
suspension  \>f  the  rules  for  purpose  of  proposing  an  amendment  to  brie  bill 
(p.  S6561).  pending  at  adjournment  was  an  amendment  by  Sen.  Hare  for  in¬ 
creased  amount^;  over  the  committee  approved  bill  for  the  school'  lunch  program 
as  follows:  Forv  special  assistance  to  needy  schools  +$2.5  million  (total  of 
$10  million);  forNpilot  school  breakfast  program  +  $2  million  (total  of  $6.5 
million);  for  non-rood  assistance  +$4.5  million  (total  of  i>6„5  million);  and 
for  State  administrative  expenses  +$2.3  million  (total  o£'/$2.3  millionMp.  S6596) 


2.  HOUSING.  Passed,  67-4,  &ith  amendments,  S.  3497,  the  proposed  Housing  and  Urban 
Development  Act  of  1968  (W).  S6489,  S6490-1,  S6493-5/o,  S6518-54).  Amendments 
agreed  to  include  the  following:  By  Sen.  Bayh  to  remove  certain  restrictions  on/^ 
the  eligibility  of  applicants  for  certain  FHA  disaster  relief  loans  (limited 
not  to  exceed  $30,000)  due  to 'serious  damage  resulting  from  major  disasters 
(p.  S6522) ;  by  Sen.  Metcalf  to  extend  certain  i^BA  disaster  relief  programs  to 
the  Trust  Territory  of  the  Pacifrc  Islands  (o'.  S6525)  ;  by  Sen.  Bayh,  to  provide 
that  one  may  not  receive  benefits  5rom  disaster  relief  provisions  if  he  is 
convicted  of  having  taken  part  in  a\iot  y pp.  S6515)  ;  by  Sen.  Bayh  to  provide 
temporary  housing  for  victims  of  majo\  disasters  (pp.  S6519-20) ;  by  Sen. 

Proxmire,  to  add  language  to  improve  ta’^hnology  in  development  of  housing  for 
lower  income  families  (pp.  S1613-4), /nd'by  Sen.  Hart  to  require  the  use  of  new 
technology  in  construction  to  the  grfeates t\extent  feasible  (pp.  S6520-1); 
by  Sen.  Javits,  to  require  consultation  wittkthe  Department  of  Labor  and  SBA 
so  that  to  the  greatest  extent  possible  employment  opportunities  be  made 
available  for  lower  income  persons  in  connection  with  assisted  projects  (pp. 
S6510-12),  and  by  Sen.  Clark,  /to  provide  that  to\the  extent  possible  new  job 
opportunity  be  provided  for  the  unemployed  and  unateremployed  in  connection 
with  water  and  sewer  facili/nies  projects  (pp.  S6514A5) . 

Sen.  Pearson  commended/the  rural  housing  provision\of  the  bill  (pp.  S6549-501  _ 
He  also  submitted,  then /withdrew,  an  amendment  which  would  have  amended  the 
Housing  Act  of  1949  to/increase  the  ceiling  that  the  Farmers  Home  Administra¬ 
tion  might  include  ir/a  housing  project  in  a  rural  area  (X  S6507). 

For  other  provisions  of  S.  3497,  see  Digest  86 


3. 


TRANSPORTATION.  The  Commerce  Committee  reported  with  amendments  S„  752,  to 
amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify  this  exemp¬ 
tion  with  respect  to  transportation  performed  by  agricultural  cooperative 
associations  for  nonmembers  (S.  Rept.  1152).  p.  S6558 

Conferees  were  appointed  on  H.  R.  15190,  to  provide  for  an  investigation  and 
study  to  determine  a  site  for  the  construction  of  a  sea- level  canal  connecting 
the  Atlantic  and  Pacific  Oceans,  p.  S6504 


4.  WATER/  Passed  with  amendment  S.  224,  to  provide  for  rehabilitation  of  the 
lut/na  project,  Alaska.  At  the  request  of  Sen0  Mansfield  the  following  exce 
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SENATE 

j  Report 

2d  /Session  ) 

(  No.  1152 

AGRICULTURAL  COOPERATIVE  TRANSPORTATION 

EXEMPTION 


May  28  (legislative  day,  May  27),  1968. — Ordered  to  be  printed 


Mr.  Lausche,  from  the  Committee  on  Commerce, 
submitted  the  following 

REPORT 

[To  accompany  S.  752] 


The  Committee  on  Commerce,  to  which  was  referred  the  bill  (S. 
752)  to  amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to 
clarify  this  exemption  with  respect  to  transportation  performed  by 
agricultural  cooperative  associations  for  nonmembers,  having  con¬ 
sidered  the  same,  reports  favorably  thereon  with  amendments  and 
recommends  that  the  bill  as  amended  do  pass. 

The  amendments  are  as  follows: 

Strike  out  all  after  the  enacting  clause  and  insert  in  lieu  thereof 
the  following: 

That  at  the  end  of  section  203(b)(5)  of  the  Interstate  Commerce  Act  delete  the 
semicolon  and  add  the  following  language:  “,  but  any  interstate  transportation 
performed  by  such  a  cooperative  association  or  federation  of  cooperative  associa¬ 
tions  for  nonmembers  who  are  neither  farmers,  cooperative  associations  nor 
federations  thereof  for  compensation,  except  transportation  otherwise  exempt 
under  this  part,  shall  be  limited  to  that  which  is  incidental  to  its  primary  trans¬ 
portation  operation  and  necessary  for  its  effective  performance  and  shall  in  no 
event  exceed  15  per  centum  of  its  total  interstate  transportation  services  in  any 
fiscal  year,  measured  in  terms  of  tonnage:  Provided,  That  for  the  purposes  hereof, 
notwithstanding  any  other  provision  of  law,  transportation  performed  for  or 
on  behalf  of  the  United  States  or  any  agency  or  instrumentality  thereof  shall  be 
deemed  to  be  transportation  performed  for  a  nonmember:  Provided  further,  That 
any  such  cooperative  association  or  federation  which  performs  interstate  trans¬ 
portation  for  nonmembers  who  are  neither  farmers,  cooperative  associations  nor 
federations  thereof,  except  transportation  otherwise  exempt  under  this  part,  shall 
notify  the  Commission  of  its  intent  to  perform  such  transportation  prior  to  the 
commencement  thereof:  And  -provided  further,  That  in  no  event  shall  any  such 
cooperative  association  or  federation  which  is  required  hereunder  to  give  notice 
to  the  Commission  transport  interstate  for  compensation  in  any  fiscal  year  of 
such  association  or  federation  a  quantity  of  property  for  non-members  which, 
measured  in  terms  of  tonnage,  exceeds  the  total  quantity  of  property  transported 
interstate  for  itself  and  its  members  in  such  fiscal  year. 
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Sec.  2.  Section  220  of  the  Interstate  Commerce  Act,  as  amended,  is  further 
amended  by  adding  the  following  immediately  after  subsection  (f): 

“(g)  The  Commission  or  its  duly  authorized  special  agents,  accountants  or 
examiners  shall,  during  normal  business  hours,  have  access  to  and  authority, 
under  its  order,  to  inspect,  examine  and  copy  any  and  all  accounts,  books,  records, 
memoranda,  correspondence,  and  other  documents  pertaining  to  motor  vehicle 
transportation  of  a  cooperative  association  or  federation  of  cooperative  associa¬ 
tions  which  is  required  to  give  notice  to  the  Commission  pursuant  to  the  provisions 
of  section  203(b)(5)  of  this  part:  Provided,  however,  That  the  Commission  shall 
have  no  authority  to  prescribe  the  form  of  any  accounts,  records  or  memoranda  to 
be  maintained  by  a  cooperative  association  or  federation  of  cooperative  asso¬ 
ciations.” 

Amend  the  title  so  as  to  read: 

A  bill  to  amend  sections  203(b)(5)  and  220  of  the  Interstate  Commerce  Act, 
as  amended,  and  for  other  purposes. 

Purpose  of  the  Bill 

The  purpose  of  this  bill,  S.  752,  is  to  further  the  objectives  of  the 
national  transportation  policy  and  enhance  our  Nation’s  common 
carrier  system  by  enabling  the  Interstate  Commerce  Commission  to 
proceed  more  effectively  against  illegal  operators  masquerading  as 
bona  fide  agricultural  cooperatives,  and  by  restricting  and  clarifying 
the  scope  of  the  agricultural  cooperative  transportation  exemption. 

S.  752  would  accomplish  this  purpose  by  amending  section  203(b)  (5) 
of  the  Interstate  Commerce  Act  to  limit  the  agricultural  cooperative 
transportation  exemption  therein  provided;  to  require  agricultural 
cooperatives  to  notify  the  Commission  of  their  intent  to  perform 
certain  transportation  prior  to  the  commencement  thereof;  and  to 
amend  section  220  of  the  Act  to  grant  the  Commission  specific  author¬ 
ity  to  examine  the  books  and  records  of  such  cooperatives. 

Background  and  Need  for  Legislation 

The  congressional  declaration  set  forth  in  the  national  transporta¬ 
tion  policy  provides  for  a  system  of  fair  and  impartial  regulation  to 
the  end  of  developing,  coordinating,  and  preserving  a  national  trans¬ 
portation  system  by  water,  highway,  and  rail,  as  well  as  other  means, 
adequate  to  meet  the  needs  of  commerce  and  of  the  national  defense. 

Recently  the  Congress  in  establishing  the  Department  of  Trans¬ 
portation  (Public  Law  89-670)  specifically  required  that  the  Secretary 
of  Transportation  in  carrying  out  his  duties  and  responsibilities  shall 
be  governed  by  the  policy  declarations  of  the  Congress  including  the 
national  transportation  policy. 

The  relative  decline  of  the  Nation’s  common  carrier  system  in 
recent  years  is  a  matter  of  serious  concern.  Several  traffic  studies 
reveal  that  common  carriers  have  lost  considerable  traffic  which  they 
formerly  handled  and,  at  the  same  time,  have  been  unable  to  share 
proportionately  in  the  additional  traffic  generated  by  the  Nation’s 
expanding  economy. 

This  decline  is  essentially  a  result  of  the  growth  of  unregulated 
private  and  exempt  carriage.  But  it  is  also  attributable  in  part  to  the 
growth  of  unauthorized  and  illegal  carriage.  Such  illegal  operators  are 
inimical  to  the  public  interest,  and  if  left  unchecked,  could  ultimately 
undermine  the  common  carrier  system. 

This  matter  has  not  gone  unnoticed.  During  the  first  session  of  the 
87th  Congress,  the  surface  transportation  subcommittee  of  the  com- 
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mittee  held  a  series  of  hearings:  (1)  to  inquire  into  and  to  determine 
the  causes  and  extent  of  the  relative  decline  of  regulated  carriers  as 
against  other  types  of  carriage;  (2)  to  find  reasons  for  the  rapid  growth 
of  unregulated  and  private  carriage;  and  (3)  to  evaluate  the  resulting 
effect  on  the  adequacy  of  our  national  transportation  system.  Proposed 
legislation  to  provide  stricter  enfoi'cement  of  the  Interstate  Commerce 
Act  was  reported  in  the  second  session  of  the  87th  Congress.  (S.  Kept. 
1588). 

In  the  1961  report  of  the  committee’s  special  study  group  on 
transportation  policies  in  the  United  States,  attention  was  specifically 
directed  to  the  relative  decline  of  common  carriers,  and  the  need  for 
legislative  changes  to  improve  enforcement  of  economic  regulation 
under  the  Interstate  Commerce  Act. 

In  his  1962  message  on  the  transportation  system  of  our  Nation, 
President  Kennedy  stated: 

For  some  75  years,  common  carriage  was  developed  by  the 
intention  of  Congress  and  the  requirements  of  the  public  as 
the  core  of  our  transport  system.  This  pattern  of  commerce 
is  changing — the  common  carrier  is  declining  in  status  and 
stature  with  the  consequent  growth  of  the  private  and  exempt 
carrier.  To  a  large  extent  this  change  is  attributable  to  the 
failure  of  Federal  policies  and  regulation  to  adjust  to  the 
needs  of  the  shipping  and  consuming  public;  to  a  large  extent 
it  is  attributable  to  the  fact  that  the  burdens  of  regulation  are 
handicapping  the  certificated  common  carrier  in  his  efforts  to 
meet  his  unregulated  competition.  Whatever  the  cause,  the 
common  carrier  with  his  obligation  to  serve  all  shippers — 
large  or  small — on  certain  routes  at  known  tariffs  and  with¬ 
out  any  discrimination  performs  an  essential  function  that 
should  not  be  extinguished. 

The  draft  legislation  submitted  to  the  Congress  to  implement  the 
recommendations  in  his  transportation  message  included  cooperative 
State  and  Federal  enforcement  agreements,  extension  of  civil  forfeiture 
penalties  for  violations  involving  lack  of  operating  authority,  and  in¬ 
creased  penalties  for  violations  of  the  Interstate  Commerce  Act. 

In  the  last  Congress,  Public  Law  89-170  was  enacted,  culminating 
many  years  of  effort  to  provide  the  Interstate  Commerce  Commission 
with  improved  tools  to  combat  illegal  carriage.  This  legislation  in¬ 
cluded  the  transportation  message  recommendations  for  cooperative 
State  and  Federal  enforcement  agreements,  civil  forfeiture  penalties, 
increased  penalties,  and  in  addition,  contained  provisions  for  uniform 
State  registration  of  motor  carrier  certificates. 

In  the  committee’s  report  accompanying  that  legislation,  we  noted 
that  the  problem  of  illegal  carriage  is  more  serious  than  solely  the 
revenues  lost  by  the  regulated  carriers: 

The  loss  is  serious  in  terms  of  the  common  carrier  indxistry 
because  these  carriers  are  the  backbone  of  our  national  trans¬ 
portation  industry.  These  regulated  carriers  are  of  crucial 
importance  because  of  their  public  interest  obligation  to  serve 
all  of  the  public,  in  virtually  every  community  in  America, 
in  good  weather  and  in  bad,  and  in  good  times  and  in  bad. 
Without  common  carriers  with  a  universal  obligation  to  serve, 
transportation  would  quickly  deteriorate  into  a  means  of  pro- 
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moting  the  economic  activity  of  a  few.  The  public  interest  re¬ 
quires  that  we  protect  these  carriers  against  the  abuses  of 
illegal  carriers  who  assume  no  public  responsibility.  (S.  Rept. 

387,  89th  Cong.) 

After  the  enactment  of  this  enforcement  legislation  in  the  first 
session  of  the  89th  Congress,  the  Surface  Transportation  Subcommittee 
began  its  consideration  of  legislation  proposed  by  the  Interstate 
Commerce  Commission  to  enable  the  Commission  to  more  effectively 
proceed  against  those  unlawful  operators  performing  general  trans¬ 
portation  services  under  the  guise  of  being  exempt  agricultural  coop¬ 
eratives.  This  Commission  recommendation,  S.  1729  of  the  89th 
Congress,  proposed  the  establishment  of  a  procedure  whereby  agri¬ 
cultural  cooperatives  would  be  required  to  show,  in  the  first  instance, 
that  they  are  entitled  to  exempt  status  under  section  203  (b)(5)  of 
the  act,  and  by  granting  the  Commission  specific  authority  to  examine 
the  books  and  records  of  such  cooperatives. 

At  these  1966  subcommittee  hearings,1  the  Chairman  of  the  Inter¬ 
state  Commerce  Commission  testified  that  the  number  of  groups 
and  organizations  claiming  exemption  as  agricultural  cooperatives  has 
grown  considerably  during  the  last  10  to  15  years,  and  the  Commission 
was  not  presently  equipped  with  adequate  authority  to  effectively 
limit  the  exemption  to  those  carriers  which  are  bona  fide  agricultural 
cooperatives  whose  transportation  activities  are  within  the  scope  of 
section  203(b)(5).  , 

The  Chairman  of  the  Commission  also  testified  that  a  number  of 
factors  have  made  it  extremely  difficult  for  the  Commission  to  police 
effectively  operations  commenced  under  the  agricultural  cooperative 
exemption.  One  of  the  most  important  of  these  factors  is  that,  although 
the  information  necessary  to  discharge  the  Commission  responsibility 
of  proving  a  case  against  an  alleged  illegal  operator  is  often  available 
only  from  the  respondent’s  records,  the  Commission  lacked  specific 
authority  to  examine  the  books  and  records  of  such  cooperatives. 

The  Chairman  further  testified  that  when  the  Commission  recom¬ 
mended  enactment  of  S.  1729,  it  was  its  considered  judgment  that 
S.  1729  would  furnish  the  Commission  with  the  tools  necessary  to 
curb  illegal  operators  masquerading  as  legitimate  exempt  cooperatives. 
However,  he  testified  that  the  situation  had  been  altered  by  a  recent 
decision  of  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit,  in  North¬ 
west  Agricultural  Cooperative  Association  v.  Interstate  Commerce 
Commission,  350  F.  2d  252  (1965),  certiorari  denied,  382  U.S.  1011 
(1966). 

In  a  lead  case  in  1961,  the  Commission  held  in  the  Machinery 
Haulers  Association  v.  Agricultural  Commodity  Service,  86  M.C.C.  5, 
that  a  cooperative,  in  order  to  enjoy  the  benefits  of  section  203(b)(5) 
of  the  Interstate  Commerce  Act,  must  meet  the  following  tests: 

(1)  It  must  be  operated  and  controlled  by  and  for  the  benefit  of 
its  farmer  members  through  its  duly  elected  officers  and  directors. 

(2)  It  must  either  own  or  control,  under  long-term  lease,  the 
vehicles  which  it  uses  to  perform  transportation. 

(3)  Its  membership  must  be  limited  to  those  who  are  in  fact 
producers  of  agricultural  commodities. 


•  See  hearings  before  the  Surface  Transportation  Subcommittee  of  the  Committee  on  Commerce,  89th 
‘Cong.,  2d  sess.,  on  S.  1729  (serial  89-74),  July  14,  15,  25,  and  26,  1966. 


(4)  It  may  not  perform  transportation  services  functionally 
unrelated  to  its  members’  farming  activities. 

These  guidelines  were  not  disturbed  in  the  courts  until  the  court  of 
appeals  in  the  Northwest  case  reversed  the  lower  court  and  held : 

*  *  *  On  the  uncontradicted  facts,  Northwest’s  trans¬ 
portation  of  nonfarm  products  and  supplies  was  incidental 
and  necessary  to  its  farm-related  transportation  both  in 
character  and  in  amount — incidental  because  limited  to 
otherwise  empty  trucks  returning  from  hauling  member 
farm  products  to  market,  and  producing  a  small  return  in 
proportion  to  Northwest’s  income  from  trucking  farm  prod¬ 
ucts  and  farm  supplies;  necessary  because  it  is  not  econom¬ 
ically  feasible  to  operate  the  trucks  empty  on  return  trips 
and  because  the  additional  income  obtained  is  no  more 
than  that  required  to  render  performance  of  the  coopera¬ 
tive’s  primary  farm  transportation  service  financial!}7 
practicable. 

The  Commission  in  this  case  had  contended  that  a  cooperative 
association  may  not  deal  at  all  in  nonfarm  products,  supplies,  or 
business  services,  but  the  court  concluded : 

(1)  That  a  cooperative  will  retain  its  exemption  so  long 
as  it  remains  in  essential  character  a  “cooperative  associa¬ 
tion”  as  defined  in  the  Agricultural  Marketing  Act  of  1929, 
and 

(2)  That  the  “*  *  *  return  hauls  enjoined  are  connected 
with  farm  operations,  for  they  are  incidental  and  necessary 
to  the  effective  performance  of  Northwest’s  *  *  *  trucking 
operation  (which),  viewed  as  a  whole,  is  a  farm  service 
performed  jointly  by  Northwest’s  members  for  themselves,” 
and  “*  *  *  therefore  did  not  deprive  Northwest  of  its  essen¬ 
tial  character  as  a  cooperative  association  under  the  Agri¬ 
cultural  Marketing  Act.” 

The  Solicitor  General  joined  the  Commission  in  petitioning  the 
Supreme  Court  for  certiorari,  but  the  petition  was  denied. 

As  a  result  of  the  Northwest  decision,  the  Commission  recommended 
that  S.  1729  be  amended  to  include  a  limitation  on  the  scope  of  the 
exemption  in  section  203(b)(5)  as  follows:  “but  only  when  those 
motor  vehicles  are  being  used  in  the  transportation  of  farm  products, 
farm  supplies,  or  other  farm-related  traffic.” 

Following  these  hearings,  no  further  action  was  taken  in  the  89th 
Congress. 

In  the  90th  Congress,  the  Surface  Transportation  Subcommittee  of 
the  Committee  on  Commerce  resumed  its  consideration  of  this  matter. 
The  Commission  submitted  revised  legislative  recommendations, 
S.  752,  to  amend  section  203(b)(5),  as  follows:  “But,  in  transportation 
for  nonmembers  for  compensation,  only  when  those  vehicles  are 
being  used  in  the  transportation  of  farm  products,  farm  supplies,  or 
other  farm-related  traffic.” 

At  the  July  24,  25,  and  26,  1967,  Surface  Transportation  Subcom¬ 
mittee  hearings  on  S.  752,  the  Chairman  of  the  Commission  testified 
that  the  court  of  appeals  decision  in  the  Northwest  case  had  appeared 
to  stimulate  expansion  of  the  transportation  of  non-farm-related 


6 


traffic  being  handled  by  exempt  cooperatives  for  nonmembers,  and 
that  certain  cooperative  associations  were  even  soliciting  through 
newspaper  advertisements  and  by  letters  to  traffic  managers  for  all 
kinds  of  freight  on  backhaul  movements.  The  Chairman  further  ad¬ 
vised  that  late  in  1966  the  Secretary  of  Defense  had  taken  steps  to 
make  use  of  exempt  cooperative  trucking  for  the  handling  of  military 
shipments.  In  the  case  of  one  organization,  Agricultural  Transporta¬ 
tion  Association  of  Texas,  the  Department  of  Defense  advised  the 
committee  that  they  intended  to  continue  to  use  their  services  for  the 
movement  of  military  traffic,  even  after  the  ICC  had  found  the  organi¬ 
zation  to  be  engaging  in  for-hire  transportation  without  appropriate 
authority,  until  review  of  the  ICC  decision  was  completed  in  the  court. 
The  Commission’s  decision  that  this  operation  was  unlawful  was 
upheld  by  a  three-judge  court  decision  in  Agricultural  Transportation 
Association  of  Texas  v.  United  States  (274  Fed.  Supp.  528). 

The  Chairman  of  the  ICC  also  advised  the  committee  that  even 
though  the  exact  amount  of  traffic  handled  by  agricultural  cooperative 
associations  could  not  be  precisely  documented,  it  was  clear  that  truck¬ 
ing  operations  performed  by  them  for  nonmembers  possess  certain 
economic  characteristics  which,  when  compared  with  the  economic 
characteristics  of  the  Nation’s  common  carriers,  make  the  traffic  of  the 
regulated  carriers  extremely  susceptible  to  diversion.  He  further 
testified  that  since  these  exempt  activities  do  not  constitute  common 
carriage,  these  associations  are  free  to  pick  and  choose  what  traffic 
they  wish  to  handle  and  on  what  terms  they  wish  to  handle  it  without 
regard  to  published  tariff  rates,  adequacy  of  service,  or  any  of  the  other 
economic  regulatory  duties  imposed  by  law  on  common  carriers.  He 
concluded  that  the  exemption  afforded  these  associations  by  section 
203(b)  (5),  as  judicially  interpreted,  provides  a  potent  economic  weapon 
against  this  Nation’s  common  carriers  which  form  the  backbone  of  our 
transportation  system. 

Considerable  testimony  was  presented  at  these  hearings  as  to 
whether  or  not  the  Northwest  decision  changed  existing  law,  and  as  to 
the  amount,  and  increase,  if  any,  since  that  decision  of  non-farm- 
related  traffic  being  transported  by  cooperatives  for  nonmembers. 

Regardless  of  the  state  of  the  law  prior  to  the  Northwest  decision,  the 
committee  considers  that  it  is  clear  that  this  decision,  and  the  publicity 
attendant  thereto  has,  as  a  practical  matter,  been  construed  by  some 
cooperatives  as  an  invitation  to  substantially  expand  their  hauling  of 
non-farm-related  traffic  for  nonfarm  members,  and  by  certain  groups 
and  organizations  as  a  device  to  institute  unlawful  transportation 
activities. 

The  Department  of  Agriculture  at  the  1966  hearings  presented  two 
reports  on  the  extent  of  the  transportation  operations  of  farmer  co¬ 
operatives.  Report  No.  109  covered  a  study  of  motor  vehicle  opera¬ 
tions  of  cooperatives  in  1960.  Report  No.  121  covered  1962  operations 
of  cooperatives.  Following  the  1967  hearings,  the  Department  of 
Agriculture  released  its  service  report  No.  92  covering  motor  truck 
operations  of  farmer  cooperatives  during  the  year  1966. 

While  the  committee  commends  the  Department  of  Agriculture  for 
making  available  these  studies  on  truck  transportation  by  agricul¬ 
tural  cooperatives,  it  does  not  agree  with  the  contention  that  substan¬ 
tive  legislative  action  should  be  postponed  until  a  heavy  impact  on 
regulated  carriers  is  statistically  demonstrated.  As  the  Department  con- 
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ceded  at  the  hearing,  its  latest  interim  report  may  not  have  included 
the  transportation  of  certain  questionable  operators  claiming  to  be 
bona  fide  agricultural  cooperatives.  The  Committee  recognizes  that 
reliable  statistics  on  illegal  operations  are  of  their  nature  difficult  to 
obtain.  Further,  the  Supreme  Court  decision  to  deny  certiorari  in  the 
Northwest  case  was  not  announced  until  January  25,  1966,  and  the  De¬ 
partment’s  statistics  for  the  year  1966  may  not  fully  reflect  any  in¬ 
crease  resulting  from  that  decision.  As  the  Chairman  of  the  ICC 
pointed  out:  “It  should  not  be  necessary  for  common  carriers  to  suffer 
traffic  diversion  to  these  associations  in  large  amounts  before  remedial 
action  is  required.” 

The  committee  does  not  agree  that  this  survey  data  submitted  by 
the  Department  supports  the  conclusion  that  interstate  motor  trans¬ 
portation  by  agricultural  cooperatives  of  nonfarm  related  commodities 
is  either  negligible  or  infinitesimal.  The  comparisons  set  forth  in  these 
reports  do  not  purport  to  compare  interstate  ton-miles  of  transporta¬ 
tion  of  nonfarm  related  commodities  by  cooperatives  in  various  regions 
k  of  the  country  with  the  interstate  ton-miles  of  such  commodities 
)  transported  by  regulated  carriers. 

The  committee  agrees  with  the  Department  of  Agriculture  that  the 
notice  requirement  and  inspection  of  books  and  records  provisions 
contained  in  S.  752  will  provide  more  accurate  statistical  information 
on  this  matter.  The  committee  further  believes  that  these  provisions, 
together  with  those  limiting  and  clarifying  the  agricultural  cooperative 
transportation  exemption,  will  not  only  assist  the  ICC  in  eliminating 
unlawful  operators  masquerading  as  legitimate  farm  cooperatives, 
but  also  remove  the  invitation  construed  by  some  to  be  contained  in 
the  Northwest  decision  for  bona  fide  cooperatives  to  substantially 
expand  their  nonmember,  non-farm-related  transportation  activities. 

Statutory  Background 

The  agricultural  cooperative  transportation  exemption  set  forth 
in  section  203(b)(5)  of  the  Interstate  Commerce  Act  provides  as 
follows: 

Section  20.3(b) :  “Nothing  in  this  part  except  the  provisions 
of  section  203  relative  to  qualifications  and  maximum  hours 
|  of  service  of  employees  and  safety  of  operation  or  standards 

of  equipment  shall  be  construed  to  include  *  *  *  (5)  motor 
vehicles  controlled  and  operated  by  a  cooperative  association 
as  defined  in  the  Agricultural  Marketing  Act,  approved  June 
15,  1929,  as  amended,  or  by  a  federation  of  such  cooperative 
associations,  if  such  federation  possesses  no  greater  powers  or 
purposes  than  cooperative  associations  so  defined;” 

Under  this  section,  motor  vehicles  controlled  and  operated  by 
agricultural  cooperatives,  or  by  a  federation  of  such  cooperatives, 
are  exempt  from  the  Commission’s  economic  regulation  provided 
the  cooperatives  meet  certain  qualifying  criteria  as  defined  in 
the  Agricultural  Marketing  Act  of  1929  (12  U.S.C.  1 1 4 1  j ) .  The 
original  exemption  from  regulation  for  agricultural  cooperatives  was 
included  in  the  Motor  Carrier  Act  of  1935.  In  1940,  this  exemption 
was  expanded  to  include  a  federation  of  such  cooperative  associations, 
if  such  federation  possesses  no  greater  powers  or  purposes  than 
cooperative  associations  so  defined. 
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Section  15(a)  of  the  Agricultural  Marketing  Act  of  1929,  (12  U.S.C. 

1 1 4 1  j ) ,  defines  the  cooperatives  entitled  to  the  exemption  under  section 
203(b)(5)  as  follows: 

As  used  in  this  act,  the  term  “cooperative  association” 
means  any  association  in  which  farmers  act  together  in 
processing,  preparing  for  market,  handling,  and/or  market¬ 
ing  the  farm  products  of  persons  so  engaged,  and  also  means 
any  association  in  which  farmers  act  together  in  purchasing, 
testing,  grading,  processing,  distributing,  and/or  furnishing 
farm  supplies  and/or  farm  business  services:  Provided,  how¬ 
ever,  That  such  associations  are  operated  for  the  mutual 
benefit  of  the  members  thereof  as  such  producers  or  pur¬ 
chasers  and  conform  to  one  or  both  of  the  following 
requirements: 

First.  That  no  member  of  the  association  is  allowed  more 
than  one  vote  because  of  the  amount  of  stock  or  membership 
capital  he  may  own  therein;  and 

Second.  That  the  association  does  not  pay  dividends  on 
stock  or  membership  capital  in  excess  of  8  per  centum  per 
annum. 

And  in  any  case  to  the  following: 

Third.  That  the  association  shall  not  deal  in  farm  products, 
farm  supplies,  and  farm  business  services  with  or  for  non¬ 
members  in  an  amount  greater  in  value  than  the  total  amount 
of  such  business  transacted  by  it  with  or  for  members.  All 
business  transacted  by  any  cooperative  association  for  or 
on  behalf  of  the  United  States  or  any  agency  or  instrumental¬ 
ity  thereof  shall  be  disregarded  in  determining  the  volume  of 
member  and  nonmember  business  transacted  by  such 
association. 

Section  521(b)(4)  of  the  Internal  Revenue  Code  relating  to  the  tax 
treatment  of  farmer  cooperatives  meeting  the  requirements  of  that 
section  reads  as  follows: 

Transactions  With  Nonmembers. — Exemption  shall  not 
be  denied  any  such  association  which  markets  the  products 
of  nonmembers  in  an  amount  the  value  of  which  does  not 
exceed  the  value  of  the  products  marketed  for  members,  or 
which  purchases  supplies  and  equipment  for  nonmembers  in 
an  amount  the  value  of  which  does  not  exceed  the  value  of 
the  supplies  and  equipment  purchased  for  members,  provided 
the  value  of  the  purchases  made  for  persons  who  are  neither 
members  nor  producers  does  not  exceed  15  percent  of  the 
value  of  all  its  purchases. 

Two  additional  pertinent  exemptions  contained  in  section  203(b) 
of  the  Interstate  Commerce  Act  are  203(b)  (4a),  which  exempts  motor 
vehicles  controlled  and  operated  by  any  farmer  when  used  in  the  trans¬ 
portation  of  his  agricultural  (including  horticultural)  commodities 
and  products  thereof,  or  in  the  transportation  of  supplies  to  his  farms; 
and,  203(b)(6),  which  exempts  motor  vehicles  used  in  carrying  live¬ 
stock,  fish,  or  agricultural  (including  horticultural)  commodities  (not 
including  manufactured  products  thereof)  listed  as  exempt  in  that 
subsection. 
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Proposals  Presented  to  Subcommittee 

The  Interstate  Commerce  Commission  recommended  at  the  1966 
and  1967  hearings  that  the  agricultural  cooperative  transportation 
exemption  be  changed  in  three  respects:  (1)  agricultural  cooperatives 
be  required  to  show  that  they  are  entitled  to  exempt  status  under 
section  203(b)(5) ;  (2)  the  ICC  tie  specifically  authorized  to  examine  the 
books  and  records  of  such  cooperatives;  and  (3)  the  agricultural  co¬ 
operative  motor  vehicle  exemption  provided  in  section  203(b)(5)  be 
limited  in  the  case  of  transportation  for  nonmembers  for  compensation 
to  those  vehicles  carrying  farm  products,  farm  supplies,  or  other  farm- 
related  traffic. 

The  American  Trucking  Associations  and  the  Association  of  Ameri¬ 
can  Railroads  presented  testimony  at  the  1967  hearings  that  the 
agricultural  cooperative  transportation  exemption  contained  in  sec¬ 
tion  203(b)(5)  should  be  limited  by  the  addition  of  the  following 
proviso: 

Provided,  That  notwithstanding  any  other  provision  of 
law,  such  motor  vehicles  are  used  exclusively  in  the  trans¬ 
portation  by  any  such  cooperative  or  federation,  of  commodi¬ 
ties  (1)  owned  by  the  cooperative  association  or  federation; 

(2)  transported  for  members,  for  compensation  or  otherwise, 
to  be  used  in,  or  necessary  for,  or  produced  by,  farming 
operations  when  transported  to  or  from  farmers  or  agri¬ 
cultural  cooperatives;  or  (3)  exempt  under  subsection  (6) 
hereof. 

The  National  Council  of  Farmer  Cooperatives  at  the  1967  hearings 
offered  a  proposal  which  was  supported  by  the  Department  of  Agri¬ 
culture,  the  American  Farm  Bureau  Federation  and  other  farm  groups. 
The  Council  proposal  would:  (1)  require  a  cooperative  or  federation 
which  transports  property  other  than  its  own  and  that  of  its  members, 
farm  products  and  farm  supplies  for  nonmember  farmers,  and  com¬ 
modities  otherwise  exempt  to  notify  the  ICC  prior  to  the  commence- 
ment  of  such  transportation;  (2)  specifically  authorize  the  ICC  to 
have  access  to  the  books  and  records  pertaining  to  motor  vehicle 
transportation  of  a  cooperative  or  federation  required  to  give  such 
notice  to  the  Commission;  (3)  provide  that  any  cooperative  or  fed¬ 
eration  which  transports  property  other  than  its  own  and  that  of  its 
members,  farm  products  and  farm  supplies  for  nonmember  farmers, 
and  commodities  otherwise  exempt  shall  limit  its  transportation  of 
such  other  property  in  any  fiscal  year  of  such  cooperative  or  federation 
to  (a)  that  which  is  incidental  to  its  primary  transportation  operation 
and  necessary  for  its  effective  performance,  and  ( b )  a  quantity  of 
property  for  nonmembers  which  in  terms  of  either  revenue  or  tonnage 
does  not  exceed  the  total  quantity  of  property  it  transports  for  itseh 
and  its  members  in  such  fiscal  year;  and  (4)  provide  that  property 
carried  for  or  on  behalf  of  the  U.S.  Government  or  any  agency  or 
instrumentality  thereof  would  be  considered  as  nonmember  trans¬ 
portation.  The  council  proposal  also  provided  that  these  amendments 
would  not  become  effective  until  the  180th  da}7  after  enactment. 

The  Subcommittee  on  Surface  Transportation  considered  these 
constructive  suggestions;  and  on  March  7,  1968,  reported  to  the  full 
committee  Subcommittee  Print  No.  1  which  provided  for  the  filing  of 
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notice;  specifically  authorizing  the  Commission  to  inspect  the  books 
and  records  of  cooperatives  filing  such  a  notice;  and  limiting  and 
clarifying  the  scope  of  the  agricultural  cooperative  transportation 
exemption,  including  a  limitation  on  the  transportation  of  property 
for  the  U.S.  Government.  This  subcommittee  print  is  attached  to 
this  report  as  exhibit  A. 

After  receipt  of  comments  from  the  departments  and  agencies,  and 
from  interested  groups,  the  committee  determined  to  report  a  revised 
version  adopting  the  suggestions  received.  This  revised  version  is 
hereafter  referred  to  as  the  committee  amendment. 

Committee  Amendment 
(Section-by-section  analysis) 

The  committee  amendment  is  in  two  sections.  The  first  section 
amends  section  203(b)(5)  of  the  Interstate  Commerce  Act  by  adding 
clarifying  and  limiting  language  to  the  exemption  therein  contained. 
This  clarifying  and  limiting  language  is  in  itself  limited  by  three 
provisos.  The  second  section  of  the  committee  amendment  amends 
section  220  of  the  Interstate  Commerce  Act  by  adding  an  additional 
subsection  (f)  to  specifically  authorize  the  Commission  to  inspect  the 
books  and  records  pertaining  to  motor  vehicle  transportation  of 
cooperatives  and  federations  required  to  give  the  notice  called  for  in 
the  second  proviso  of  section  1  of  this  bill. 

The  first  section  of  the  bill  amends  section  203(b)(5)  but  is  not  in¬ 
tended  to  alter  existing  law  defining  cooperative  associations  or 
federations  of  such  cooperative  associations.  The  definitions  and 
limitations  set  forth  in  the  Agricultural  Marketing  Act  of  1929,  12 
U.S.C.  1 141  j ,  and  in  section  521  of  the  Internal  Revenue  Code  would 
continue  to  apply. 

The  committee  amendment  adds  further  limitations  to  those 
presently  contained  in  section  203(b)(5)  with  respect  to  the  inter¬ 
state  (motor)  transportation  which  may  lawfully  be  performed  by  a 
cooperative  association  or  federation  of  cooperative  associations 
without  first,  obtaining  a  certificate  or  permit  under  the  provisions 
of  the  Interstate  Commerce  Act.  The  first  section  begins  by  exempting 
from  the  additional  limitations  contained  therein  interstate  (motor) 
transportation  by  a  cooperative  or  federation  "for  nonmembers  who 
are  neither  farmers,  cooperative  associations,  nor  federations  thereof 
for  compensation.”  The  committee  intends  by  this  phrase  that  a 
cooperative  association  or  federation  may  continue  to  transport  its 
own  property,  its  members’  property,  the  property  of  other  farmers, 
and  the  property  of  other  cooperatives  or  federations  in  accordance 
with  existing  law,  except  insofar  as  the  third  proviso  of  the  first  section 
may  be  applicable  with  respect  to  the  limit  on  member/nonmember 
transportation. 

The  committee  concurs  in  the  following  statement  of  the  witness  for 
the  National  Council  of  Fanner  Cooperatives  as  to  what  is  intended 
in  the  transportation  of  property  of  the  member  as  a  “farmer”: 

There  should  be  no  dispute  over  the  transportation  by  the 
cooperative  of  property  of  its  members’  without  notice. 

Now,  then,  I  would  make  clear  on  this  point — and  this  has 
been  a  very  crucial  point  in  some  of  this  litigation  around  this 
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exemption — that  we  mean  the  transportation  of  property  of 
the  member  as  a  farmer.  And  this  is  not  a  theoretical  point. 

This  is  a  practical  point. 

If  a  member  is  a  farmer  and  is  also  in  the  construction 
business — and  this  is  not  unusual— the  gasoline  transported 
to  the  member  for  use  in  his  farming  operation  would  not 
require  the  notice.  But  the  gasoline  transported  to  the 
member  for  use  in  his  construction  business  would  require 
the  notice. 

The  committee  is  advised  that  many  individuals  as  well  as  large 
publicly  owned  corporations  engage  in  a  variety  of  business  activities 
including  farming.  A  cooperative  member  raising  cattle  or  growing 
crops  is  engaged  in  farming,  however,  the  same  member  operating  a 
packinghouse  or  canning  plant  is  not  engaged  in  farming.  Transporta¬ 
tion  for  a  nonmember  farmer  would,  of  course,  be  similarly  limited 
to  his  property  as  a  “farmer.” 

It  is  the  committee’s  understanding  that  the  courts,  in  construing 
V  the  present  exemption  in  Agricultural  Transportation  Association  oj 
'  Texas  v.  United  States  (274  Fed.  Supp.  528),  January  1968,  have  held 
that  member  business  is  that  business  done  for  members  and  related 
to  their  farming  activities. 

S.  752  as  reported  by  the  Surface  Transportation  Subcommittee  in 
subcommittee  print  No.  1  proposed  to  limit  incidental  transportation 
performed  by  a  cooperative  for  nonmember  farmers  and  for  other 
cooperative  associations  or  federations.  The  Department  of  Agricul¬ 
ture  commented  on  this  aspect  of  the  subcommittee  print  as  follows: 

It  does  not  differentiate  between  incidental  transportation 
performed  by  a  cooperative  for  nonmember  farmers  and 
transportation  which  may  be  performed  for  other  nonmem¬ 
bers.  This  latter  transportation  is  generally  the  backhaul 
transportation  for  compensation  of  items  which  would  other¬ 
wise  be  transported  by  regulated  motor  carriers.  It  is  this 
transportation  which  has  been  of  concern  to  regulated 
motor  carriers.  To  the  best  of  our  knowledge,  these  carriers 
have  not  expressed  opposition  to  the  incidental  transporta¬ 
tion  of  farm  supplies  and  other  farm-related  items  for 
.  nonmember  farmers. 

If  the  committee  elects  to  define  the  scope  of  the  exemption 
by  definition  of  the  transportation  which  may  be  performed 
for  nonmembers,  then  we  would  urge  that  several  changes 
be  made  in  the  language  of  the  bill.  *  *  *  In  addition  to 
clarifying  the  status  of  transportation  for  nonmember 
farmers,  tins  language  would  also  permit  continued  reciprocal 
transportation  by  cooperative  associations  or  federation  for 
each  other. 

The  committee  concui's  with  this  recommendation  of  the  Depart¬ 
ment  of  Agriculture,  and  the  committee  amendment  includes  the 
necessary  language  to  effectuate  this  change. 

The  next  phrase  in  the  first  section  excepts  “transportation  other¬ 
wise  exempt  under  this  part.”  The  committee  intends  by  this  phrase 
that  cooperatives  or  federations  may  transport  agricultural  and  other 
commodities  exempt  under  section  203(b)(6)  of  part  II  of  the  Inter- 
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state  Commerce  Act,  in  accordance  with  existing  law,  except  insofar 
as  the  third  proviso  of  the  first  section  may  be  applicable  with  respect 
to  the  limitation  on  member/nonmember  transportation. 

The  third  proviso  of  the  first  section  states: 

Since  the  exemption  in  section  203(b)(6)  applies  to  all 
motor  vehicles  transporting  the  defined  agricultural  com¬ 
modities  regardless  of  ownership,  so  long  as  such  vehicles 
are  not  used  in  carrying  any  other  property,  or  passengers,  for 
compensation,  the  committee  considered  that  this  phrase 
should  be  included  to  make  clear  that  cooperatives  would 
not  be  precluded  from  transporting  such  commodities. 

Section  1  of  the  committee  amendment  next  sets  forth  two  maximum 
limitations  on  the  interstate  (motor)  transportation  which  may 
lawfully  be  performed  by  cooperatives  or  federations  for  nonmembers 
who  are  neither  farmers,  cooperative  associations  nor  federations 
thereof  for  compensation,  and  excepting  transportation  otherwise 
exempt  under  part  II  of  the  Interstate  Commerce  Act.  These  maximum 
limitations  on  “other”  nonmember  for-hire  transportation  are: 
(1)  such  transportation  shall  be  limited  to  that  which  is  incidental  to 
its  (the  cooperative  or  federation)  primary  transportation  operation 
and  necessary  for  its  effective  performance;  and  (2)  shall  in  no  event 
exceed  15-percent  of  its  total  interstate  transportation  services  in  any 
fiscal  year,  measured  in  terms  of  tonnage.  The  committee  intends,  as 
indicated  by  the  language,  that  such  “other”  transportation  must 
meet  both  tests  to  be  lawful,  that  is,  be  both  incidental  and  necessary 
and  within  the  15  percent  limitation.  In  other  words,  even  if  a  coopera¬ 
tive  were,  for  example,  to  haul  only  1  percent  “of  other”  transporta¬ 
tion,  and  thus  be  within  the  15-percent  limitation,  such  transportation 
must  also  be  shown  to  be  incidental  and  necessary  for  the  exemption 
to  apply. 

The  subcommittee  print  No.  1  contained  slightly  different  language 
in  describing  the  “incidental  and  necessary”  limitation.  The  De¬ 
partment  of  Agriculture  suggested  that  the  subcommittee  print 
language  was  not  clear,  and  recommended  the  language  which  was 
incorporated  in  the  committee  amendment. 

The  Department  noted  that  the  language  it  suggested — “incidental 
to  its  primary  transportation  operation  and  necessary  for  its  effective 
performance” — is  in  line  with  the  decision  of  the  Ninth  Circuit  Court 
of  Appeals  in  the  Northwest  decision. 

As  indicated  previously,  the  Court  in  that  Northwest  decision 
defined  “incidental  and  necessary”  as  follows: 

*  *  *  On  the  uncontradicted  facts,  Northwest’s  transpor¬ 
tation  of  nonfarm  products  and  supplies  was  incidental  and 
necessary  to  its  farm-related  transportation  both  in  character 
and  in  amount — incidental  because  limited  to  otherwise 
empty  trucks  returning  from  hauling  member  farm  products 
to  market,  and  producing  a  small  return  in  proportion  to 
Northwest’s  income  from  trucking  farm  products  and  farm 
supplies;  necessary  because  it  is  not  economically  feasible 
to  operate  the  trucks  empty  on  return  trips  and  because  the 
additional  income  obtained  is  no  more  than  that  required 
to  render  performance  of  the  cooperative’s  primary  farm 
transportation  service  financially  practicable. 
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The  committee  intends  by  the  phrase  “incidental  to  its  primary 
transportation  operation  and  necessary  for  its  effective  performance” 
that  a  cooperative’s  for-hire  transportation  for  nonmembers  must 
have  the  direct  relationship  above  described  to  the  cooperative  farm- 
related  transportation. 

The  second  maximum  limitation  is  that  such  “other”  for-hire 
nonmember  transportation  shall  in  no  event  exceed  15  percent  of  the 
cooperative  or  federation’s  total  interstate  transportation  services  in 
any  fiscal  year,  measured  in  terms  of  tonnage.  The  subcommittee 
print  contained  language  placing  a  maximum  limitation  of  10  percent, 
measured  in  terms  of  revenue  or  the  equivalent.  The  Department  of 
Agriculture  recommended  that  the  maximum  limitation  on  “other” 
nonmember  interstate  transportation  be  raised  to  15  percent.  This 
same  percentage  is  used  in  section  521(b)(4)  of  the  Internal  Revenue 
Code  of  1954  as  a  limitation  on  nonmember,  nonproducer  purchases. 
The  Department  further  recommended  that  the  15  percent  be 
measured  in  terms  of  interstate  tonnage  transported,  rather  than  in 
terms  of  revenue,  inasmuch  as  the  cooperatives  do  not  generally 
collect  revenues  in  the  transportation  of  their  own  goods. 

The  committee  concurs  in  the  recommendations  of  the  Department 
of  Agriculture,  and  the  committee  amendment  provides  for  a  15 
percent  maximum  interstate  (motor)  transportation  tonnage  lim¬ 
itation  on  “other”  nonmember  property  transported.  The  committee 
intends  that  the  phrase  “in  any  fiscal  year”  means  in  any  fiscal  year 
of  the  cooperative  or  federation  involved. 

The  15  percent  maximum  limitation  on  tonnage  is  of  the  total 
interstate  transportation  services  of  a  cooperative  or  federation  in  any 
fiscal  year  of  such  cooperative  or  federation.  In  other  words,  the  base 
to  which  the  15  percent  is  applicable  is  all  of  the  interstate  (motor) 
tonnage  transported  by  a  cooperative  in  any  fiscal  year.  Included  in 
the  base  would  be  any  interstate  (motor)  tonnage  transported  by  a 
cooperative  of  its  own  property,  its  members,  of  nonmember  farmers, 
of  other  cooperatives  or  federations,  exempt  commodities,  and  “other” 
nonmember  for-hire  transportation.  The  “other”  nonmember  for-hire 
transportation  which  may  not  lawfully  exceed  15  percent  of  the  ton¬ 
nage  would  include  any  transportation  for  the  U.S.  Government,  and 
any  for-hire  transportation  of  “other”  freight.  The  committee  intends 
that  transportation  would  be  considered  “other”  for-hire  transpor¬ 
tation  if  it  were  for  the  nonfarm  business  of  a  cooperative  member 
farmer  or  nonmember  farmer.  In  the  example  earlier  cited  on  nonfarm 
business,  gasoline  transported  for  a  cooperative  member  would  be 
included  within  the  15  percent  maximum  limitation  if  it  were  for  use 
in  his  “construction  business.” 

The  first  proviso  of  section  1  of  the  committee  amendment  makes 
clear  that  (interstate  motor)  transportation  performed  by  a  coopera¬ 
tive  on  behalf  of  the  United  States  or  any  agency  or  instrumentality 
thereof  shall  be  deemed  to  be  transportation  performed  for  a  non¬ 
member.  As  heretofore  indicated,  such  transportation  for  the  Govern¬ 
ment  is  subject  to  both  the  “incidental  and  necessary”  and  15  percent 
maximum  tonnage  limitation.  However,  if  the  traffic  transported  for 
the  Government  is  of  agricultural  commodities  exempted  under  sec¬ 
tion  203(b)(6),  such  tonnage  would  fall  within  the  total,  but  not  be 
subject  to  the  15  percent  maximum  limitation. 
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The  second  proviso  requires  a  cooperative  or  federation  which 
performs  interstate  (motor)  transportation  for  nonmembers  who  are 
neither  farmers,  cooperative  associations,  nor  federations  theieof, 
except  transportation  otherwise  exempt  under  this  part,  to  notify 
tiie  Commission  of  the  cooperative’s  or  federation’s  intent  to  perform 
such  transportation  prior  to  the  commencement  thereof.  In  other 
words,  a  cooperative  would  be  operating  unlawfully  if  it  failed  to  file 
notice  with  the  ICC  before  transporting  nonexempt  property  for  the 
U.S.  Government  for  nonfarm  shippers;  or  in  connection  with  the 
nonfarm  business  of  member  farmers  or  nonmember  farmers. 

The  third  proviso  clarifies  that  in  no  event  shall  any  such  coopera¬ 
tive  association  or  federation,  required  to  give  notice  to  the  Com¬ 
mission,  transport  interstate  for  compensation  in  any  fiscal  year  of 
such  association  or  federation  a  quantity  of  property  for  nonmembers 
which,  measured  in  terms  of  tonnage,  exceeds  the  total  quantity  of 
property  transported  interstate  for  itself  and  its  members  in  any  fiscal 

year  of  the  cooperative.  . 

The  Department  of  Agriculture  suggested  at  the  1967  hearings 
that  a  provision  should  be  added  limiting  transportation  operations 
which  a  cooperative  carries  out  for  nonmembers  to  an  amount  not 
exceeding  the  transportation  operations  which  it  carries  out  for 
members.  The  Department  advised  the  committee  that  undei  the 
Agricultural  Marketing  Act  of  1929,  a  cooperative  may  not  deal  in 
“farm  products,  farm  supplies,  and  farm  business  services  with  or  for 
nonmembers  in  an  amount  greater  in  value  than  the  total  amount  of 
such  business  transacted  by  it  with  or  for  members.”  This  provision 
applies  to  the  total  business  activities  of  a  cooperative.  The  Depart¬ 
ment  referred  to  the  concern  expressed  by  the  regulated  motor  carrier 
industry  that  in  a  case  where  the  only  nonmember  business  of  a 
cooperative  is  transportation,  the  cooperative  could  assert  it  would 
be  free  to  engage  in  transportation  for  nonmembers  in  an  amount 
equal  in  value  to  the  total  business  of  all  kinds  conducted  by  the 
cooperative  for  members.  Therefore,  the  Department  suggested  a 
provision  along  the  lines  of  the  third  pro \  iso  to  limit  nonmember 
transportation  business  to  an  amount  not  to  exceed  member  trans¬ 
portation  business.  . 

The  subcommittee  print  did  not  contain  such  a  proviso,  ihe  Inter¬ 
state  Commerce  Commission  advised  the  committee  in  its  comments 
in  the  subcommittee  print  that  it  understood  such  a  limitation  to  be 
intended,  and  suggested  that  it  would  be  desirable  for  the  legislative 
history  to  reflect  "this  interpretation.  The  committee  considers  that 
it  would  be  better  to  add  this  language  to  the  bill  in  order  to  make  it 
perfectly  clear  that  such  a  limitation  on  nonmember  transportation 
was  intended.  The  language  of  the  proviso  provides  that  the  limitation 
will  be  in  terms  of  interstate  (motor)  tonnage  in  any  fiscal  year  of 
such  cooperative  to  conform  with  the  other  limitations  in  the  bill. 

Transportation  for  a  nonmember  under  this  proviso  would  be 
considered  nonmember  transportation  whether  or  not  the  commodity 
transported  would  be  exempt  under  section  203(b)  (6).  As  heretofore 
indicated,  transportation  for  nonfarm  business  of  a  member  of  a 
cooperative  (such  as  for  his  “construction  business”)  would  be  con¬ 
sidered  to  be  nonmember  transportation ;  and,  under  the  first  proviso, 
U.S.  Government  property  transported  would  also  be  considered  to 
be  nonmember. 
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The  subcommittee  print  contained  a  proviso  specifically  authorizing 
the  Commission  to  prescribe  reasonable  rules  and  regulations  for  the 
administration  of  this  exemption.  The  Department  of  Agriculture 
urged  that  this  proviso  be  deleted  as  unnecessary  inasmuch  as  the  ICC 
is  granted  responsibility  for  the  administration  of  the  provisions  of 
the  Interstate  Commerce  Act.  The  Department  noted  that  it  has  not 
been  necessary  to  express  specific  authorization  for  the  Commission 
to  interpret  other  parts  of  section  203(b)  and  they  saw  no  reason  why 
it  should  be  necessary  for  this  part. 

The  Interstate  Commerce  Commission  advised  the  committee  that 
they  had  no  objection  to  deleting  this  specific  provision  inasmuch  as 
the  Commission  had  general  authority  under  section  204(a)(6)  "to 
prescribe  rules,  regulations,  and  procedures”  for  the  administration  of 
part  II  of  the  Interstate  Commerce  Act. 

The  need  for  Commission  rulemaking  power  to  administer  the 
provisions  of  the  committee  amendment  is  obvious.  The  witness  for 
the  National  Council  of  Farmer  Cooperatives,  for  example,  mentioned 
two  areas  where  the  Commission  might  wish  to  establish  rules  and 
regulations  in  administering  the  statute.  In  connection  with  the  notice 
requirements,  he  indicated  that  whether  or  not  a  copy  of  the  notice 
must  be  carried  on  the  cooperatives’  motor  vehicles  is  a  matter  for 
Commission  rulemaking.  He  further  indicated  that  the  definition  of 
the  terms  “necessary  for”  and  “incidental  to”  could  be  subject  to 
Commission  guidelines  in  accordance  with  the  intent  of  this  legislation. 
The  application  of  the  15  per  centum  maximum  limitation,  and  the 
limitation  on  nonmember  transportation  are  other  areas  in  which 
the  exercise  of  the  Commission  rulemaking  power  could  be  necessary. 

The  committee  amendment  does  not  contain  specific  authority  to 
the  Commission  to  prescribe  rules,  regulations,  and  procedures  because 
the  committee  considers  that  such  power  is  already  available  to  the 
Commission  in  the  Interstate  Commerce  Act. 

Section  2  of  the  committee  amendment  specifically  authorizes  the 
Commission  to  have  access  to  and  authority  to  inspect,  examine,  and 
copy  any  and  all  accounts,  books,  records,  memorandums,  corre¬ 
spondence,  and  other  documents  pertaining  to  motor  vehicle  transpor¬ 
tation  of  a  cooperative  or  federation  which  is  required  to  give  notice 
under  section  1  of  this  bill.  A  proviso  to  section  2  provides  that  the 
Commission  shall  not  have  authority  to  prescribe  the  form  of  any 
accounts,  records,  or  memorandums  to  be  maintained  by  a  cooperative 
or  federation. 

Specific  authority  to  examine  the  books  and  records  of  cooperatives 
was  sought  by  the  Commission  in  S.  1729,  89th  Congress.  As  previously 
indicated,  the  Commission  advised  the  committee  at  the  1966  hearings 
that  such  authority  was  necessary  to  enable  the  Commission  to  obtain 
information  to  adequately  police  operations  under  this  exemption. 

The  language  of  section  2,  which  does  not  differ  from  that  contained 
in  the  subcommittee  print,  grants  the  Commission  specific  authority 
to  examine  the  books  of  only  those  cooperatives  “required  to  give 
notice.”  The  witness  for  the  National  Council  of  Farmer  Cooperatives 
explained  this  phrase  at  the  1967  hearings  as  follows: 

*  *  *  the  council’s  proposal  covers  any  cooperatives  that 
intend  to  transport  other  property  whether  they  give  the 
notice  to  the  Commission  or  not — only  if  they  are  required  to 
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do  so.  If  a  vehicle  is  stopped  on  the  highways  by  a  repre¬ 
sentative  of  a  State  commission  and  the  driver  says  he  is 
hauling  the  non-farm-related  products,  under  the  “coopera¬ 
tive  association  exemption,”  the  Commission  promptly 
could  have  access  under  this  provision  to  the  books  and 
records  of  such  cooperative  whether  or  not  the  required 
notice  had  been  given. 

In  commenting  on  this  phrase,  the  Commission  advised  the  com¬ 
mittee  that  it  understood  the  purpose  of  this  provision  was  to  clarify 
the  right  of  the  Commission  to  exercise  visitorial  powers  over  the 
records  and  books  of  the  associations  required  to  give  notice;  and,  there¬ 
fore,  nothing  in  this  provision  would  be  considered  to  derogate  or 
otherwise  affect  the  Commission’s  present  powers  to  investigate  the 
activities  of  such  associations  under  section  204(c)  or  to  obtain  access 
to  their  books  and  records  under  section  205(d),  whether  or  not  the 
required  notice  had  been  given,  where  it  appeared  that  the  activities 
of  a  cooperative  were  not  within  the  scope  of  the  exemption. 

The  committee  agrees  with  the  statement  of  the  council  witness  on 
the  meaning  of  this  phrase,  and  with  the  understanding  of  the  Com¬ 
mission  that  this  clarifies  the  Commission’s  visitorial  powers,  and 
does  not  derogate  from  or  affect  the  Commission’s  other  present 
powers  as  above  stated. 

Further,  as  earlier  indicated,  the  committee  agrees  with  the  state¬ 
ment  of  the  witness  for  the  Department  of  Agriculture  that  this 
authority  will  enable  the  Commission  to  obtain  better  information  on 
the  extent  of  transportation  performed  by  agricultural  cooperatives. 

The  committee  amendment  also  proposes  to  change  the  title  of 
S.  752  to  reflect  the  incorporation  of  this  amendment  to  section  220 
of  the  Interstate  Commerce  Act  in  the  bill  as  reported. 

Under  the  terms  of  the  committee  amendment,  the  provisions 
would  become  immediately  effective.  The  proposal  of  the  National 
Council  of  Farmer  Cooperatives  offered  at  the  1967  hearings  would 
have  postponed  the  effective  date  for  ISO  days.  While  the  committee 
recognizes  that  a  reasonable  time  should  be  granted  cooperatives 
presently  engaged  in  for-hire  transportation  for  nonmembers  to  become 
familiar  with  these  new  provisions,  and  to  file  notice  with  the  Com¬ 
mission,  the  committee  prefers  to  leave  the  fixing  of  this  period  to  the 
administrative  discretion  of  the  Commission. 

The  committee  urges  the  Commission  to  fix  a  reasonable  time,  not 
less  than  60  days  after  enactment,  for  cooperatives  presently  engaged 
in  transporting  to  familiarize  themselves  with  the  new  requirements 
and  to  file  the  required  notice.  After  the  effective  date  set  by  the 
Commission,  any  cooperative  initiating  such  transportation  or  con¬ 
ducting  such  transporting  would  be  in  violation  if  the  required  notice 
were  not  filed.  The  committee  intends  that  existing  law  with  respect 
to  the  agricultural  cooperative  transportation  exemption  would 
continue  to  apply  until  the  effective  date  fixed  by  the  Commission. 
Thereafter,  the  limitations  in  this  bill  would  apply  to  a  cooperative 
during  the  remainder  of  the  fiscal  year  of  any  such  cooperative, 
whether  the  remaining  period  of  such  fiscal  year  be  1  month  or  11 
months.  The  committee  assumes  that  the  Commission  will  expedi¬ 
tiously  adopt  interim  rules  and  regualtions  covering  the  filing  of  notice, 
and  other  necessary  matters. 
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Enforcement 

Under  the  provisions  of  the  Interstate  Commerce  Act,  as  amended 
in  the  last  Congress  by  Public  Law  89-170  to  bolster  enforcement 
against  illegal  operators,  the  Commission  could  invoke  the  following 
penalties  and  remedies  against  those  who  unlawfully  masquerade  as 
bona  fide  farm  cooperatives,  or  cooperatives  who  exceed  the  limita¬ 
tions  of  the  law.  Monetary  penalties  could  be  invoked  through  the 
institution  of  criminal  proceedings  under  section  222(a)  of  the  Inter¬ 
state  Commerce  Act,  which  authorizes  fines  of  not  less  than  $100 
nor  more  than  $500  for  the  first  offense  and  not  less  than  $200  nor 
more  than  $500  for  subsequent  offenses.  Monetary  forfeitures  could 
be  invoked  under  section  222(h)  for  violations  of  the  operating 
authority  sections  in  an  amount  not  to  exceed  $500  for  each  such 
offense  and  in  the  case  of  a  continuing  violation  not  to  exceed  $250 
for  each  additional  day  of  a  violation.  Civil  injunctive  actions  are 
also  authorized  to  be  brought  by  the  Commission  or  by  any  person 
injured  by  the  performance  of  clear  and  patent  violations  under 
section  222(b)  of  the  act. 

The  committee  expects  that  the  cooperative  Federal-State  provi¬ 
sions  to  bolster  enforcement  provided  for  in  Public  Law  89-170  will 
be  fully  utilized  by  the  Commission  in  policing  the  agricultural 
cooperative  transportation  exemption. 

The  committee  believes  that  the  implementation  of  this  proposed 
legislation  will  enable  further  progress  to  be  made  in  the  effort  to 
eliminate  unlawful  operations,  and  to  achieve  the  aims  of  the  national 
transportation  policy. 

Support  for  S.  752  as  Reported 

As  indicated  above,  the  legislative  proposals  contained  in  the  bill  as 
reported  were  the  subject  of  extensive  hearings  and  consideration  in 
the  89th  and  the  present  Congress. 

As  introduced,  S.  752  was  supported  by  the  Interstate  Commerce 
Commission  and  the  National  Association  of  Regulatory  and  Utilities 
Commissioners.  The  National  Council  of  Farmer  Cooperatives, 
American  Farm  Bureau  Federation,  National  Grange,  and  other 
farm  groups  opposed  S.  752,  and  supported  an  alternative  proposal. 

The  Department  of  Agriculture  opposed  S.  752  as  introduced,  but 
indicated  their  support  for  legislation  along  the  lines  recommended  by 
the  farm  groups,  including  a  specific  provision  that  transportation  of 
property  for  the  U.S.  Government  or  any  of  its  agencies  shall  be  con¬ 
sidered  as  nonmember  business.  The  Department  of  Transportation 
opposed  S.  752  as  introduced,  but  supported  a  provision  that  trans¬ 
portation  of  property  for  the  U.S.  Government  shall  be  considered|as 
nomnember  business.  The  Department  of  Justice  and  the  Department 
of  Defense  advised  the  committee  of  their  opposition  to  S.  752  as 
introduced. 

The  American  Trucking  Associations  and  Association  of  American 
Railroads  suggested  that  S.  752  be  strengthened,  and  submitted  a 
revised  version  of  S.  752  for  that  purpose. 

As  mentioned  previously,  the  Surface  Transportation  Subcommittee 
of  the  Committee  on  Commerce  ordered  favorably  reported  on  March 
7,  1968,  a  revised  version  of  S.  752.  A  copy  of  the  subcommittee  print  is 
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attached  to  this  report  as  exhibit  A.  Comments  on  the  subcommittee 
print  were  invited  from  the  departments  and  agencies,  and  from 
interested  groups. 

The  Department  of  Agriculture  in  its  comments  on  the  subcom¬ 
mittee  print  suggested  a  number  of  revisions.  The  Department  of 
Agriculture’s  comments  indicated  that  the  Bureau  of  the  Budget 
advised  that  there  is  no  objection  to  the  presentation  of  their  report 
from  the  standpoint  of  the  administration’s  program.  The  other  depart¬ 
ments  which  had  advised  the  committee  of  their  opposition  to  the  bill 
as  introduced  did  not  comment  on  the  revised  version.  All  of  the 
Department  of  Agriculture’s  suggested  revisions  were  adopted  in  S.  752 
as  reported  by  the  committee. 

The  committee  was  advised  that  the  version  of  S.  752  as  reported 
by  the  committee  would  be  acceptable  to  the  Interstate  Commerce 
Commission,  three  major  farm  groups  which  presented  testimony  or 
statements  at  the  hearings — -the  Council  of  Farmer  Cooperatives, 
American  Farm  Bureau  Federation,  National  Grange — -as  well  as 
by  the  carriers — the  American  Trucking  Associations  and  Association 
of  American  Railroads. 

Costs 

The  committee  does  not  believe  that  the  enactment  of  this  proposed 
legislation  will  result  in  any  significant  increased  cost  to  the  Govern¬ 
ment.  The  provisions  of  this  bill  will  enable  the  Commission  to  more 
effectively  carry  out  its  present  enforcement  efforts  in  this  area.  The 
committee  recognizes,  however,  that  the  Commission  initially  will 
have  to  devote  resources  to  develop  rides  and  regulations  for  the  ad¬ 
ministration  of  the  clarifying  and  restricting  provisions  of  this  proposed 
legislation,  and  to  the  enforcement  thereof.  The  committee  expects  the 
Commission  to  fully  utilize  the  State-Federal  cooperative  enforce¬ 
ment  agreement  provisions  of  Public  Law  89-170  to  lessen  any  budget¬ 
ary  impact  in  the  enforcement  of  this  proposed  legislation. 

Agency  Comments 

The  comments  of  the  agencies  and  departments  follow: 

JUSTIFICATION  FOR  S.  752 — CLARIFICATION  OF  AGRICULTURAL 
COOPERATIVE  EXEMPTION 

The  Interstate  Commerce  Commission  recommends  that  section 
203(b)(5)  of  the  Interstate  Commerce  Act  be  amended  to  clarify  this 
exemption  with  respect  to  transportation  performed  by  agricultural 
cooperative  associations  for  nonmembers. 

Under  section  203(b)(5)  of  the  Interstate  Commerce  Act,  motor 
vehicles  controlled  and  operated  by  agricultural  cooperatives,  or  by 
a  federation  of  such  cooperatives  are  exempt  from  the  Commission’s 
economic  regulation  provided  the  cooperatives  meet  certain  qualifying 
criteria  as  defined  in  the  Agricultural  Marketing  Act  of  1929  (12 
U.S.C.  1141).  The  original  exemption  for  agricultural  cooperatives 
was  included  in  the  Motor  Carrier  Act  of  1935.  In  1940  this  exemption 
was  expanded  to  include  a  federation  of  such  cooperative  associa¬ 
tions,  if  such  federation  possesses  no  greater  powers  or  purposes  than 
cooperative  associations  so  defined. 
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The  number  of  groups  and  organizations  claiming  exemptions  as 
agricultural  cooperatives  has  grown  considerably  in  the  last  10  to  15 
years.  Also  the  transportation  activities  of  agricultural  cooperatives 
have  changed  greatly  since  the  original  exemption  was  adopted  in 
1935.  As  far  back  as  the  early  1960’s  we  were  receiving  complaints 
from  carriers  and  shippers  from  almost  every  section  of  the  country 
concerning  the  expanding  operations  of  allegedly  bona  fide  agricul¬ 
tural  co-ops.  It  was  a  very  tedious  process  to  investigate  and  bring 
to  a  conclusion  all  of  these  complaints.  Necessarily  we  attempted  to 
deal  with  the  problem  by  laying  down  broad  guidelines.  In  a  lead 
case  in  1961,  the  Commission  held  in  the  Machinery  Haulers  Assn. 
v.  Agricultural  Commodity  Serv.,  86  M.C.C.  5,  that  a  co-op  to  enjoy 
the  benefits  of  section  203(b)(5)  of  the  Interstate  Commerce  Act 
must  meet  the  following  tests : 

(1)  It  must  be  operated  and  controlled  by  and  for  the  benefit 
of  its  farmer  members  through  its  duly  elected  officers  and 
directors. 

(2)  It  must  either  own  or  control,  under  long-term  lease,  the 
vehicles  which  it  uses  to  perform  transportation. 

(3)  Its  membership  must  be  limited  to  those  who  were  in  fact 
producers  of  agricultural  commodities. 

(4)  It  may  not  perform  transportation  services  functionally 
unrelated  to  its  members’  farming  activities. 

The  guidelines  established  in  this  case  were  left  undisturbed  by  the 
courts  until  a  decision  was  handed  down  by  the  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit,  in  the  Northwest  Agricultural  Cooperative 
Association  v.  Interstate  Commerce  Commission,  350  F.  2d  252  (1965), 
certiorari  denied,  382  U.S.  1011  (1966).  In  the  Northwest  case  the 
circuit  court  reversed  the  lower  court  and  held: 

“*  *  *  On  the  uncontradicted  facts  Northwest’s  transportation  of 
nonfarm  products  and  supplies  was  incidental  and  necessary  to  its 
farm-related  transportation  both  in  character  and  in  amount — inci¬ 
dental  because  limited  to  otherwise  empty  trucks  returning  from 
hauling  member  farm  products  to  market,  and  producing  a  small 
return  in  proportion  to  Northwest’s  income  from  trucking  farm  prod¬ 
ucts  and  farm  supplies;  necessary  because  it  is  not  economically 
feasible  to  operate  the  trucks  empty  on  return  trips  and  because  the 
additional  income  obtained  is  no  more  than  that  required  to  render 
performance  of  the  cooperative’s  primary  farm  transportation  service 
financially  practicable.” 

As  a  result  of  this  apparently  established  law,  it  is  expected  that  the 
transportation  activities  of  agricultural  cooperatives  will  include  an 
increasing  amount  of  nonfarm  traffic  for  nonmembers.  A  clear  indi¬ 
cation  that  this  will  occur  is  evidenced  by  the  recent  policy  of  the 
Department  of  Defense  whereby  they  have  solicited  the  transportation 
services  of  agricultural  cooperatives. 

We  feel  that  the  exemption  in  section  203(b)(5)  has  been  extended 
far  beyond  the  intent  of  Congress.  A  review  of  the  legislative  history 
reveals  that  Congress  did  not  intend  for  agricultural  co-ops  to  compete 
with  common  carriers  for  commercial  traffic. 

When  Congressman  Jones  offered  the  amendment  to  exempt  agri¬ 
cultural  co-ops  from  economic  regulation  he  stated: 

“I  want  to  assure  the  members  of  the  committee  as  well  as  the 
Members  of  the  House  that  there  is  no  desire  on  the  part  of  those  who 
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are  interested  in  this  amendment  to  open  the  floodgates  • 

(79  Congressional  Record  12220  (1935).) 

Congressman  Terry,  a  member  of  the  House  Interstate  and  Foreign 
Commerce  Committee,  made  these  statements  during  the  consid¬ 
eration  of  the  amendment: 

“The  committee  feels  that  to  the  extent  the  cooperatives  are 
carrying  and  trucking  their  own  property  that  they  should  be  exempt, 
and  they  are  exempt  under  the  terms  of  the  exception  on  page  9; 
that  is,  the  casual,  occasional,  or  reciprocal  transportation  of  property 
in  interstate  commerce  by  any  person  not  engaged  in  transportation 
by  motor  vehicle  as  a  regular  occupation  or  business.  All  farmers  are 
exempt  under  this  provision,  and  also  under  subsection  8.” 

******* 

“The  farmer’s  operations  are  included  in  the  exemptions  that  are 
in  the  bill.  Every  bit  of  trucking  they  do  in  transporting  their  own 
property  is  exempt;  and  the  committee,  after  full  consideration,  felt 
that  where  the  cooperatives  go  into  the  regular  trucking  business  as 
such,  that  they  should  come  within  the  provisions  of  the  bill  as  to 
reasonable  regulation”  (79  Congressional  Record  12221). 

Congressman  Whittington  then  stated : 

“If  the  bill  covers  the  matters  that  are  intended  to  be  covered  by 
the  proposed  amendment,  then  the  acceptance  of  the  amendment 
would  be  merely  a  clarification  of  the  bill,  because  many  commissions 
are  rather  hesitant  as  to  the  meaning  of  the  word  ‘casual’  ”  (79 
Congressional  Record  12221). 

After  this  debate  the  Jones  amendment  was  adopted  by  the  House, 
and  subsequently  adopted  by  the  Senate  without  further  debate. 

In  view  of  the  debate  on  the  agricultural  co-op  exemption  at  the 
time  it  was  adopted,  and  in  view  of  no  subsequent  action  by  Con¬ 
gress  expressing  a  different  intent,  vre  believe  “that  Congress  should 
reexamine  section  203(b)(5)  in  light  of  the  Court  decision  in  the 
Northwest  case,  supra.”  _ 

For  some  time  the  Commission  has  been  concerned  with  the  rela¬ 
tive  decline  of  the  Nation’s  common  carrier  industry.  Several  traffic 
studies  clearly  reveal  that  common  carriers  have  lost  considerable 
traffic  which  they  formerly  handled  and,  at  the  same  time,  have  been 
unable  to  share  proportionately  in  the  additional  traffic  generated  by 
the  Nation’s  expanding  economy.  This  decline  can  be  attributed  in 
part  to  the  growth  of  exempt  carriage,  including  the  rapidly  increas¬ 
ing  transportation  activities  of  agricultural  cooperatives.  As  a  signifi¬ 
cant  and  necessary  step  towrard  arresting  this  decline,  we  believe  that 
agricultural  cooperatives  should  not  be  allowed  to  compete  with  com¬ 
mon  carriers  for  commercial  traffic.  Accordingly,  we  here  urge  a  lim¬ 
ited  amendment  to  section  203(b)(5)  which  would  expressly  state 
that  in  providing  for-hire  transportation  to  nonmembers  the  exemp¬ 
tion  applies  only  when  the  commodities  transported  consist  of  farm 
products,  farm  supplies,  or  other  farm-related  traffic. 
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Comptroller  General  of  the  United  States, 

Washington,  D.C.,  March  21,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate. 


Dear  Mr.  Chairman:  Reference  is  made  to  your  letter  of  February 
3,  1967,  requesting  our  comments  on  S.  752  to  amend  section  203(b)(5) 
of  the  Interstate  Commerce  Act  with  respect  to  transportation  per¬ 
formed  by  agricultural  cooperatives  for  nonmembers. 

Section  203(b)(5)  of  the  Interstate  Commerce  Act,  49  U.S.C. 
303(b)(5),  exempts  from  part  II  of  the  act  (except  from  regulations 
concerning  qualifications  and  maximum  hours  of  service  of  employees 
and  safety  requirements)  vehicles  controlled  and  operated  by  a  co¬ 
operative  association  as  defined  in  the  Agricultural  Marketing  Act 
approved  June  15,  1929,  as  amended,  or  by  a  federation  of  such 
cooperatives  possessing  no  greater  powers  or  purposes. 

The  Agricultural  Marketing  Act,  as  amended,  12  U.S.C.  1 141j  (a) , 
defines  a  cooperative  association  as  one  in  which  farmers  act  together 
in  processing,  preparing  for  market,  handling,  and/or  marketing  the 
farm  products  of  persons  so  engaged;  and  also  one  in  which  the 
farmers  act  together  in  purchasing,  testing,  grading,  processing,  dis¬ 
tributing  and/or  furnishing  farm  supplies  and/or  farm  business  services 
for  their  mutual  benefit.  The  section  provides  among  other  things 
“That  the  association  shall  not  deal  in  farm  products,  farm  supplies 
and  farm  business  services  with  or  for  nonmembers  in  an  amount 
greater  in  value  than  the  total  amount  of  such  business  transacted  by 
it  with  or  for  members.” 

However,  it  is  further  provided  that  all  business  transacted  by  any 
cooperative  association  for  or  on  behalf  of  the  United  States  or  any 
instrumentality  thereof  shall  be  disregarded  in  determining  the  volume 
of  member  or  nonmember  transactions  by  such  associations. 

The  scope  to  be  given  the  partial  exemption  from  part  II  of  the 
Interstate  Commerce  Act  of  vehicles  controlled  or  operated  by  such 
associations  and  the  legislative  history  surrounding  its  enactment 
were  considered  on  several  occasions  by  the  Interstate  Commerce 
Commission  and  the  courts.  Generally  the  problem  area  is  reconciling 
the  exemption  given  such  cooperatives  with  maintenance  of  a  system  of 
common  and  contract  motor  carriers  and  other  regulated  carriers  in 
interstate  commerce.  The  decisions  of  the  Commission  and  the  courts 
as  to  the  scope  to  be  given  the  exemption  have  not  been  uniform,  some 
tending  to  restrict  the  cooperative  associations  to  transportation  of 
farm  products  to  markets  and  on  return  to  farm  supplies  for  delivery 
to  farmers  and  farm  cooperatives  for  sale.  In  Northwest  Agricultural 
Cooperative  Association  v.  Interstate  Commerce  Commission,  350  F.  2d 
252  (1965),  certiorari  denied  382  U.S.  1011  (1966),  the  U.S.  Court  of 
Appeals,  Ninth  Circuit,  reversed  a  district  court  decision  which 
sustained  a  decision  of  the  Interstate  Commerce  Commission.  The 
appellate  court’s  decision,  in  effect,  held  that  an  agricultural  coopera¬ 
tive  may  carry  non-farm-related  products  for  members  and  non¬ 
members  so  long  as  such  activity  is  incidental  to  the  cooperative’s 
primary  statutory  authority  in  that  it  provided  a  smaller  return  than 
from  trucking  farm  products  and  supplies  and  was  necessary  to  such 
primary  function  in  that  the  additional  income  obtained  therefrom  is 
no  more  than  that  required  to  render  performance  of  the  cooperative’s 
primary  farm  transportation  service  financially  practicable. 
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The  result  of  such  decision  has  been  to  permit  the  farm  cooperatives 
to  participate  in  carriage  of  non-farm-related  products,  particularly 
in  carrying  return  loads,  at  charges  which,  while  yielding  them  some 
revenue  more  than  would  be  obtained  by  returning  with  an  empty 
vehicle,  undercut  the  charges  of  regulated  interstate  motor  and  other 
carriers. 

It  seems  clear  that  shippers  and  the  agricultural  cooperatives, 
under  the  present  state  of  the  law,  may  ship  and  carry  non-farm- 
related  commodities  on  return  or  other  loads  and  that  this  may  be 
done  at  agreed  rates  likely  to  be  less  than  those  in  tariffs  or  schedules 
of  regulated  motor  carriers  or  other  regulated  carriers  on  file  with 
the  Interstate  Commerce  Commission. 

We  understand,  in  fact,  that  certain  agencies  of  the  United  States — 
acting  under  statutory  directions  that  services  be  procured  by  adver¬ 
tising,  if  feasible  and  practicable,  under  existing  circumstances,  or 
at  the  most  economical  rates — have  already  solicited  bids  from 
agricultural  cooperatives. 

The  language  of  the  bill  proposing  clarification  of  section  203(b)(5) 
seems  ambiguous.  In  one  view,  it  would  permit  agricultural  coopera¬ 
tives  to  carry  for  nonmembers  only  where  the  commodity  consists  of 
farm  products,  farm  supplies,  or  other  farm-related  traffic.  Under 
another  construction,  it  would  permit  carriage  for  nonmembers  of 
any  type  of  product  such  as  iron,  steel,  or  motor  vehicles,  provided 
that  the  vehicle  can  be  said  to  be  in  use  for  transportation  of  farm 
products,  farm  supplies,  or  .other  farm-related  traffic.  Ihus,  for 
example,  if  a  crate  of  lettuce  were  loaded  into  the  vehicle,  the  agri¬ 
cultural  cooperative  could  carry  for  nonmembers,  under  its  exemption, 
the  balance  of  the  vehicle  loaded  with  industrial  products.  Also, 
where  a  vehicle  carried  agricultural  material  to  market  and  hence  it 
could  be  said  that  it  was  being  used  for  transportation  of  farm  products, 
the  language  used  might  permit  the  carriage  for  nonmembers  on 
return  of  a  load  of  steel. 

Thus,  while  the  matter  appears  to  be  one  of  policy  for  considera¬ 
tion  of  the  Congress,  we  do  not,  for  the  reasons  outlined,  feel  that  we 
would  be  warranted  in  recommending  enactment  of  S.  752  in  its 
present  form.  If  we  understand  correctly  that  the  purpose  and  intent 
of  S.  752  is  to  prevent  agricultural  cooperatives  from  competing  with 
regulated  carriers  for  traffic  of  nonmembers  in  the  carriage  of  com¬ 
modities  other  than  farm  products,  farm  supplies,  or  other  farm- 
related  traffic,  we  suggest  that  this  could  be  accomplished  by  deleting 
from  lines  7  and  8  of  the  bill  the  words  “those  vehicles  are  being  used 
in  the  transportation”  and  substituting  therefor  the  words  the 
commodities  transported  consist.” 

Sincerely  yours, 

Frank  H.  Weitzel, 

Assistant  Comptroller  General  oj  the  United  States. 
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Department  of  Agriculture, 

Washington ,  D.C.  July  24,  1967 . 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate-. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  of  Feb¬ 
ruary  3,  1967,  for  comments  with  respect  to  S.  752,  a  bill  to  amend 
section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify  this 
exemption  with  respect  to  transportation  performed  by  agricultural 
cooperative  associations  for  nonmembers. 

This  proposed  legislation  would,  if  enacted,  limit  the  exemption  of 
motor  vehicles  controlled  and  operated  by  a  cooperative  association  as 
defined  in  the  Agricultural  Marketing  Act,  approved  June  15,  1929,  as 
amended,  or  by  a  federation  of  such  cooperatives.  The  exemption  from 
economic  regulation  would  no  longer  apply  to  such  motor  vehicles 
when  used  in  the  transportation,  for  nonmembers  for  compensation,  of 
property  of  any  kind  except  farm  products,  farm  supplies,  or  other  farm 
related  traffic.  This  provision  for  total  elimination  of  certain  kinds  of 
cargo  from  the  benefits  of  exemption  would  impair  the  efficiency  and 
economy  under  which  transportation  is  conducted  by  cooperatives  in 
accordance  with  the  existing  provisions  of  law. 

The  Department  does  not  favor  enactment  of  this  legislation. 

The  interpretation  of  the  cooperative  exemption  in  section  203(b)  (5) 
of  the  Interstate  Commerce  Act  has  been  the  subject  of  much  litiga¬ 
tion.  In  a  number  of  cases  before  the  Interstate  Commerce  Commission 
and  the  courts,  the  Department  of  Agriculture  has  consistently  taken 
the  position  that  the  language  of  the  Interstate  Commerce  Act,  when 
read  in  conjunction  with  the  language  of  the  Agricultural  Marketing 
Act  of  1929,  should  be  given  a  liberal  construction;  that  cooperatives 
should  not  be  so  limited  in  their  motor  carrier  operations  that  efficient 
operation  on  behalf  of  farmer  members  would  be  stifled;  that  it  was 
clearly  the  intent  of  the  statute  that  a  cooperative,  in  the  conduct  of 
its  motor  carrier  operations,  be  permitted  to  transport,  in  addition  to 
its  own  and  its  members’  property,  incidental  quantities  of  property 
belonging  to  others;  and  that  backhauls  of  nonmember  property  of  a 
character  which  would  otherwise  be  subject  to  regulation  should  be 
permitted,  provided  the  transportation  of  such  property  remained 
incidental  to  the  transportation  of  property  of  the  cooperative  and 
its  members. 

Generally,  the  courts  have  ruled  in  favor  of  the  Department’s 
interpretation  of  the  statutes  and  against  the  more  restrictive  interpre¬ 
tations  which  others  have  advocated.  The  decision  of  the  Ninth 
Circuit  Court  of  Appeals  (350  Fed.  252  (1965),  certiorari  denied,  382 
U.S.  1011  (1966)),  involving  the  Northwest  Agricultural  Cooperative 
Association,  supports  the  Department’s  view.  In  this  case  the  court 
held  that  a  cooperative  “does  not  lose  its  status  by  engaging  in  activity 
other  than  its  primary  statutory  activity,  so  long  as  the  other  activity 
is  incidental  to  the  primary  one  and  necessary  to  its  effective  per¬ 
formance.”  Pursuant  to  the  court’s  decision  a  cooperative  would  be 
permitted  to  engage  in  the  transportation  of  so-called  nonfarm  re¬ 
lated  property  to  the  extent  that  such  transportation  activity  is  inci¬ 
dental  to  its  primary  activity  of  transporting  its  own  or  member 
property  and  necessary  to  the  effective  performance  of  that  activity. 
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We  should  like  to  emphasize  that  our  position  in  cases  involving  the 
cooperative  exemption  has  not  been  dictated  solely  by  the  belief  that 
this  is  the  proper  legal  interpretation  of  the  statutes,  but  also  by  the 
conviction  that  the  public  interest  would  be  appropriately  served. 
Clearly,  the  interests  of  the  cooperatives  and  their  farmer  members 
are  served  through  the  greater  operating  efficiencies  made  possible 
under  the  “incidental  and  necessary”  test  of  the  Northwest  decision. 
Further,  to  the  extent  that  the  motor  carrier  operations  of  the  coopera¬ 
tives  are  efficient,  the  intersts  of  the  marketing  system  and  of  con¬ 
sumers  are  served.  At  the  same  time,  Department  statistics  which 
have  been  made  available  to  the  committee  in  the  past  clearly  indicate 
that  the  impact  upon  the  regulated  common  carrier  industry  of 
transportation  by  the  cooperatives  of  property  which  might  otherwise 
be  transported  by  the  common  carriers  is  quite  negligible.  Accordingly, 
we  believe  it  would  not  be  in  the  public  interest  to  adopt  the  restrictive 
approach  provided  for  in  S.  752. 

Although  the  Department  is  opposed  to  S.  752,  there  would  appear 
to  be  merit  in  legislation  which  would  clarify  the  scope  of  the  exemption 
and  assist  the  ICC  in  its  enforcement  of  the  motor  carrier  provisions 
of  the  act.  Our  views  may  be  summarized  as  follows: 

First,  we  believe  it  would  be  appropriate  for  a  cooperative  to  be 
required  to  notify  the  Interstate  Commerce  Commission  if  it  intends 
to  transport  for  hire,  in  motor  vehicles  which  it  controls  or  operates, 
any  property  other  than  its  own  or  that  of  its  members,  farm  products 
and  farm  supplies  for  nonmember  farmers,  and  commodities  exempt 
under  section  203(b)(6)  of  the  Interstate  Commerce  Act.  The  ICC 
would  thus  have  a  record  of  those  cooperatives  which  intend  to 
transport  the  type  of  property  which  has  been  the  subject  of  contro¬ 
versy. 

Second,  to  further  assist  the  ICC  and  to  meet  one  of  the  problems 
with  respect  to  which  Commission  representatives  expressed  concern 
during  hearings  last  year  on  S.  1729,  we  believe  the  Commission  or  its 
agents  should  be  given  express  authority  to  have  access  to  the  books, 
records,  and  accounts  pertaining  to  the  motor  vehicle  transportation 
of  those  cooperatives  which  transport  property  in  accordance  with 
their  notice  to  the  Commission. 

Third,  we  believe  the  quantity  of  this  noncooperative  traffic  de¬ 
scribed  above  which  a  cooperative  could  transport  in  any  year  should 
be  limited  to  a  quantity  which  is  incidental  to  the  primary  transpor¬ 
tation  operation  of  the  cooperative  and  necessary  to  its  effective 
performance.  Such  a  limitation,  we  believe,  flows  from  application 
of  the  decision  in  the  Northwest  case  referred  to  previously.  The  amount 
of  such  property  which  cooperatives  should  be  authorized  to  transport 
in  order  to  achieve  efficiency  of  operation  will  vary  depending  upon  the 
nature  of  the  business  of  the  cooperative,  the  geographic  area  where  it 
operates,  and  the  availability  of  other  backhaul  traffic. 

Fourth,  to  clarify  a  question  which  has  arisen  in  the  past  and  which 
appears  to  be  one  of  concern  to  the  regulated  motor  carrier  industry, 
we  believe  that  transportation  operations  which  a  cooperative  carries 
out  for  nonmembers  should  not  exceed  the  transportation  operations 
which  it  carries  out  for  members.  Under  the  Agricultural  Marketing 
Act  of  1929,  a  cooperative  may  not  deal  in  “farm  products,  farm  sup¬ 
plies,  and  farm  business  services  with  or  for  nonmembers  in  an  amount 
greater  in  value  than  the  total  amount  of  such  business  transacted  by 
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it  with  or  for  members.”  This  provision  applies  to  the  total  business 
activities  of  a  cooperative.  Apparently,  there  is  concern  that  in  a 
case  where  the  only  nonmember  business  of  a  cooperative  is  trans¬ 
portation,  the  cooperative  would  be  free  to  engage  in  transportation 
for  nonmembers  in  an  amount  equal  in  value  to  the  total  business,  of 
all  kinds  conducted  by  the  cooperative  for  members.  A  provision  which 
would  equate  nonmember  transportation  business  with  member 
transportation  business  would  alleviate  this  concern. 

There  has  also  been  concern  expressed  that  under  the  language 
of  the  Agricultural  Marketing  Act  cooperatives  could  transport 
property  for  the  U.S.  Government  or  any  of  its  agencies  without 
limit.  We  question,  however,  whether  any  such  result  was  intended. 
Any  doubt  could  be  removed  by  a  specific  provision  that  transporta¬ 
tion  of  property  for  the  U.S.  Government  or  any  of  its  agencies  is 
to  be  considered  nonmember  business. 

We  believe  that  legislation  which  embodies  the  views  set  out  above 
would  constitute  an  appropriate  prescription  of  the  intended  scope 
of  the  cooperative  exemption,  and  would  provide  a  mechanism  which 
would  materially  assist  ICC  in  its  enforcement  of  motor  carrier 
operations.  It  would  give  appropriate  recognition  to  the  interests  of 
the  agricultural  community,  the  common  carrier  industry,  and  the 
public. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the 
presentation  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

Sincerely  yours, 

Orville  L.  Freeman,  Secretary. 


Office  of  the  Secretary  of  Transportation, 

Washington,  D.C.,  July  21+,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  Your  committee  has  requested  the  views  of 
this  Department  on  S.  752,  a  bill  to  amend  section  203(b)(5)  of  the 
Interstate  Commerce  Act  to  clarify  this  exemption  with  respect  to 
transportation  performed  by  agricultural  cooperative  associations  for 
nonmembers. 

Section  203(b)(5)  of  the  Interstate  Commerce  Act  provides  that, 
except  for  safety  considerations  and  qualifications  and  maximum 
hours  of  service  of  employees,  there  shall  be  no  Interstate  Commerce 
Act  regulation  of  motor  vehicles  controlled  and  operated  by  a  coopera¬ 
tive  association  as  defined  in  the  Agricultural  Marketing  Act  of  1929, 
as  amended,  or  by  a  federation  of  such  cooperative  associations,  if 
such  federation  possesses  no  greater  powers  or  purposes  than  coopera¬ 
tive  associations  so  defined.  “Cooperative  association”  as  defined  in 
the  Marketing  Act  means  any  association  in  which  farmers  act  to¬ 
gether  in  processing,  preparing  for  market,  handling,  and/or  marketing 
the  farm  products  of  persons  so  engaged,  and  also  means  any  associa¬ 
tion  in  which  farmers  act  together  in  purchasing,  testing,  grading, 
processing,  distributing,  and/or  furnishing  farm  supplies  and/or  farm 
business  services,  provided,  however,  that  such  associations  are 
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operated  for  the  mutual  benefit  of  the  members  thereof  as  such  pro¬ 
ducers  or  purchasers  and  conform  to  one  or  both  of  the  following 
requirements : 

First.  That  no  member  of  the  association  is  allowed  more  than 
one  vote  because  of  the  amount  of  stock  or  membership  capital 
he  may  own  therein;  and 

Second.  That  the  association  does  not  pay  dividends  on  stock 
or  membership  capital  in  excess  of  8  percent  per  annum. 

And  in  any  case  to  the  following: 

Third.  That  the  association  shall  not  deal  in  farm  products,, 
farm  supplies,  and  farm  business  services  with  or  for  nonmembers 
in  an  amount  greater  in  value  than  the  total  amount  of  such 
business  transacted  by  it  with  or  for  members.  All  business 
transacted  by  any  cooperative  association  for  or  on  behalf  of  the 
United  States  or  any  agency  or  instrumentality  thereof  shall  be 
disregarded  in  determining  the  volume  of  member  and  nonmember 
business  transacted  by  such  association. 

The  present  proposal  would  amend  section  203(b)(5)  by  adding 
language  which  would  indicate  that,  in  transportation  for  nonmem¬ 
bers  for  compensation,  the  exemption  from  regulation  would  apply 
only  when  those  vehicles  are  being  used  in  the  transportation  of  farm 
products,  farm  supplies,  or  other  farm-related  traffic. 

Basically,  S.  752  is  designed  to  eliminate  certain  kinds  of  traffic 
from  the  benefits  of  the  exemption.  More  specifically,  the  bill  is 
designed  to  overcome  the  decision  of  the  Ninth  Circuit  Court  of 
Appeals  in  Northwest  Agricultural  Cooperative  Association  v.  ICC,  350 
F.  2d  252,  which  held  that  an  agricultural  cooperative  (as  defined  in 
the  Marketing  Act)  whose  primary  activity  was  transporting  farm 
products  and  farm  supplies  did  not  lose  its  status  as  a  cooperative 
association  so  as  to  subject  its  transportation  activities  to  economic 
regulation  by  the  ICC  where  its  transportation  of  nonfarm  products 
and  supplies  was  incidental  and  necessary  to  the  cooperative’s  farm- 
related  transportation,  both  in  character  and  amount. 

The  court  defined  “incidental”  as  “limited  to  otherwise  empty 
trucks  returning  from  hauling  member  farm  products  to  market, 
and  producing  a  small  return  in  proportion  to  the  *  *  *  [the  co¬ 
operative’s]  income  from  trucking  farm  products  and  farm  supplies.” 

“Necessary”  was  defined  as  when  “it  is  not  economically  feasible 
to  operate  the  trucks  empty  on  return  trips,  and  *  *  *  [where]  the 
additional  income  obtained  is  no  more  than  that  required  to  render 
performance  of  the  cooperative’s  primary  farm  transportation  service 
financially  practicable.” 

The  court  further  stated  that  “a  cooperative  would  not  be  of  this 
character  [an  association  as  defined]  if  its  nonfarm  related  business 
exceeded  that  which  was  necessary  and  incidental  to  its  farm-related 
business,  and  it  is  difficult  to  imagine  circumstances  under  which 
nonfarm  related  business  could  approach  50  percent  of  the  total  and 
still  remain  incidental  and  necessary  to  farm-related  business.” 

In  reaching  its  conclusions,  the  court  relied  on  the  legislative  history, 
the  precedents  in  ICC  v.  Jamestown  Farmers  Union,  47  F.  Supp. 
749  (D.  Minn.  1944),  affirmed  151  F.  2d  403,  8th  Cir.  1945,  and  re¬ 
peated  rejections  by  Congress  of  past  efforts  to  narrow  the  reach  of 
the  Agricultural  Marketing  Act  to  serve  the  policies  underlying  the 
Interstate  Commerce  Act  at  the  expense  of  those  upon  which  the 
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Agricultural  Marketing  Act  is  based.  The  court  also  rejected  the 
ICC’s  effort  to  impose  a  definition  which  would  have  required  that 
transportation  of  traffic  other  than  for  cooperative  members  must 
be  “functionally  related”  to  the  business  of  the  cooperative.  The 
Supreme  Court  denied  a  petition  for  certiorari  at  382  U.S.  1011. 

The  Department  is  opposed  to  the  proposed  legislation.  The  present 
exemption  has  permitted  the  agricultural  cooperatives  to  conduct 
efficient  and  economic  operations  by  allowing  a  limited  amount  of 
for-hire  truck  transportation.  As  the  circuit  court  pointed  out,  the 
legislative  history  and  prior  court  decisions  supported  the  position  of 
the  cooperatives.  Moreover,  in  the  1966  hearings  on  S.  1729,  a  similar 
bill,  it  was  demonstrated  that  the  cooperatives  themselves  had  exer 
cised  initiative  in  1959  in  attempting  to  resolve  the  matter  by  getting 
the  Interstate  Commerce  Commission  to  adopt  formally  its  own 
administrative  riding  as  to  their  activities;  the  ICC  had  rejected  their 
overtures.  It  was  further  demonstrated  that  the  amount  of  non- 
agricultural  supplies  hauled  for  nonmembers  was  less  than  nine-tenths 
of  1  percent  of  all  of  the  backhaul  trips  (which  included  member 
traffic  and  agricultural  products  exempt  elsewhere  under  section 
203(b)(6)).  Based  upon  Department  of  Agriculture  studies,  it  was 
estimated  that  the  volume  of  trucking  at  issue  was  twenty-seven  ten 
thousandths  of  1  percent  of  total  trucking  operations  in  the  Nation. 
In  addition,  the  cooperatives  were  able  to  demonstrate  that  the  seven 
motor  carriers  who  appeared  at  the  hearings  on  S.  1729  asserting  injury 
had  substantial  overall  growth  rates  and  an  increase  in  earnings. 
Moreover,  when  investigatory  proceedings  have  been  undertaken  by 
the  ICC,  the  cooperative  involved  has  made  its  books  available  to  the 
Commission. 

In  sum,  the  Department  is  of  the  opinion  that  the  present  exemp¬ 
tion  is  consistent  with  congressional  intent  and  that  it  has  not  been 
abused  in  any  sense  to  the  significant  detriment  of  regulated  carriers. 
Our  position  in  this  regard  reflects  both  civilian  and  military  con¬ 
siderations.  Transportation  by  agricultural  cooperatives  for  the 
Department  of  Defense,  while  it  has  permitted  efficient  service  and 
needed  economics  in  the  face  of  rising  freight  rates,  has  been  extremely 
modest  when  compared  to  the  total  amount  of  traffic  moved  for 
that  Department  by  all  land  carriers. 

Section  203(b)(5)  is  a  carefully  drawn  statute  which  properly 
recognizes  that  the  needs  of  agriculture  and  those  of  the  regulated 
for-hire  industry  must  be  carefully  balanced  if  the  public  interest 
is  to  prevail.  The  Commission  itself  has  been  able  to  carry  out  this 
intent  since  the  Northwest  decision  by  developing  a  body  of  case 
law  within  the  framework  of  the  court’s  decision  in  such  recent  cases 
as  Edgerton  Cooperative  Oil  Association  Investigation  of  Operations, 
105  M.C.C.  100,  Cache  Valley  Dairy  Association  Investigation  of 
Operation,  103  M.C.C.  798,  and  Agricultural  Transportation  Associa¬ 
tion  of  Texas  Investigation,  102  M.C.C.  527.  It  is  therefore  apparent 
that  the  Commission  is  in  a  position  to  cope  with  any  issues  presented 
by  the  activities  of  cooperatives,  and  is  not,  in  our  opinion,  in  need 
of  further  authority  restrictive  of  a  small  but  legitimate  activity. 
It  could  also,  for  example,  propose  by  rulemaking  appropriate  guide¬ 
lines  to  clarify  any  uncertainties  as  might  appear. 

One  possible  amendment,  as  we  view  matters,  is  that  necessitated 
by  the  failure  of  the  Agriculture  Marketing  Act  to  classify  the  trans- 
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portation  of  property  for  the  U.S.  Government  or  any  of  its  agencies 
as  nonmember  business.  We  would  have  no  objection  to  such  a 
clarifying  amendment.  As  to  S.  752,  however,  we  would  oppose  its 
enactment. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the 
administration’s  program  there  is  no  objection  to  the  submission  of 
this  report  for  the  consideration  of  the  committee. 

Sincerely  yours, 

John  L.  Sweeney, 
Assistant  Secretary  for  Public  A  fairs. 


Department  of  the  Army, 
Washington,  D.C.,  July  24,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for  the 
views  of  the  Department  of  Defense  with  respect  to  S.  752,  90th 
Congress,  a  bill  to  amend  section  203(b)  (5)  of  the  Interstate  Commerce 
Act  to  clarify  this  exemption  with  respect  to  transportation  performed 
by  agricultural  cooperative  associations  for  nonmembers.  The  Secre¬ 
tary  of  Defense  has  assigned  to  the  Department  of  the  Army  the 
responsibility  for  expressing  the  views  of  the  Department  of  Defense 
on  this  bill. 

Section  203(b)(5)  of  the  Interstate  Commerce  Act,  49  U.S.C. 
303(b)(5),  exempts  agricultural  cooperative  associations,  as  defined  in 
the  Agricultural  Marketing  Act  of  1929,  from  economic  regulation  by 
the  Interstate  Commerce  Commission.  On  August  10,  1965,  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit  in  the  case  of 
Northwest  Agricultural  Cooperative  Association,  Inc.  v.  Interstate  Com¬ 
merce  Commission,  350  F.  2d  252,  certiorari  denied,  382  U.S.  1011 
(1966),  judicially  established  the  right  of  agricultural  cooperative 
association  trucklines  to  backhaul  nonfarm  commodities  for  non¬ 
members.  The  court  limited  the  legitimate  extent  of  such  traffic  to 
that  which  is  incidental  and  necessary  to  the  farm-related  transpor¬ 
tation  of  the  cooperative.  Since  that  decision,  the  Department  of 
Defense  has  utilized  the  transportation  services  of  agricultural 
cooperative  associations  where  their  use  was  in  the  best  interest  of 
the  Government. 

S.  752  would  amend  section  203(b)(5)  of  the  Interstate  Commerce 
Act  to  eliminate  the  present  exemption  from  economic  regulation 
except  in  those  situations  where  the  backhaul  traffic  is  farm  related. 

The  Department  of  Defense  is  required  under  chapter  137  of  title 
10,  United  States  Code,  the  former  Armed  Services  Procurement 
Act,  to  procure  the  supplies  and  services  it  needs  by  competition  to 
the  maximum  practicable  extent.  To  deprive  the  Department  of  the 
use  of  the  transportation  facilities  of  bona  fide  farm  cooperatives 
would  deprive  it  of  one  of  the  alternatives  management  presently 
possesses  to  foster  competition  for  military  traffic. 

Our  experience  to  date  demonstrates  that  farm  cooperatives  are 
capable  of  providing  efficient  service  to  the  Department  of  Defense 
at  reasonable  cost  without  adverse  impact  on  regulated  carriers.  The 
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transportation  capability  of  the  farm  cooperatives  constitutes  an 
important  segment  of  the  total  U.S.  transportation  system.  If  farm 
cooperatives  are  to  make  their  maximum  contribution  to  the  economy 
of  the  Nation,  their  transportation  facilities  must  be  available  to 
shippers  in  those  situations  where  prudent  management  dictates  their 
use.  Otherwise  it  will  not  be  possible  to  achieve  the  objectives  outlined 
in  the  1962  Presidential  transportation  message  to  the  Congress 
wherein  it  was  stated: 

“The  basic  objective  of  our  nation’s  transportation  system  must 
be  to  assure  the  availability  of  the  fast,  safe,  and  economical  trans¬ 
portation  services  needed  in  a  growing  and  changing  economy  to 
move  people  and  goods,  without  waste  or  discrimination,  in  response 
to  private  and  public  demands  at  the  lowest  cost  consistent  with 
health,  convenience,  national  security  and  other  broad  public  objec¬ 
tives  *  *  *.  This  basic  objective  can  and  must  be  achieved  primarily 
by  continued  reliance  on  unsubsidized  privately  owned  facilities, 
operating  under  the  incentives  of  private  profit  and  checks  of  com¬ 
petition  to  the  maximum  extent  practicable.” 

For  the  foregoing  reasons,  the  Department  of  Defense  recommends 
against  the  enactment  of  S.  752. 

The  enactment  of  the  bill  would  remove  an  effective  element  of 
price  and  service  competition  and  thus  deprive  the  Department  of 
Defense  of  a  source  of  efficient  and  low-cost  transportation  for  freight 
shipments.  As  a  result,  budgetary  requirements  of  the  Department 
of  Defense  would  be  increased. 

This  report  has  been  coordinated  within  the  Department  of  Defense 
in  accordance  with  procedures  prescribed  by  the  Secretary  of  Defense. 

The  Bureau  of  the  Budget  advises  that,  from  the  standpoint  of  the 
administration’s  program,  there  is  no  objection  to  the  presentation  of 
this  report  for  the  consideration  of  the  committee. 

Sincerely  yours, 

Stanley  R.  Resor,  Secretary  of  the  Army. 


Department  of  Defense, 
Washington,  D.C.,  August  25,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  refers  to  your  letter  of  August  1 1 ,  1967, 
to  the  Secretary  of  Defense  requesting  information  concerning  the 
use  by  the  Department  of  Defense  of  the  Agricultural  Transportation 
Association  (AT A)  of  Texas  for  the  movement  of  its  traffic. 

As  you  have  indicated  in  your  letter,  the  Interstate  Commerce 
Commission  (ICC)  did  render  a  decision  that  the  ATA  of  Texas  was 
not  considered  to  be  a  cooperative  association  as  defined  in  the 
Agricultural  Marketing  Act  and  was,  therefore,  engaging  in  for-hire 
transportation  without  appropriate  authority  from  the  ICC.  However, 
the  ATA  of  Texas  appealed  the  ICC  decision  on  November  30,  1966. 
As  a  result,  the  U.S.  District  Court  for  the  Northern  District  of 
Texas,  Fort  Worth  Division,  issued  a  temporary  injunction  suspending 
the  effective  date  of  the  ICC  order,  thereby  enjoining  the  ICC  from 
enforcing  its  order  during  the  pendency  of  the  case.  In  so  doing  the 
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court  noted  that  the  ICC  and  the  Secretary  of  Agriculture  did  not 
agree  on  the  interpretation  of  the  pertinent  section  of  the  Agricultural 

MIt  hfour  understanding  that  the  ATA  of  Texas  continues  to  operate 
law  fully  pending  review  of  the  ICC  decision  by  the  court.  Therefore, 
it  was  deemed  inappropriate  to  deny  ATA  of  I  exas  the  opportunity 
to  compete  for  such  military  traffic  as  it  could  legitimately  transport. 
If  the  decision  of  the  ICC  is  sustained  on  appeal,  ATA  of  Texas  will 
not  be  permitted  to  carry  military  traffic  unless  it  becomes  established 
as  a  bona  fide  agricultural  association  or  acquires  appropriate  operating 

authority  from  the  ICC.  _  . 

You  may  be  assured  that  this  Department  w  ill  continue  to  utilize 
the  services  of  bona  ficle  carriers  for  the  movement  of  military  cargo. 

Sin<'elely’  Paul  H.  Kil»y, 

Deputy  Assistant  Secretary  of  Defense  ( Supply  and  Services). 


General  Services  Administration, 

Washington,  D.C.,  July  24,  1967. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  Your  letter  of  February  3,  1967,  requested 
any  comments  that  the  General  Services  Administration  might  care 
to  offer  on  S.  752,  90th  Congress,  a  bill  “To  amend  section  203(b)(5) 
of  the  Interstate  Commerce  Act  to  clarify  this  exemption  with  re¬ 
spect  to  transportation  performed  by  agricultural  cooperative  asso¬ 
ciations  for  nonmembers.” 

The  bill  would  remove  the  exemption  from  the  general  operation 
of  the  Interstate  Commerce  Act  of  motor  vehicles  controlled  and 
operated  by  an  agricultural  cooperative  association  or  federation 
thereof  when  used  in  transportation  for  nonmembers  for  compensa¬ 
tion,  unless  the  vehicles  are  being  used  in  transportation  of  farm 
products,  farm  supplies,  or  other  farm-related  traffic. 

GSA  has  not  thus  far  had  occasion  to  utilize  transportation  offered 
by  agricultural  cooperative  associations  and  therefore  is  not  in  a  * 
position  to  submit  meaningful  comment  on  the  proposed  bill.  We  are! 
aware  of  course  of  the  significant  interest  of  the  Department  of 
Agriculture  in  this  subject  and  of  the  fact  that  the  Department  of 
Defense  has  procured  transportation  services  from  agricultural  co¬ 
operative  associations  in  the  past  several  months.  Under  these  cir¬ 
cumstances  it  would  seem  appropriate  for  GSA  to  defer  to  the  views 
of  those  Departments  having  more  significant  interest. 

The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint  of 
the  administration’s  program,  there  is  no  objection  to  the  submission 
of  this  report  to  your  committee. 

Sincerely  yours, 

Lawson  B.  Knott,  Jr.,  Administrator. 
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Office  of  the  Deputy  Attorney  General, 

Washington,  D.C.,  September  22,  1967. 


Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator:  This  is  in  response  to  your  request  for  the  views 
of  the  Department  of  Justice  on  S.  752,  a  bill  to  amend  section 
203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify  this  exemption 
with  respect  to  transportation  performed  by  agricultural  cooperative 
associations  for  nonmembers. 

Section  203(b)(5)  exempts  from  Interstate  Commerce  Act  economic 
regulation  “*  *  *  motor  vehicles  controlled  and  operated  by  a  co¬ 
operative  association  as  defined  in  the  Agricultural  Marketing  Act 
*  *  In  Northwest  Agricultural  Cooperative  Association  v.  Interstate 
Commerce  Commission,  350  F.  2d  252  (1965)  certiorari  denied,  382 
U.S.  1011  (1966),  the  court  of  appeals  held  that  this  exemption 
encompassed  an  agricultural  cooperative’s  incidental  and  necessary 
transportation  of  nonagricultural  commodities  for  persons  not  coopera¬ 
tive  members,  on  trucks  returning  to  origin  from  trips  carrying 
agricultural  products  to  market. 

S.  752  would  amend  subsection  203(b)(5)  to  limit  the  cooperatives’ 
exemption  so  that  cooperatives'  trucks  could  carry  for  nonmembers 
only  “farm  products,  farm  supplies,  and  farm-related  traffic.”  The 
result  would  be  to  abrogate  the  holding  in  the  above  case. 

In  our  view,  unregulated  transportation  by  cooperatives  appears  to 
have  been  efficient,  and  to  have  served  the  public  and  agricultural 
cooperatives  well.  Such  transportation  is  aided  by  incidental  and 
necessary  transportation  of  nonagricultural  products  for  persons  out¬ 
side  the  cooperatives.  The  administrative  and  procedural  steps  in¬ 
volved  in  regulation  of  such  transportation  while  other  co-op  activities 
are  unregulated  would  probably  tend  to  make  such  transportation  less 
useful  to  cooperatives.  Second,  the  competitive  and  diversionary 
impact  of  cooperative  operations  on  common  carriage  under  the 
guidelines  of  the  Northwest  case  would  appear  to  be  limited.  Such 
cooperative  operations  would  pose  no  serious  threat  to  the  viability 
the  common  carrier  system.  Third,  such  competitive  impact,  though 
limited,  may  have  desirable  results  in  providing  a  means  of 
measuring  and  stimulating  efficiency  in  regulated  common  carrier 
operations. 

For  the  foregoing  reasons,  the  Department  of  Justice  does  not 


favor  the  enactment  of  S.  752. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to 
the  submission  of  this  report  from  the  standpoint  of  the  administra¬ 
tion’s  program. 

Sincerely, 

Warren  Christopher, 

Deputy  Attorney  General. 
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Interstate  Commerce  Commission, 

Washington ,  D.C.,  September  20,  1967. 

Hon.  Frank  J.  Lausche, 

Chairman,  Subcommittee  on  Surface  Transportation, 

Committee  on  Commerce,  U.S.  Senate, 

Washington,  D.C. 

Dear  Senator  Lausche:  This  responds  to  your  request,  forwarded 
to  us  by  Stanton  P.  Sender,  transportation  counsel  for  the  subcom¬ 
mittee,  for  the  views  of  the  Commission  on  the  legislative  proposals  of 
the  National  Council  of  Farmer  Cooperatives  and  the  legislative  pro¬ 
posals  of  the  American  Trucking  Association,  Inc.,  supported  by  the 
American  Association  of  Railroads.  Both  of  these  proposals  were 
offered  at  the  hearings  before  the  subcommittee  on  July  24,  25,  and 
26  as  substitute  measures  for  the  Commission’s  bill  S.  752,  which  is 
designed  to  clarify  the  scope  of  the  exemption  from  economic  regula- 
tionafforded  agricultural  cooperative  associations  under  section  203(b) 
(5)  of  the  act. 

The  alternative  bill  proposed  by  the  council  would,  in  effect,  codify 
the  decision  of  the  Court  in  the  Northwest  case  with  a  number  of  clari¬ 
fying  amendments:  (1)  it  would  make  it  clear  that  a  cooperative’s 
transportation  of  property  other  than  (a)  its  own  and  that  of  its 
members,  (b)  farm  products  and  farm  supplies  for  nonmembers,  and 
(c.)  commodities  exempt  under  section  203(b)(6)  of  the  act,  shall  be 
limited  to  that  which  is  incidental  to  its  primary  transportation  opera¬ 
tion  and  necessary  for  its  effective  performance;  (2)  it  would  require  a 
cooperative  intending  to  transport  property  other  than  its  own  and 
that  of  its  members,  farm  products  and  farm  supplies  for  nonmember 
farmers,  and  commodities  exempt  under  section  203(b)(6),  to  notify 
n^mmiaairni  hv  mail  of  its  intent  to  transDort  such  other  nroperty 
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the  Commission  by  mail  of  its  intent  to  transport  such  other  pro 
prior  to  commencing  such  other  transportation;  (3)  it  would  c 
the  member-nonmember  equation  now  set  forth  in  the  Agricu 
Marketing  Act  by  providing  that  the  cooperative  shall  not  transport 
for  hire  in’  any  fiscal  year  a  quantity  of  property  for  nonmembers  (in¬ 
cluding  U.S.  Government  property)  which  in  the  terms  of  either  reve¬ 
nue  or” tonnage  exceeds  the  total  quantity  of  property  it  transports  for 
itself  and  its  members  in  such  fiscal  year;  and  (4)  it  would  amend  sec¬ 
tion  220  of  the  act  so  as  to  give  the  Commission  the  indisputable  right 
to  inspect  the  books  of  cooperatives  required  to  give  notice  to  the 
Commission  pursuant  to  the  amended  section  203(b)(5). 

For  convenience,  each  of  the  four  proposals  of  the  council  is  dis¬ 
cussed  separately  below. 

The  Northwest  decision  concerned  a  cooperative  engaged  solely  in 
the  performance  of  transportation,  and  the  Court’s  finding  there  that 
Northwest’s  transportation  of  non-farm-related  traffic  was  incidental 
and  necessary  to  its  total  trucking  operations  might  be  construed  at 
some  future  date  to  be  limited  to  the  facts  there  before  the  Court. 
In  these  circumstances,  it  is  conceivable  that  a  future  court  test  of  the 
effect  of  the  “incidental  and  necessary”  test  may  center  around  its  ap¬ 
plicability  to  a  cooperative  engaged  primarily  in  processing  and  distri¬ 
bution  and  only  incidental  in  trucking  activities.  In  such  a  situation, 
the  non-farm  related  transportation  would  be  compared  to  the  total 
business  of  the  cooperative  (including  processing,  distribution  and 
transportation) ,  and  that  such  a  cooperative  would  be  able  to  perform 
a  proportionally  greater  amount  of  non-farm-related  transportation. 
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Although  this  proposal  has  merit  in  that  it  would  foreclose  such  a 
future  interpretation,  its  effect  is  to  sanction  a  situation  wherein  a 

I  cooperative  may  lawfully  transport  for  nonmembers  such  traffic  as 
beer  from  a  brewery  to  a  beer  distributor,  steel  from  a  manufacturer  to 
its  own  warehouse  or  wholesale  distributor,  and  lumber  from  a  mill  to 
a  manufacturer  of  mobile  homes.  It  is  to  this  transportation  that  S. 
752  is  directed,  and  it  is  this  transportation  that  the  council’s  bill 
would  perpetuate.  We  therefore  do  not  favor  this  proposal. 

Since  we  believe  that  the  substantive  test  set  forth  in  S.  752  for 
determining  the  applicability  of  the  exemption  for  nonmember 
traffic  represents  a  sounder  approach  than  the  above-discussed 
alternative  proposed  by  the  council,  we  do  not  favor  the  notice 
provision  suggested  by  the  council  unless  this  provision  is  revised 
so  as  to  be  compatible  with  the  provisions  of  S.  752.  Although  we  do 
not  regard  a  notice  provision  as  being  essential,  the  committee  may 
wish  to  consider  the  following  provision  as  an  amendment  to  S.  752. 

“Any  such  cooperative  associations  or  federation  of  cooperative 
associations  which  transport  farm  products,  farm  supplies,  or  other 
I  \  farm-related  traffic  for  nonmembers  shall  notify  the  Commission  of 
its  intent  to  transport  such  property  prior  to  commencing  such 
transportation.” 

Similarly,  we  believe  that  if  the  proposed  modification  of  the  member- 
nonmember  business  test  is  given  consideration  by  the  committee,  it 
should  logically  be  included  as  a  further  amendment  to  S.  752. 

The  council’s  fourth  proposal,  designated  as  section  2  of  its  draft 
bill,  would  amend  section  220(d)  of  the  Interstate  Commerce  Act  so 
as  to  give  the  Commission  the  indisputable  right  to  inspect  the  books 
and  records  of  these  associations.  This  proposal  is  similar  to  section  2 
of  S.  1729  upon  which  the  Commission  testified  in  the  89th  Congress 
except  that  this  right  would  be  limited  to  the  records  of  those  coopera¬ 
tives  required  to  give  notice  of  their  operations  to  the  Commission. 
It  is  our  understanding  that  the  purpose  of  this  provision  is  to  clarify 
the  right  of  the  Commission  to  exercise  visitorial  powers  over  the 
records  and  books  of  the  associations  required  to  give  notice;  and 
therefore,  nothing  in  this  provision  would  derogate  or  otherwise  affect 
the  Commission’s  present  powers  to  investigate  the  activities  of  these 
associations  under  section  204(c)  or  to  obtain  access  to  their  books 
and  records  under  section  205(d),  whether  or  not  the  required  notice 
j)  had  been  given,  where  it  appeared  that  the  activities  of  a  cooperative 
were  not  within  the  scope  of  the  exemption.  If  our  understanding  is 
correct,  we  have  no  objection  to  this  provision,  although  we  believe 
that  the  broader  language  of  section  3  of  S.  1729  is  a  far  more  satis¬ 
factory  approach  to  this  problem. 

The  alternative  bill  proposed  by  ATA  and  supported  by  the  rail¬ 
roads  would  restrict  the  scope  of  section  203(b)(5)  exemption  to  the 
transportation  of:  “commodities  (1)  owned  by  the  cooperative  asso¬ 
ciation  or  federation;  (2)  transported  for  members,  for  compensation 
or  otherwise,  to  be  used  in,  or  necessary  for,  or  produced  by,  farming 
operations  when  transported  to  or  from  farmers  or  agricultural 
cooperatives;  or  (3)  exempt  under  subsection  (6)  hereof.” 

In  essence,  the  ATA  alternative  would  prevent  a  cooperative  from 
transporting  for  nonmembers,  on  a  for-hire  basis,  commodities  other 
than  those  specifically  exempted  from  economic  regulation  pursuant 
to  section  203(b)(6)  of  the  Act;  and  it  would  limit  the  transportation 
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that  it  could  perform  for  its  members  to  the  movement  of  farm  sup¬ 
plies  (“commodities  *  *  *  to  be  used  in  *  *  *  farming  operations”), 
farm  products  (“commodities  *  *  *  produced  by  *  *  *  farming  op¬ 
erations”),  or  somewhat  surprisingly,  certain  other  farm-related  traffic 
(“commodities  *  *  *  necessary  for  *  *  *  farming  operations”).  In 
addition,  its  members’  transportation  would  be  confined  somewhat 
like  the  standard  rejected  in  the  Jamestown  ease  ( Interstate  Commerce 
Commission  v.  Union  Federated  Cooperative  Transportation  Associa¬ 
tion,  151  F.  2d  403)  “to  movements  to  or  from  farms  or  agricultural 
cooperatives.” 

For  the  reasons  given  below,  we  do  not  favor  enactment  of  the  AT A 
proposal.  In  our  judgment,  this  proposal  does  not  take  into  considera¬ 
tion  the  need  for  accommodating  a  strong  and  longstanding  congres¬ 
sional  policy  to  preserve  and  enhance  the  agricultural  sector  of  our 
national  economy  with  a  policy  designed  to  preserve  and  enhance  a 
vigorous  and  economically  strong  transportation  system.  The  practical 
effect  of  this  proposal  would  be  to  seriously  limit  the  basic  purpose 
of  this  exemption,  that  of  furthering  the  objective  of  permitting  the 
farmers  to  efficiently  and  economically  market  his  products.  While  we 
share  the  concern  of  the  regulated  common  carriers  that  the  expanded 
nonfarm  use  of  agricultural  cooperative  trucking  by  nonmembers,  if 
not  subject  to  some  checks,  poses  a  serious  threat  to  the  economic 
well-being  of  the  Nation’s  regulated  common  carriers,  we  do  not  be¬ 
lieve  that  a  case  has  been  made  for  the  drastic  action  proposed  by  ATA. 

In  our  opinion,  the  substantive  limitation  of  nonmember  traffic  to 
“farm  products,  farm  supplies,  or  other  farm-related  traffic”  in  S.  752 
strikes  a  balance  between  a  more  severe  limiting  of  the  exemption  and 
the  possibility  of  further  enlargement  of  the  exemption  is  fair  to  all 
interests  concerned  and  provides  a  workable  and  enforceable  standard. 
In  particular,  we  wish  to  point  out  that  the  term  “other  farm-related 
traffic”  in  S.  752,  over  which  some  of  carriers’  witnesses  expressed 
concern  as  being  overly  vague,  means,  in  our  opinion,  that  the  com¬ 
modities  involved  must  be  “used  in  or  necessary  for  farming  opera¬ 
tions,”  a  definition  identical  to  that  used  by  the  witness  for  ATA  in 
explaining  section  2  of  the  ATA  proposal. 

In  sum,  we  have  no  objection  to  the  alternative  proposal  suggested 
provided  it  is  modified  along  the  lines  suggested  so  as  to  be  compatible 
with  S.  752.  We  do  not  favor  the  ATA  proposal  for  the  reasons  given 
above. 


Sincerely  yours, 


William  H.  Tucker, 
Chairman,  Committee  on  Legislation. 
Paul  J.  Tierney, 


(The  third  member  of  the  committee,  Commissioner  Walrath,  was 
absent  from  the  city.) 


Office  of  the  Secretary  of  Transportation, 

Washington,  D.C.,  September  20,  1067 . 

Hon.  Frank  J.  Lausche, 

Chairman,  Surface  Transportation  Subcommittee, 

Committee  on  Commerce,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  You  have  requested  the  further  views  ot  this 
Department  with  regard  to  S.  752,  a  bill  to  amend  section  203(b)(5) 
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of  the  Interstate  Commerce  Act  to  clarify  this  exemption  with  respect 
to  transportation  performed  by  Agricultural  cooperative  associations 
for  nonmembers. 

Specifically,  our  views  were  sought  with  regard  to  the  suggestions 
made  concerning  the  exemption  by  railroad  and  trucking  interests, 
on  the  one  hand,  and  by  National  Council  of  Farmer  Cooperatives 
on  the  other.  The  railroad  and  trucking  interests  have  recommended 
limiting  the  exemption  to  the  transportation  of  commodities  owned 
by  the  cooperative  association  or  federation;  to  transportation  only 
for  members  of  the  cooperative  if  such  commodities  are  to  be  used  in, 
or  necessary  for,  or  produced  by,  farming  operations,  and  only  when 
such  commodities  are  transported  to  or  from  farmers  or  agricultural 
cooperatives;  and  to  commodities  the  transportation  of  which  is 
exempt  under  section  203(b)(6)  of  the  Interstate  Commerce  Act. 

The  National  Council  of  Farmer  Cooperatives  has  indicated  that 
it  would  support  legislation  requiring  those  claiming  the  section 
203(b)(5)  exemption  and  transporting  for  hire  in  interstate  commerce 

b property  other  than  that  of  their  members,  incidental  transportation 
of  property  of  nonmember  farmer  patrons,  and  commodities  exempt 
under  section  203(b)(6)  to  notify  the  ICC  of  such  transportation, 
and  authorizing  the  ICC  to  inspect  records  pertaining  to  such  trans¬ 
portation.  The  council  further  indicated  that  it  would  support  legis¬ 
lation  providing  that  for  the  purpose  of  section  203(b)(5)  only  and 
without  amending  the  Agricultural  Marketing  Act  of  1929,  as 
amended,  motor  transportation  performed  by  a  cooperative  associa¬ 
tion  or  a  federation  of  cooperative  associations  for  or  on  behalf  of  the 
United  States  or  an  agency  or  instrumentality  thereof  shall  be  con¬ 
sidered  as  nonmember  business  and  only  the  motor  transportation 
in  terms  of  either  revenue  or  tonnage  should  be  considered  in  determin¬ 
ing  member  and  nonmember  business  under  section  203(b)(5). 

In  the  comments  of  the  Department  of  Transportation  of  July  24, 
1967,  this  Department  indicated  its  belief  that,  with  one  exception, 
amendment  of  section  203(b)(5)  was  inappropriate.  We  did  indicate 
that  we  would  have  no  objection  to  a  clarifying  amendment  which 
would  specify  that  the  transportation  of  property  for  the  U.S.  Gov¬ 
ernment  or  any  of  its  agencies  is  to  be  considered  nonmember  business 
under  the  Agricultural  Marketing  Act.  We  adhere  to  our  prior  view  in 
\  this  respect.  With  regard  to  the  further  suggestions  advanced  by  the 
/various  interests  the  substance  of  these  approaches  has  been  previously 
considered  by  this  Department  and  were  rejected.  The  Department 
continues  to  believe  that  these  suggestions  serve  no  sound  public 
purpose  and,  moreover,  would  be  inimical  to  the  continuance  of  effi¬ 
cient  and  economic  operations.  In  this  respect,  we  would  draw  an 
analogy  to  our  views  favoring  the  proposed  expansion  of  the  water 
carrier  bulk  exemption  as  contemplated  by  S.  1314.  It  has  been  dem¬ 
onstrated  by  recent  Department  of  Agriculture  figures  and  data  that 
transportation  by  agricultural  cooperatives  is  extremely  minor  and 
limited  by  any  comparison  to  total  trucking  and  rail  transportation 
in  the  Nation.  Moreover,  the  present  exemption  is  consistent  with 
congressional  intent  and  has  not  been  abused  to  the  significant  detri¬ 
ment  of  regulated  carriers. 

The  Department  would  urge  the  committee  to  consider  the  present 
exemption,  subject  to  the  single  amendment  we  have  urged  previously, 
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as  a  statute  particularly  designed  to  meet  the  needs  of  agriculture  and 
those  of  the  regulated  for-hire  transportation  industry. 

Sincerely  yours, 

John  L.  Sweeney, 
Assistant  Secretary  jor  Public  Affairs. 


Department  of  Agriculture, 
Washington,  D.O.,  March  29,  1968. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate. 

Dear  Mr.  Chairman:  This  will  reply  to  your  request  of  March  7, 
1968,  for  the  views  of  this  Department  on  Subcommittee  Print  No.  1 
of  S.  752.  The  title  of  the  original  S.  752  is  amended  by  the  sub¬ 
committee  print  to  read:  “A  bill  to  amend  section  203(b)(5)  of 
the  Interstate  Commerce  Act  to  clarify  this  exemption  with  respect 
to  transportation  performed  by  agricultural  cooperative  associations  4 
for  nonmembers,  and  for  other  purposes.”  " 

The  subcommittee  print  would  add  to  section  203(b)(5)  of  the 
Interstate  Commerce  Act  the  following: 

A  limitation  on  the  interstate  transportation  performed  by  a 
cooperative  association  or  federation  for  nonmembers  for  com¬ 
pensation  (other  than  transportation  otherwise  exempt)  to  that 
which  is  incidental  to  and  necessary  for  its  transportation  services 
but  not  more  than  10  percent  of  its  interstate  transportation 
services  in  any  fiscal  year,  measured  in  terms  of  revenue  or  the 


equivalent. 

A  provision  that  transportation  performed  by  a  cooperative 
association  or  federation  for  or  on  behalf  of  the  United  States  or 
agency  or  instrumentality  thereof  shall  be  deemed  to  be 
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transportation  performed  for  a  nonmember. 

A  provision  that  any  cooperative  association  or  federation 
which  performs  transportation  for  nonmembers  (except  transpor¬ 
tation  otherwise  exempt)  must  notify  the  Commission  of  its 
intent  to  perform  such  transportation. 

A  provision  that  the  Commission  shall  prescribe  reasonable 
rules  and  regulations  for  the  administration  of  the  exemption. 

The  bill  would  also  amend  sectiou  220  of  the  Interstate  Commerce 
Act  by  authorizing  the  Commission  or  its  agents  to  have  access  to 
and  authority,  under  its  order,  to  inspect,  examine  and  copy  any  and 
all  accounts,  books,  records,  memorandums,  correspondence,  and 
other  documents  pertaining  to  motor  vehicle  transportation  of  a 
cooperative  association  or  federation  of  cooperative  associations  re¬ 
quired  to  give  notice  to  the  Commission  pursuant  to  the  third  provi¬ 
sion  described  above. 

The  Department  of  Agriculture  does  not  favor  enactment  of  Sub¬ 
committee  Print  No.  1  of  S.  752. 


I 


Before  discussing  the  details  of  the  subcommittee  print  and  our 
objections  to  it,  we  should  like,  once  again,  to  emphasize  to  the 
committee  that  the  total  interstate  motor  transportation  performed  by 
agricultural  cooperative  associations  and  federations  of  such  associa¬ 
tions  is  negligible  as  compared  with  the  total  motor  transportation  of 
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all  kinds.  Also,  the  transportation  by  these  cooperatives  of  the  so- 
called  “nonfarm  related”  traffic  for  nonmembers  is  infinitesimal  and 
cannot  conceivably  be  considered  as  a  threat  to  regulated  motor  trans¬ 
portation. 

Those  who  seek  to  curtail  or  eliminate  the  cooperative  exemption 
repeatedly  make  unsupported  allegations  to  the  effect  that  cooperative 
transportation  is  growing  rapidly,  and  that  it  is  diverting  significant 
quantities  of  traffic  which  would  otherwise  be  transported  by  regulated 
motor  carriers.  We  repeat  that  these  allegations  are  unsupported.  We 
have  yet  to  see  any  real  evidence  presented  by  the  regulated  motor 
carrier  industry  to  substantiate  the  allegations  of  rapid  growth  or  to 
demonstrate  the  alleged  damage  to  that  industry  by  the  cooperatives. 

In  contrast  to  the  unsupported  allegations  of  those  opposed  to  the 
exemption,  the  Department  has  developed  concrete  evidence  to  show 
the  relatively  small  volume  of  cooperative  motor  transportation.  When 
hearings  were  held  by  the  Surface  Transportation  Subcommittee  of 
the  Senate  Commerce  Committee  in  the  summer  of  1966,  we  pre¬ 
sented  General  Reports  No.  109  and  No.  121  issued  by  the  Farmer 
Cooperative  Service  of  the  Department  of  Agriculture.  Report  No. 
109  covered  motor  vehicle  operations  of  cooperatives  in  1960.  Report 
No.  121  covered  1962  operations  of  a  number  of  large  cooperatives. 
These  reports  constitutes  the  only  concrete  information  presented  to 
your  committee  as  to  the  extent  of  the  transportation  operations  of 
farmer  cooperatives. 

Following  the  1966  hearings  on  this  subject,  the  Department  made 
plans  to  again  undertake  a  survey  to  determine  the  extent  of  farmer 
cooperative  motor  transportation.  The  results  of  this  survey  were 
included  in  Service  Report  92,  released  in  February  of  this  year. 
Copies  have  been  made  available  to  your  committee.  The  highlights 
of  this  report  are  as  follows: 

The  8,593  farmer  cooperatives  in  the  United  States  owned  or 
leased  37,000  motortrucks  as  of  January  1,  1967.  Only  12  percent 
of  these  were  truck  tractors  of  the  type  generally  used  in  inter¬ 
state  transportation. 

The  number  of  trucks  operated  by  farmer  cooperatives  has 
increased  about  12  percent  during  the  past  6  years  while  total 
truck  registrations  increased  approximately  30  percent  over  the 
same  period.  Actually,  the  cooperative  trucks  represented  two- 
tenths  of  1  percent  of  total  trucks  registered  in  1966,  as  compared 
with  three-tenths  of  1  percent  in  1960. 

Truck  mileage  of  all  farmer  cooperatives  in  1966  was  780 
million  miles  for  both  intrastate  and  interstate  trucking.  This  is 
less  than  one-half  of  1  percent  of  the  estimated  U.S.  total  of 
173.9  billion  truck  mileage  over  both  rural  and  urban  roads. 

One-fourth  of  the  trucks  operated  by  cooperatives  did  some 
interstate  hauling,  but  only  15  percent  of  the  total  truck  mileage 
reported  by  all  cooperatives  was  interstate.  Thus,  the  great 
majority  of  truck  operations  of  farmer  cooperatives  are  intrastate 
in  nature. 

Cooperatives  had  backhauls  on  only  21  percent  of  their  inter¬ 
state  trips  during  1966.  Of  these  backhauls,  89  percent  consisted 
of  the  cooperatives’  own  or  members’  goods,  8.5  percent  were 
exempt  agricultural  commodities,  and  all  other  goods  made  up 
an  insignificant  2.5  percent. 
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Under  date  of  July  24,  1967,  the  Department  filed  with  your 
committee  its  report  in  opposition  to  the  enactment  of  S.  1 52.  At 
hearings  conducted  by  the  Surface  Transportation  Subcommittee 
on  July  26,  1967,  a  Department  witness  also  expressed  opposition  to 
the  bill.  In  its  report  and  in  testimony  before  the  subcommittee,  the 
Department  suggested  legislative  changes  which  would  clarify  the 
scope  of  the  exemption  and  assist  the  Interstate  Commerce  Com¬ 
mission  in  its  enforcement  of  the  motor  carrier  provisions  of  the  act. 
These  were  substantially  the  same  as  the  provisions  of  the  substitute 
bill  offered  during  the  hearings  in  the  summer  of  1967  by  the  witness 
for  the  National  Council  of  Farmer  Cooperatives.  A  copy  of  this  bill 
is  enclosed.  We  urge  that  the  committee  accept  this  bill  in  lieu  of 
Subcommittee  Print  No.  1  of  S.  752. 

If  the  committee  decides  to  adopt  the  approach  reflected  in  Sub¬ 
committee  Print  No.  1  instead  of  the  proposal  suggested  above,  we 
would  strongly  urge  some  revisions  in  the  subcommittee  print.  These 
revisions,  with  explanatory  comments,  follow. 

The  subcommittee  print  seeks  to  prescribe  the  scope  of  the  exemp-  a 
tion  by  specifying  limitations  on  the  kind  and  amount  of  transportation  ^ 
which  a  cooperative  association  or  federation  could  perform  for 
nonmembers.  It  does  not  differentiate  between  incidental  transporta¬ 
tion  performed  by  a  cooperative  for  nonmember  farmers  and  trans¬ 
portation  which  may  be  performed  for  other  nonmembers.  This  latter 
transportation  is  generally  the  backhaul  transportation  for  com¬ 
pensation  of  items  which  have  come  to  be  referred  to  as  “nonfarm 
related”  items,  which  would  otherwise  be  transported  by  regulated 
motor  carriers.  It  is  this  transportation  which  has  been  of  concern  to 
regulated  motor  carriers.  To  the  best  of  our  knowledge,  these  carriers 
have  not  expressed  opposition  to  the  incidental  transportation  of  farm 
supplies  and  other  farm-related  items  for  nonmember  farmei’s. 

If  the  committee  elects  to  define  the  scope  of  the  exemption  by 
definition  of  the  transportation  which  may  be  performed  for  non¬ 
members,  then  we  would  urge  that  several  changes  be  made  in  the 
language  of  the  bill.  We  would  recommend  that  there  be  inserted  in 
line  2,  page  2,  of  the  bill  following  the  word  “nonmembers,”  and  again 
at  end  of  line  13  following  the  word  “nonmembers,”  the  words,  “who 
are  neither  farmers  nor  cooperative  associations  of  farmers.”  In 
addition  to  clarifying  the  status  of  transportation  for  nonmember  A 
farmers,  this  language  would  also  permit  continued  reciprocal  trans-  “ 
porta  tion  by  cooperative  associations  or  federations  for  each  other. 

In  lines  3  and  4  of  the  bill,  the  words  “incidental  to  and  necessary 
for  its  transportation  services  under  this  subsection”  are  not  clear. 
We  suggest  the  following  language:  “incidental  to  its  primary  trans¬ 
portation  operation  and  necessary  for  its  effective  performance.” 
This  language  is  in  line  with  the  decision  of  the  Ninth  Circuit  Court  of 
Appeals  in  the  well-known  Northwest  Agricultural  Cooperative  Associa¬ 
tion  decision. 

Lines  5,  6,  and  7  specify  a  percentage  limitation  on  the  nonmember 
transportation  performed.  If  a  percentage  is  to  be  used,  we  would  urge 
that  it  be  15  percent,  in  line  with  the  provisions  of  section  521(b)  (4)  of 
the  Internal  Revenue  Code  of  1954,  which  contains  a  limitation  in 
nonmember,  nonproducer  purchases. 

Since  cooperatives  do  not  generally  collect  revenues  in  the  trans¬ 
portation  of  their  own  goods,  the  measure  proposed  on  line  7,  page  2, 
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of  the  bill  would  be  impracticable.  We  suggest  the  substitution  of  the 
term  “tonnage.” 

It  appears  that  the  word  “interstate”  was  inadvertently  omitted  on 
line  13,  page  2,  of  the  bill  between  the  words  “performs,”  and  “trans¬ 
portation.” 

Finally,  we  would  urge  that  the  proviso  beginning  at  the  end  of  line 
16  and  continuing  through  line  19  on  page  2  be  deleted.  Clearly,  the 
Interstate  Commerce  Commission  is  responsible  for  the  administra¬ 
tion  of  the  provisions  of  the  Interstate  Commerce  Act.  It  has  not  been 
necessary  to  express  specific  authorization  to  the  Commission  to 
interpret  other  parts  of  section  203(b)  and  we  see  no  reason  why  it 
should  be  necessary  for  this  part. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the 
presentation  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

Sincerely  yours, 


Orville  L.  Freeman,  Secretary. 


BILL  RECOMMENDED  BY  NATIONAL  COUNCIL  OF  FARMER  COOPERATIVES 
TO  SENATE  SURFACE  TRANSPORTATION  SUBCOMMITTEE,  JULY  24,  1967 


A  BILL  To  Amend  Section  203(b)(5)  and  220  of  the  Interstate  Commerce  Act, 

as  amended 

Be  it  enacted,  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  Clause  (5)  of  subsection 
(b)  of  Section  203  of  the  Interstate  Commerce  Act,  as  amended,  is 
further  amended  by  deleting  the  semicolon  at  the  end  thereof  and 
adding  the  following  language:  “:  Provided,  That  any  such  cooperative 
association  or  federation  of  cooperative  associations  which  transports 
property  other  than  its  own  and  that  of  its  members,  farm  products 
and  farm  supplies  for  non-member  farmers,  and  commodities  exempt 
under  clause  (6)  of  this  subsection,  shall  notify  the  Interstate  Com¬ 
merce  Commission,  Washington,  D.C.  by  first-class  mail,  postage 
prepaid,  of  its  intent  to  transport  such  other  property  prior  to  com¬ 
mencing  such  other  transportation;  shall  limit  its  transportation  of 
such  other  property  in  any  fiscal  year  of  such  association  or  federation 

)to  that  which  is  incidental  to  its  primary  transportation  operation  and 
necessary  for  its  effective  performance;  and  shall  not  transport  for 
hire  in  any  fiscal  year  of  such  association  or  federation  a  quantity  of 
property  for  non-members  (including  property  transported  for  or  on 
behalf  of  the  United  States  Government  or  any  agency  or  instru¬ 
mentality  thereof)  which  in  terms  of  either  revenue  or  tonnage, 
exceeds  the  total  quantity  of  property  it  transports  for  itself  and  its 
members  in  such  fiscal  year;” 

Sec.  2.  Section  220  of  the  Interstate  Commerce  Act,  as  amended, 
is  further  amended  by  adding  the  following  immediately  after  sub¬ 
section  (f)  : 

“  (g)  The  Commission  or  its  duly  authorized  special  agents,  account¬ 
ants  or  examiners  shall,  during  normal  business  hours,  have  access 
to  and  authority,  under  its  order,  to  inspect,  examine  and  copy  any 
and  all  accounts,  books,  records,  memoranda,  correspondence  and 
other  documents  pertaining  to  motor  vehicle  transportation  of  a 
cooperative  association  or  federation  of  cooperative  associations 
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which  is  required  to  give  notice  to  the  Commission  pursuant  to  the 
provisions  of  Section  203(b)(5)  of  this  Part:  Provided ,  however ,  I  hat 
the  Commission  shall  have  no  authority  to  prescribe  the  form  of  any 
accounts,  records  of  memoranda  to  be  maintained  by  a  coooperative 
association  or  federation  of  cooperative  associations.” 

Sec.  3.  The  amendments  made  by  this  Act  shall  take  effect  on  the 
180th  day  after  the  enactment  of  this  Act. 


General  Services  Administration, 

Washington,  D.C.,  April  J,  1968. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  Your  letter  of  March  7,  1968,  requested 
any  comments  that  the  General  Services  Administration  might  care 
to  offer  on  S.  752  (Subcommittee  Print  No.  1),  90th  Congress,  a  bill 
to  amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify  ( 
this  exemption  with  respect  to  transportation  performed  by  agri¬ 
cultural  cooperative  associations  for  nonmembers. 

The  bill  would  clarify  and  limit  the  exemption  from  the  general 
operation  of  the  Interstate  Commerce  Act  of  motor  vehicles  controlled 
and  operated  by  an  agricultural  cooperative  association  or  federation 
when  used  in  transportation  for  nonmembers  for  compensation. 

GSA  has  not  thus  far  had  occasion  to  utilize  transportation  offered 
by  agricultural  cooperative  associations  and  therefore  is  not  in  a 
position  to  submit  meaningful  comment  on  the  proposed  bill.  Accord¬ 
ingly,  we  defer  to  the  views  of  other  interested  Federal  agencies  as  to 
the  merits  of  the  proposed  bill. 

The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint 
of  the  administration’s  program,  there  is  no  objection  to  the  sub¬ 
mission  of  this  report  to  your  committee. 

Sincerely  yours, 

Lawson  B.  Knott,  Jr.,  Administrator. 


Interstate  Commerce  Commission,  ( 

Washington,  D.C.,  April  29,  1968. 

Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce, 

U.S.  Senate, 

Washington,  D.C. 

Dear  Chairman  Magnuson:  We  have  been  furnished  with  a  copy 
of  a  letter  to  you,  dated  March  29,  1968,  from  the  Secretary  of  Agri¬ 
culture  in  which  he  indicates  that  the  Department  is  willing  to 
accept  the  Subcommittee  Print  No.  1  of  S.  752,  provided^  certain 
revisions  are  made.  As  set  forth  on  pages  4-5  of  the  Secretary’s  letter, 
the  following  changes  would  be  made  in  the  subcommittee  Print: 

(1)  The  percentage  of  traffic  which  can  be  hauled  for  non¬ 
members  would  be  changed  from  10  percent  to  15  percent  and 
measured  by  tonnage  rather  than  revenues. 

(2)  The  definition  of  nonmembers  would  exclude  farmers  and 
cooperative  associations  of  farmers. 
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(3)  The  phrase  “indicental  and  necessary”  would  be  changed 
to  “incidental  to  its  primary  transportation  operation  and 
necessary  for  its  effective  performance.” 

(4)  Inserting  the  word  “interstate”  between  “performs”  and 
“transportation”  on  line  13  of  page  2  of  the  bill. 

(5)  Deletion  of  the  provision  in  the  subcommittee  print  which 
specifically  authorizes  the  Commission  to  make  such  regulation^ 
as  are  required  for  the  policing  of  the  exemption. 

We  understand  that  the  subcommittee  print  with  the  Secretary’s 
suggested  revisions  is  also  acceptable  to  the  American  Farm  Bureau 
Federation,  the  National  Grange,  the  National  Council  of  Farmer 
Cooperatives,  the  Association  of  American  Railroads,  and  the  Ameri¬ 
can  Trucking  Associations,  Inc. 

As  originally  introduced,  S.  752  would  have  limited  transportation 
by  exempt  agricultural  cooperative  associations  for  nonmembers  to 
“farm  >roducts,  farm  supplies,  or  other  farm-related  traffic.”  We 
believed  that  this  bill  would  provide  a  fair  and  workable  solution  to 
the  problems  confronting  both  the  Commission  and  common  carriers 
subject  to  our  jurisdiction  which  have  resulted  from  the  expansion  of 
the  transportation  operations  for  nonmembers  under  present  section 
203(b)(5).  The  Commission  continues  to  prefer  S.  752,  as  originally 
introduced.  However,  subject  to  evaluation  of  such  experience  as  may 
be  gained  thereunder,  the  subcommittee  print  as  revised  by  the  sug¬ 
gestions  of  the  Secretary  of  Agriculture  would  appear  to  be  a  step  in  the 
right  direction.  With  this  qualification,  we  have  no  objection  to  its 
enactment. 

We  should  note  that  some  of  the  provisions  of  the  subcommittee 
print,  as  revised,  in  particular  the  15-percent  limitation  on  nonmenber 
traffic,  will  raise  a  number  of  novel  questions  with  respect  to  administer¬ 
ing  and  enforcing  this  exemption.  It  may  be  possible  to  minimize  these 
potential  difficulties  through  the  establishment  of  appropriate  rules 
and  regulations  defining  the  scope  and  application  of  this  exemption 
as  we  have  done  with  the  exemption  for  the  motor  carrier  transporta¬ 
tion  of  agricultural  commodities  under  section  203(b)(6).  In  this  re¬ 
gard,  we  do  not  construe  the  suggestion  of  the  Secretary  to  delete  the 
specific  provision  in  the  subcommittee  print  which  would  authorize  us 
to  prescribe  reasonable  rules  and  regulations  for  the  administration  of 
this  exemption  as  affecting  our  general  authority  under  section 
204(a)(6)  “to  prescribe  rules,  regulations,  and  procedure  for  such 
administration”  [of  part  II  of  the  act]. 

In  addition,  it  is  our  understanding  that  the  revised  phrase  “inci¬ 
dental  to  its  primary  transportation  operation  and  necessary  for  its 
effective  performance,”  set  forth  on  lines  2  and  3  of  page  2  of  the  sub¬ 
committee  print  means  that  in  no  event  shall  an  exempt  agricultural 
association  or  federation  of  such  associations  transport  for  hire  in 
any  fiscal  year  of  such  association  or  federation  a  quantity  of  property 
for  nonmembers  (including  for  this  purpose  transportation  performed 
for  nonmember  farmers  and  cooperative  association  of  farmers  and 
for  hire  transportation  that  is  otherwise  exempt  from  the  provisions 
of  part  II  of  the  act)  which  in  terms  of  tonnage  exceeds  the  total 
quantity  of  property  it  transports  for  itself  and  its  members  in  such 
fiscal  year.  This  interpretation  appears  to  conform  with  the  position 
of  the  Secretary  of  Agriculture,  the  National  Council  of  Farmer 
Cooperatives  and  with  the  provisions  of  the  Agricultural  Marketing 
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Act  (12  U.S.C.  1 141  j  (a))  as  construed  by  the  U.S.  Court  of  Appeals  in 
Northwest  Agricultural  Cooperative  Association,  Inc.  v.  Interstate  ( ' om - 
merce  Commission  (350  F.  2d  252  (9th  Cir.  1965)  cert,  denied,  3P2 
U.S.  1011  (1966)).  If  our  understanding  is  correct,  we  believe  that  it 
would  be  desirable  for  the  legislative  history  of  his  bill  to  reflect  this 
interpretation  in  order  to  prevent  any  one  cooperative  from  unduly 
enlarging  its  transportation  functions  for  the  public  at  large. 

Sincerely  yours, 

Paul  J.  Tierney,  Chairman. 

Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  the  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  brackets,  new  matter  is  printed  in  italic,  existing  law  in 
which  no  change  is  proposed  is  shown  in  roman) : 

(5)  motor  vehicles  controlled  and  operated  by  a  cooperative  associa¬ 
tion  as  defined  in  the  Agricultural  Marketing  Act,  approved  June  15, 
1929,  as  amended,  or  by  a  federation  of  such  cooperative  associations, 
if  such  federation  possesses  no  greater  powers  or  purposes  than  coopera¬ 
tive  associations  so  defined  but  any  interstate  transportation 

perjormed  by  such  a  cooperative  association  or  federation  of  cooperative 
associations  for  nonmembers  who  are  neither  farmers,  cooperative  associa¬ 
tions  nor  federations  thereof  for  compensation,  except  transportation 
otherwise  exempt  under  this  part,  shall  be  limited  to  that  which  is  incidental 
to  its  primary  transportation  operation  and  necessary  for  its  effective 
performance  and  shall  in  no  event  exceed  15  per  centum  of  its  total  inter¬ 
state  transportation  services  in  any  fiscal  year ,  measured  in  terms  of 
tonnage:  Provided,  That  for  the  purposes  hereof,  notwithstanding  any 
other  provision  of  law,  transportation  performed  for  or  on  behalf  of  the 
United  States  or  any  agency  or  instrumentality  thereof  shall  be  deemed 
to  be  transportation  performed  for  a  nonmember:  Provided  further,  That 
any  such  cooperative  association  or  federation  which  performs  interstate 
transportation  for  nonmembers  who  are  neither  fanners,  cooperative 
associations  nor  federations  thereof,  except  transportation  otherwise 
exempt  under  this  part,  shall  notify  the  Commission  of  its  intent  to 
perform  such  transportation  prior  to  the  commencement  thereof:  And 
provided  further,  that  in  no  event  shall  any  such  cooperative  association  or 
federation  which  is  required  hereunder  to  give  notice  to  the  Commission 
transport  interstate  for  compensation  in  any  fiscal  year  of  such  association 
or  federation  a  quantity  of  property  for  nonmembers  which,  measured  in 
terms  of  tonnage,  exceeds  the  total  quantity  of  property  transported 
interstate  for  itself  and  its  members  in  such  fiscal  year. 

Sec.  2.  Section  220  of  the  Interstate  Commerce  Act,  as  amended, 
is  further  amended  by  adding  a  new  subsection  (g)  after  subsection  (f). 
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[S.  752,  90th  Cong.,  second  sess.] 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 

A  BILL  To  amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify 
this  exemption  with  respect  to  transportation  performed  by  agricultural 
cooperative  associations  for  nonmembers 

Be  it  enacted  by  the  Senate  and  House  oj  Representatives  of  the  United 
States  oj  America  in  Congress  assembled,  That  at  the  end  of  section 
203(b)(5)  of  the  Interstate  Commerce  Act  delete  the  semicolon  and 
add  the  following  language :  ~  butT  m  trams portatiem  for  memmembers 
for  eompeosatiem^  only  when  these  vebieles  a-re  being  meed  im  the 
transportation  of  farm  product-^  farm  srrpplieiy  or  other  farm  related 
trefbet-h  but  any  interstate  transportation  performed  by  such  a  co¬ 
operative  association  or  federation  for  nonmembers  jor  compensation 
( unless  otherwise  exempt  under  this  part)  shall  be  limited  to  that  which  is 
incidental  to  and  necessary  for  its  transportation  services  under  this 
subsection  and  shall  in  no  event  exceed  1 0  per  centum  oj  its  total  interstate 
transportation  services  in  any  jiscal  year,  measured  in  terms  of  revenue 
or  the  eguivalent:  Provided,  That  jor  the  purposes  hereoj,  notwithstanding 
any  other  provision  oj  law,  transportation  performed  jor  or  on  behalj  oj 
the  United  States  or  any  agency  or  instrumentality  thereo  f  shall  be  deemed 
to  be  transportation  perjormed  jor  a  nonmember:  Provided  jurther,  That 
any  such  cooperative  association  or  federation  which  performs  transporta¬ 
tion  jor  nonmembers ,  except  transportation  otherwise  exempt  under  this 
part,  shall  notijy  the  Commission  oj  its  intent  to  perjorm  such  transporta¬ 
tion  prior  to  the  commencment  thereoj:  And  provided  further,  That  the 
Commission  shall  prescribe  reasonable  rules  and  regulations  jor  the 
administration  oj  the  exemption  afforded  hereunder;" . 

Sec.  2.  Section  220  oj  the  Interstate  Commerce  Act,  as  amended,  is 
jurther  amended  by  adding  the  jollo  wing  immediately  ajter  subsection  if) : 

“(g)  The  Commission  or  its  duly  authorized  special  agents  accountants 
or  examiners  shall,  during  normal  business  hours,  have  access  to  and 
authority,  under  its  orchr,  to  inspect,  examine  and  copy  any  and  all 
accounts,  books,  records,  memoranda,  correspondence,  and  other  docu¬ 
ments  pertaining  to  motor  vehicle  transportation  of  a  cooperative  as¬ 
sociation  or  jederation  oj  cooperative  associations  which  is  required  to 
give  notice  to  the  Commission  pursuant  to  the  provisions  oj  section 
203(b)(5)  oj  this  part:  Provided,  however,  That  the  Commission  shall 
have  no  authority  to  prescribe  thejorm  o  f  any  accounts,  records  or  memo¬ 
randa  to  be  maintained  by  a  cooperative  association  or  jederation  oj 
cooperative  associations 

Amend  the  title  so  as  to  read:  “A  bill  to  amend  section  203(b)(5) 
of  the  Interstate  Commerce  Act  to  clarify  this  exemption  with 
respect  to  transportation  performed  by  agricultural  cooperative 
associations  for  nonmembers,  and  for  other  purposes.” 

(43) 
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IN  THE  SENATE  OE  THE  UNITE])  STATES 


January  31, 1967 

Mr.  Magnuson  (for  himself  and  Mr.  Lausciie)  (by  request)  introduced  the 
following  bill;  which  was  read  twice  and  referred  to  the  Committee  on 
Commerce 

May  28  (legislative  day,  May  27),  1968 
Reported  by  Mr.  Lausciie,  with  amendments 

[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


A  BILL 

To  amend  section  203  (b)  (5)  of  the  Interstate  Commerce 
Act  to  clarify  this  exemption  with  respect  to  transportation 
performed  by  agricultural  cooperative  associations  for  11011- 
members. 
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Be  it  enacted  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Congress  assembled, 
-That  at  the  end  of  section  203  (b)  -(5)  of  the 
( dmmereo  Act  delete  the  semicolon  and  add  the  h 
language-?  hnty  in  transportation  for  nonmembers  for 
horn  onbr  when  those  vehicles  are  being  need  in 


the  transportation  of  farm  products,-  farm  suppbee  or  other 
farm  related  tratheeh 

That  at  the  end  of  section  203(b)(5)  of  the  Interstate  Com- 
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merce  Act  delete  the  semicolon  and  add  the  following  lan¬ 
guage:  hut  any  interstate  transportation  performed  hg  such 

a  cooperative  association  or  federation  of  cooperative  asso¬ 
ciations  for  nonmembers  who  are  neither  farmers,  cooperative 
associations,  nor  federations  thereof  for  compensation,  except 
transportation  otherwise  exempt  under  this  part,  shall  be 
limited  to  that  which  is  incidental  to  its  primary  transporta¬ 
tion  operation  and  necessary  for  its  effective  performance  arid 
shall  in  no  event  exceed  15  per  centum  of  its  total  interstate 
transportation  services  in  any  fiscal  year,  measured  in  terms 
of  tonnage:  Provided,  That ,  for  the  purposes  hereof,  notwith¬ 
standing  any  other  provision  of  law,  transportation  performed 
for  or  on  behalf  of  the  United  States  or  any  agency  or  instru¬ 
mentality  thereof  shall  be  deemed  to  be  transportation  per¬ 
formed  for  a  nonmember :  Provided  further,  That  any  such 
cooperative  association  or  federation  which  performs  inter¬ 
state  transportation  for  nonmembers  who  are  neither  farmers, 
cooperative  associations,  nor  federations  thereof ,  except  trans¬ 
portation  otherwise  exempt  under  this  part,  shall  notify  the 
Commission  of  its  intent  to  perform  such  transportation  prior 
to  the  commencement  thereof :  Anil  provided  further,  That  in 
no  event  shall  any  such  cooperative  association  or  federation 
which  is  required  hereunder  to  give  notice  to  the  Commission 
transport  interstate  for  compensation  in  any  fiscal  year  of 
such  association  or  federation  a  quantity  of  property  for 
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nonmembers  which ,  measured  in  terms  of  tonnage,  exceeds 
the  total  quantity  of  property  transported  interstate  for  itself 
and  its  members  in  such  fiscal  year. 

Sec.  2.  Section  220  of  the  Interstate  Commerce  Act, 
as  amended,  is  further  amended,  by  adding  the  following  im¬ 
mediately  after  subsection  (f): 

“(g)  The  Commission  or  its  duly  authorized  special 
agents,  accountants,  or  examiners  shall,  during  normal  busi¬ 
ness  hours,  have  access  to  and  authority,  under  its  order,  to 
inspect,  examine,  and  copy  any  and  all  accounts,  books, 
records,  memorandums,  correspondence,  and  other  documents 
pertaining  to  motor  vehicle  transportation  of  a  cooperative 
association  or  federation  of  cooperative  associations  which 
is  required  to  give  notice  to  the  Commission  pursuant  to  the 
provisions  of  section  203(b)  (5)  of  this  part:  Provided,  how¬ 
ever,  That  the  Commission  shall  have  no  authority  to  pre¬ 
scribe  the  form  of  any  accounts,  records,  or  memorandums 
to  be  maintained  by  a  cooperative  association  or  federation  of 
cooperative  associations." 

Amend  the  title  so  as  to  read:  “A  bill  to  amend  sections 
203(b)  (5)  and  220  of  the  Interstate  Commerce  Act,  as 
amended,  and  for  other  purposes.” 
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SENATE 


13.  FOREIGN  TRADE.  The  Foreign  Relations  Committee  reported  without  amendment 
h\r.  16911,  to  provide  for  U.  S.  participation  in  the  facility  based  on 
special  drawing  rights  in  the  International  Monetary  Fund  (S.  Rept.  ll64) . 
p.  So760 

/ 

14.  TRANSPORTATION .  By  unanimous  consent  S.  1314,  to  amend  section  303(b)  of  the 

In terstate->  Commerce  Act  to  modernize  certain  restrictions  upon/the  application 
and  scope  of.  the  exemption  provided  therein,  was  ordered  indefinitely  post- 

poned  and  pli^ed  on  the  table.  p.  S6770 _ _ _ _ £. _ _ — _ — — — _ - 

Passed  as  reported  S.  752,  to  amend  sections  203  (b)  (5)  and  220  of  the 
Interstate  Commerce  Act,  as  amended  (pp.  S6759-60) .  The  committee  report 
states  the  bill  would  "further  the  objectives  of  the  national  transportation 
policy  and  enhance  our  Nation's  common  carrier  system  by  enabling  the  Inter¬ 
state  Commerce  Commission  to  proceed  more  effectively  against  illegal  operators 
masquerading  as  bona  fide  agricultural  cooperatives,  and  by  restricting  and 
clarifying  the  scope  of  the  agricultural  cooperative  transportation  exemption. 

S.  752  would  accomplish  this  purpose  by  amending  section  203  (b)  (5)  of  the 
Interstate  Commerce  Act  to  limit  the  agricultural  cooperative  transportation 
exemption  therein  provided;  to  require  agricultural  cooperatives  to  notify 
the  Commission  of  their  intent  to  perform  certain  transportation  prior  to  the 
commencement  thereof;  and  to  amend  section  220  of  the  Act  to  grant  the  Com¬ 
mission  specific  authority  to  examine  the  books  and  records  of  such  coopera¬ 
tives  . " 

15.  MILITARY  CONSTRUCTION.  The  Armed  Se/v\ces  Committee  voted  to  report  (but  did  not 

actually  report)  S.  3225,  the  mi^aryVonstruction  authorization  bill  which 
includes  funds  for  the  payment  on  the  debt,  of  the  Commodity  Credit  Corp.  for 
foreign  currencies  used  in  pri^r  years  to^onstruct  military  family  housing 
overseas.  p.  D511 

16.  FOREIGN  TRADE.  Sen.  Tower  Submitted  an  amendment  to  S.  3218,  to  enable  the 

Export- Import  Bank  of  ther  United  States  to  approve  extension  of  certain  loans, 
guarantees,  and  insurance  in  connection  with  exports  from  the  United  States 
in  order  to  improve  the  balance  of  payments  and  footer  the  long-term  commercial 
interests  of  the  United  States.  The  amendment  wouldNrequire  the  Bank  to  con¬ 
tinue  its  previous /policy  with  respect  to  terms  of  rep^yment,  interest  rates, 
fees  and  premiums/applicable  to  loans,  guarantees,  and  Rpsurance  under  the 
Export-Import  Bahk  Act  of  1945,  as  amended.  p.  S6766 

Sen.  Byrd,  ,/a.,  criticized  Poland's  most-favored-nation\f rade  status  with 
this  country/and  inserted  the  text  of  a  resolution  adopted  by  the  Board  of 
Governors  of  the  B'nai  B'rith  which  "calls  upon  the  President\of  the  United 
States  to/aeclare  that  the  conditions  which  led  to  granting  mosTfavored_nation 
benefits/ :o  Poland  no  longer  exist,  and  that  therefore  this  preferential  status 
be  res/inded."  pp.  S6776-7 

Seb.  Byrd,  Va.,  opposed  the  change  of  the  "basic  requirement  of  \he  Export 
Imp/z(rt  Bank  Act;  namely,  that  the  Bank's  export  assistance  should  be  Numited 
tc/those  transactions  which  offer  'reasonable  assurance  of  repayment '  .\  Pi 
o802-  3 


4 


17 \cORPORATION  FARMS.  Sen.  Nelson  announced  that  a  subcommittee  of  the  Select 
Committee  on  Small  Business  will  hold  the  second  of  a  series  of  hearings 
the  effects  of  corporation  farming  on  small  business  and  on  the  economic/and 
social  structure  of  rural  America  beginning  at  9  a.m.  on  Mon.,  June  10/1968, 
in  W^s .  p.  S6767 


18.  YEARBOOK \  Sen.  Jackson  inserted  an  editorial  paying  tribute  to  Interior's 
Conservation  Yearbook  series.  p.  S6771 


19.  TAXATION.  Se\.  Dominick  inserted  two  editorials  discussing  "Federal  spending 
and  the  urgentvneed  to  reduce  it."  pp.  S6778-9 

Sen.  Proxmir\  inserted  a  letter  and  a  table  indicating  "/.he  economy  is 
already  contractile"  and  stated  that  Dr.  Colm,  chief  economist,  National 
Planning  Association  projected  the  proposed  increase  in  /axes  and  reduction 
in  spending  will  res\lt  in  an  increase  in  unemployment  /ext  year.  pp.  S6792-96 


20.  LEGISLATIVE  PROGRAM.  Sen.  Mansfield  announced  that  ^following  disposition  of 


the  conventions,  it  is  the  intention  of  the  leadership  to  bring  up  H.  R. 
16911,  the  so-called  special  drawing  rights.1'  p./S68l8 


e 


21.  ADJOURNED  until  Thurs.,  June 

EXTI 


p.  S6818 
5I0N  OF  RE 


22.  COTTON.  Rep.  Everett  said  "I  would\like  ta  commend  the  U.  S.  Department  of 
Agriculture  for  a  job  well  done  in  shcce/sf ul ly  conducting  the  recent  15th 


Universal  Cotton  Standards  Conf erence'/h  Memphis,  Tenn."  p.  E4929 


23.  OPINION  POLL.  Reps.  Conte  and  Kei th /Insetted  results  of  questionnaires,  in¬ 
cluding  items  of  interest  to  this  Department.  pp.  E4931-2,  E4946-7 


24.  DAIRY  IMPORTS.  Sen.  Thurmond  inserted  a  S.  C. ^General  Assembly  resolution 
favoring  import  quotas  on  evaporated  and  condensed  milk.  p.  E4933 


25.  FOREIGN  AID.  Sen.  Metcalf  praised  joint  efforts  by\oooperatives  in  India  and 
the  U.  S.  in  developing  fertilizer  in  India.  pp.  E4939-40 


26,  TAXES;  EXPENDITURES.  R/p.  Barrett  spoke  in  support  of  t^e  motion  to  instruct 
the  House  conferees  on  the  tax- expendi  ture  bill  to  insis\on  a  $4  billion  re¬ 
duction  rather  than/56  billion.  p.  E4948 

Rep.  Burke,  Maas.,  inserted  a  speech,  "The  Federal  Tax  S^§tem- -Current 
Activities  and  F/ture  Possibilities."  pp.  E4959-62 

Rep.  Byrnes , /Wise . ,  inserted  his  statement  on  Federal  spending,  costs,  and 
inflation.  py.  E4983-4 


27.  METRIC  SYSTEM.  Rep.  McClory  said  there  is  a  growing  interest  in  the\adoption 
of  the  me/ric  system  of  weights  and  measures,  and  inserted  an  articles^  pp. 


E4956-7 


28, 


WATER-SUPPLY.  Rep.  Brotzman  urged  authorization  of  feasibility  studies  to'' 
determine  the  most  economical  source  of  water  to  keep  pace  with  needs.  pp. 


E4J968-9 


The  Senate  met  at  12  o’clock  noon,  and 
was  callecNfo  order  by  the  President  pro 
tempore. 

Rev.  Edward  B.  Lewis,  D.D.,  pastor, 
Capitol  Hill  Tinted  Methodist  Church, 
Washington,  D.C\  offered  the  following 
prayer : 

Dear  God  of  all  goodness,  we  are  re¬ 
minded  of  the  positive  part  of  living 
when  we  bow  for  a  moment  of  prayer. 

In  this  time  of  history  when  we  are 
prone  to  major  on  the  negative,  we  need 
the  thought  of  the  power\>f  the  basic 
goodness  which  is  given  to  lif\as  its  sure 
foundation. 

Help  us  to  have  the  spirit  to  Ininister 
and  not  expect  to  be  ministereckunto. 
Quicken  in  us  an  awareness  of  human 
need.  Teach  us  to  forget  ourselves\in 
service  to  others.  Give  us  the  will  to 
the  personal  spiritual  price  for  the  peace 
we  seek. 

May  we  share  our  abundance  with  the 
hungry,  open  doors  of  opportunity  to  the 
poor,  and  extend  the  hand  of  friendship 
to  the  lonely  and  confused. 

Give  us  the  grace  to  be  wise  stewards  of 
good  things  that  have  been  entrusted 
unto  us. 

We  pray  in  the  name  of  our  Lord. 
Amen. 


THE  JOURNAL 

Mr.  MANSFIELD.  Mr.  President,  I  ask 
unanimous  consent  that  the  reading  of 
the  Journal  of  the  proceedings  of  Mon¬ 
day,  June  3, 1968,  be  dispensed  with. 

The  PRESIDENT  pro  tempore.  With¬ 
out  objection,  it  is  so  ordered. 


MESSAGE  FROM  THE  PRESIDENT 

A  message  in  writing  from  the  Presi¬ 
dent  of  the  United  States  was  communi-/ 
cated  to  the  Senate  by  Mr.  Geisler,  of 
of  his  secretaries. 


EXECUTIVE  MESSAGE  REFERRED 

As  in  executive  session. 

The  PRESIDENT  pro  temp<5re  laid  be¬ 
fore  the  Senate  a  message  fyom  the  Pres¬ 
ident  of  the  United  States  submitting 
the  nomination  of  A.  Everette  MacIn¬ 
tyre,  of  Virginia,  to  bp  a  Federal  Trade 
Commissioner,  whicbPwas  referred  to  the 
Committee  on  Commerce. 


MESSAGE l/FROM  THE  HOUSE 

A  messagVirom  the  House  of  Repre- 
sentativesVny  Mr.  Hackney,  one  of  its 
reading  yclerks,  announced  that  the 
House  Mad  passed,  without  amendment, 
the  following  bills  of  the  Senate : 

SyB452.  An  act  to  provide  for  the  adjust¬ 
ment  of  the  legislative  jurisdiction  exercised 
the  United  States  over  lands  within  the 
3rab  Orchard  National  Wildlife  Refuge  in 
Illinois; 


Senate 

Tuesday,  June  4,  1968 


S.  2634.  An  act  to  amend  section  867(a)  of 
title  10,  United  States  Code,  in  order  to 
establish  the  Court  of  Military  Appeals  as 
the  U.S.  Court  of  Military  Appeals  under 
article  I  of  the  Constitution  of  the  United 
States,  and  for  other  purposes;  and 

S.  3017.  An  act  to  change  the  provision 
with  respect  to  the  maximum  rate  of  in¬ 
terest  permitted  on  loans  and  mortgages 
insured  under  title  XI  of  the  Merchant  Ma¬ 
rine  Act,  1936. 

The  message  also  announced  that  the 
House  had  passed  the  bill  (S.  2047)  to 
exempt  certain  vessels  engaged  in  the 
fishing  industry  from  the  requirements 
of  certain  laws,  with  an  amendment,  in 
which  it  requested  the  concurrence  of 
the  Senate. 

The  message  further  announced  that, 
the  House  had  passed  the  bill  (S.  3363; 
to  designate  the  U.S.  Customs  House 
Building  in  Providence,  R.I.,  as  the  “John 
Fogarty  Federal  Building,” / with 
Amendments,  in  which  it  requested  the 
co\currence  of  the  Senate. 

message  also  announced  that  the 
Hous&Hiad  passed  the  following  bills,  in 
which  ^requested  the  conporrence  of  the 
Senate: 

H.R.  3165\An  act  for  Jt he  relief  of  Hood 
River  CountyV  Oreg.; 

H.R.  8953.  Aa  act  t6  amend  the  act  of 
November  21,  1941  (S5  Stat.  773),  providing 
for  the  alterationVve  construction,  or  reloca¬ 
tion  of  certain  hiopWay  and  railroad  bridges 
by  the  Tennessee;  VaWey  Authority; 

H.R.  10911.  An  act  no  provide  for  prepara¬ 
tion  of  a  rollydf  person^mf  California  Indian 
descent  and/xhe  distribution  of  certain  judg¬ 
ment  funyfs; 

H.R.  10395.  An  act  to  preside  salary  step 
advancements  and  adjustment!*  for  employees 
moviUg  to  and  from  different 'jjay  systems, 
and/ior  other  purposes; 

f.R.  15971.  An  act  to  increase  the  partic- 
Sation  of  law  officers  and  counsel  op.  courts 
lartial,  and  for  other  purposes; 

H.R.  16065.  An  act  to  direct  the  Secretary 
of  Agriculture  to  release  on  behalf  of\the 
United  States  conditions  in  deeds  conveying 
certain  lands  to  the  State  of  Iowa,  and  fc 
other  purposes; 

H.R.  16451.  An  act  to  authorize  the  Sec¬ 
retary  of  Agriculture  to  cooperate  with  the 
several  governments  of  Central  America  in 
the  prevention,  control,  and  eradiction  of 
foot-and-mouth  disease  or  rinderpest; 

H.R.  17002.  An  act  to  amend  the  tobacco 
marketing  quota  provisions  of  the  Agricul¬ 
tural  Adjustment  Act  of  1938;  and 

H.R.  17024.  An  act  to  repeal  section  1727 
of  title  18,  United  States  Code,  so  as  to 
permit  prosecution  of  postal  employees  for 
failure  to  remit  postage  due  collections,  un¬ 
der  the  postal  embezzlement  statute,  section 
1711  of  title  18,  United  States  Code. 


/ 


mit  prosecution  of  postal/employees  for 
failure  to  remit  postage  dq0  collections,  un¬ 
der  the  postal  embezzlement  statute,  section 
1711  of  title  18,  United. States  Code;  to  the 
Committee  on  the  Judiciary. 

H.R.  8953.  An  act  Ao  amend  the  act  of 
November  21,  1941  /55  Stat.  773),  providing 
for  the  alteration/reconstruction,  or  reloca¬ 
tion  of  certain  highway  and  railroad  bridges 
by  the  Tennessee  Valley  Authority;  to  the 
Committee  oyt  Public  Works. 

H.R.  109  \y.  An  act  to  provide  for  prepara¬ 
tion  of  a  noil  of  persons  of  California  Indian 
descent  and  the  distribution  of  certain  judg¬ 
ment  funds;  to  the  Committee  on  Interior 
and  Iy(sular  Affairs. 

1.  15395.  An  act  to  provide  salary  step 
ad/ancements  and  adjustments  for  employ¬ 
es  moving  to  and  from  different  pay  sys¬ 
tems,  and  for  other  purposes;  to  the  Com¬ 
mittee  on  Post  Office  and  Civil  Service. 

H.R.  15971.  An  act  to  increase  the  partici¬ 
pation  of  law  officers  and  counsel  on  courts- 
martial,  and  for  other  purposes;  to  the 
Committee  on  Armed  Services. 

H.R.  16065.  An  act  to  direct  the  Secretary 
of  Agriculture  to  release  on  behalf  of  the 
United  States  conditions  in  deeds  conveying 
certain  lands  to  the  State  of  Iowa,  and  for 
other  purposes; 

H.R.  16451.  An  act  to  authorize  the  Secre¬ 
tary  of  Agriculture  to  cooperate  with  the  sev¬ 
eral  governments  of  Central  America  in  the 
prevention,  control,  and  eradication  of  foot- 
and-mouth  disease  or  rinderpest;  and 

H.R.  17002.  An  act  to  amend  the  tobacco 
marketing  quota  provisions  of  the  Agricul¬ 
tural  Adjustment  Act  of  1938;  to  the  Com¬ 
mittee  on  Agriculture  and  Forestry. 


HOUSE  BILLS  REFERRED 

The  following  bills  were  severally  read 
twice  by  their  titles  and  referred,  as  in¬ 
dicated. 

H.R.  3165.  An  act  for  the  relief  of  Hood 
River  County,  Oreg.;  and 

H.R.  17024.  An  act  to  repeal  section  1727 
of  title  18,  United  States  Code,  so  as  to  per¬ 


LIMITATION  ON  STATEMENTS  DUR¬ 
ING  TRANSACTION  OF  ROUTINE 

MORNING  BUSINESS 

Mr.  MANSFIELD.  Mr.  President,  I  ask 
unanimous  consent  that  statements  in 
relation  to  the  transaction  of  routine 
morning  business  be  limited  to  3  minutes. 

The  PRESIDENT  pro  tempore.  With¬ 
out  objection,  it  is  so  ordered. 

TRANSPORTATION  PERFORMED  BY 

AGRICULTURAL  COOPERATIVE 

ASSOCIATIONS 

Mr.  MANSFIELD.  Mr.  President,  I  ask 
unanimous  consent  that  the  Senate  pro¬ 
ceed  to  the  consideration  of  Calendar 
No.  1136,  S.  752. 

The  PRESIDENT  pro  tempore.  The  bill 
will  be  stated  by  title. 

The  Legislative  Clerk.  A  bill  (S.  752) 
to  amend  section  203(b)  (5)  of  the  Inter¬ 
state  Commerce  Act  to  clarify  this  ex¬ 
emption  with  respect  to  transportation 
performed  by  agricultural  cooperative 
associations  for  nonmembers. 

The  PRESIDENT  pro  tempore.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill,  which  had 
been  reported  from  the  Committee  on 
Commerce  with  an  amendment  to  strike 
out  all  after  the  enacting  clause  and 
insert: 
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That  at  the  end  of  section  203(b)  (5)  of 
the  Interstate  Commerce  Act  delete  the  semi¬ 
colon  and  add  the  following  language :  but 
any  interstate  transportation  performed  by 
such  a  cooperative  association  or  federation 
of  cooperative  associations  for  nonmembers 
who  are  neither  farmers,  cooperative  associa¬ 
tions,  nor  federations  thereof  for  compensa¬ 
tion,  except  transportation  otherwise  exempt 
under  this  part,  shall  be  limited  to  that 
which  is  incidental  to  its  primary  transporta¬ 
tion  operation  and  necessary  for  its  effective 
performance  and  shall  in  no  event  exceed  15 
per  centum  of  its  total  interstate  transporta¬ 
tion  services  in  any  fiscal  year,  measured  in 
terms  of  tonnage :  Provided,  That,  for  the 
purposes  hereof,  notwithstanding  any  other 
provision  of  law,  transportation  performed 
for  or  on  behalf  of  the  United  States  or  any 
agency  or  instrumentality  thereof  shall  be 
deemed  to  be  transportation  performed  for  a 
nonmember:  Provided  further,  That  any 
such  cooperative  association  or  federation 
which  performs  interstate  transportation  for 
nonmembers  who  are  neither  farmers,  co¬ 
operative  associations,  nor  federations 
thereof,  except  transportation  otherwise  ex¬ 
empt  under  this  part,  shall  notify  the  Com¬ 
mission  of  its  intent  to  perform  such  trans¬ 
portation  prior  to  the  commencement 
thereof:  And  provided  further,  That  in  no 
event  shall  any  such  cooperative  association 
or  federation  which  is  required  hereunder  to 
give  notice  to  the  Commission  transport  in¬ 
terstate  for  compensation  in  any  fiscal  year 
of  such  association  or  federation  a  quantity 
of  property  for  nonmembers  which,  meas¬ 
ured  in  terms  of  tonnage,  exceeds  the  total 
quantity  of  property  transported  interstate 
for  itself  and  its  members  in  such  fiscal  year.” 

Sec.  2.  Section  220  of  the  Interstate  Com¬ 
merce  Act,  as  amended,  is  further  amended 
by  adding  the  following  immediately  after 
subsection  (f) : 

“(g)  The  Commission  or  its  duly  au¬ 
thorized  special  agents,  accountants,  or  ex¬ 
aminers  shall,  during  normal  business  hours, 
have  access  to  and  authority,  under  its  order, 
to  inspect,  examine,  and  copy  any  and  all 
accounts,  books,  records,  memorandums,  cor¬ 
respondence,  and  other  documents  pertain¬ 
ing  to  motor  vehicle  transportation  of  a  co¬ 
operative  association  or  federation  of  co¬ 
operative  associations  which  is  required  to 
give  notice  to  the  Commission  pursuant  to 
the  provisions  of  section  203(b)  (5)  of  this 
part:  Provided,  however.  That  the  Commis¬ 
sion  shall  have  no  authority  to  prescribe  the 
form  of  any  accounts,  records,  or  memoran¬ 
dums  to  be  maintained  by  a  cooperative  as¬ 
sociation  or  federation  of  cooperative  as¬ 
sociations.” 

Mr.  LAUSCHE.  Mr.  President,  the  bill, 
S.  752,  which  was  ordered  reported 
unanimously  by  the  Senate  Commerce 
Committee,  would  further  the  objectives 
of  our  national  transportation  policy  and 
strengthen  our  Nation’s  common  carrier 
system  by  enabling  the  ICC  to  act  more 
effectively  against  illegal  haulers  pre¬ 
tending  to  be  bona  fide  farm  cooperatives, 
and  by  restricting  and  clarifying  the 
agricultural  cooperative  transportation 
exemption. 

S.  752  contains  two  sections.  The  first 
section  proposes  to  amend  section 
203(b)(5)  of  the  Interstate  Commerce 
Act  to  limit  the  agricultural  cooperative 
transportation  exemption,  and  to  require 
agricultural  cooperatives  to  notify  the 
ICC  before  transporting  “general 
freight.”  Section  2  of  S.  752  proposes  to 
amend  section  220  of  the  Interstate  Com¬ 
merce  Act  to  grant  the  Commission 
specific  authority  to  examine  the  books 
and  records  of  such  cooperatives. 


In  the  last  Congress,  Public  Law  89-170 
was  enacted  to  amend  the  Interstate 
Commerce  Act  to  provide  the  Commis¬ 
sion  with  better  tools  to  eliminate  illegal 
carriers  from  the  highways.  This  legis¬ 
lation  provided  for  cooperative  State  and 
Federal  enforcement  agreements,  civil 
forfeiture  penalties,  and  increased  penal¬ 
ties  for  violations  of  the  Interstate  Com¬ 
merce  Act. 

After  the  enactment  of  this  legislation, 
in  the  first  session  of  the  89th  Congress, 
the  Surface  Transportation  Subcommit¬ 
tee  began  considering  legislation  recom¬ 
mended  by  the  ICC  to  enable  the  Com¬ 
mission  to  proceed  against  illegal  op¬ 
erators  pretending  to  be  legitimate  farm 
services  operating  under  the  agricultural 
cooperative  transportation  exemption. 

Surface  Transportation  Subcommit¬ 
tee  hearings  were  held  on  the  ICG’s  pro¬ 
posal  in  the  89th  Congress,  and  on  a  re¬ 
vised  ICC  legislative  recommendation  on 
July  24,  25,  and  26,  1967,  in  this  Congress. 

The  Surface  Transportation  Subcom¬ 
mittee  recommended  to  the  full  commit¬ 
tee  a  somewhat  different  bill  than  the 
proposal  suggested  by  the  Commission. 
The  subcommittee’s  approach  with  cer¬ 
tain  amendments  suggested  by  the  De¬ 
partment  of  Agriculture  was  favorably 
reported  by  the  full  committee.  The  ver¬ 
sion  of  S.  752  as  reported  is  acceptable 
to  the  Department  of  Agriculture  and  to 
the  major  farm  groups  testifying — the 
National  Council  of  Farmer  Cooperatives, 
American  Farm  Bureau  Federation,  and 
the  National  Grange.  The  reported  ver¬ 
sion  of  S.  752  is  also  acceptable  to  the 
Interstate  Commerce  Commission,  the 
American  Trucking  Associations  and  the 
Association  of  American  Railroads. 

The  bill  as  reported  requires  a  coopera¬ 
tive  to  notify  the  Commission  before  be¬ 
ginning  to  transport  general  freight,  au¬ 
thorizes  the  Commission  to  inspect  the 
books  and  records  of  such  cooperatives, 
and  clarifies  and  limits  the  agricultural 
cooperative  transportation  exemption. 
The  exemption  limit  proposed  in  the  bill 
is  that  for-hire  transportation  performed 
by  a  cooperative  or  federation  of  such 
cooperatives  for  nonmembers  who  are 
neither  farmers,  cooperative  associations, 
nor  federations  thereof  and  excepting 
agricultural  products  which  are  ex¬ 
empted  from  other  provisions  of  the  In¬ 
terstate  Commerce  Act,  shall  be  limited 
to:  First,  transportation  which  is  in¬ 
cidental  to  the  cooperative’s  primary 
transportation  operation  and  necessary 
for  its  effective  performance;  and  second, 
transportation  which  in  no  event  exceeds 
15  percent  of  the  cooperative’s  total  in¬ 
terstate  transportation  services  in.  any 
fiscal  year,  measured  in  terms  of  ton¬ 
nage. 

The  proposed  bill  is  acceptable  to  both 
the  farm  community  and  the  transporta¬ 
tion  industry.  The  revised  scope  of  this 
limitation,  notice,  and  inspection  of 
books  and  records  provisions  will  pro¬ 
vide  a  workable  means  whereby  the  Com¬ 
mission  can  identify  and  proceed  against 
illegal  operators  masquerading  as  legit¬ 
imate  exempt  cooperative  transportation 
opeiations.  At  the  same  time  the  revised 
scope  of  this  limitation  will  enable  bona 
fide  agricultural  cooperatives  to  continue 
to  provide  farm  services  without  sub¬ 


stantially  affecting  our  national  common 
carrier  system. 

The  PRESIDENT  pro  tempore.  The 
question  is  on  agreeing  to  the  commit¬ 
tee  amendment. 

The  amendment  was  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  was  read  the  third 
time,  and  passed. 

The  title  was  amended,  so  as  to  read: 
“A  bill  to  amend  sections  203(b)  (5)  and 
220  of  the  Interstate  Commerce  Act,  as 
amended,  and  for  other  purposes.” 


ORDER  OF  BUSINESS 

Mr.  MANSFIELD.  Mr.  President,  I  sug¬ 
gest  the  absence  of  a  quorum. 

The  PRESIDENT  pro  tempore.  The 
clerk  will  call  the  roll 

The  bill  clerk  proceeded  to  call  the 
roll. 

Mr.  YOUNG  of  Ohio.  Mr.  President,  I 
ask  unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER  /Mr. 
Lausche  in  the  chair) .  Without  objec¬ 
tion,  it  is  so  ordered. 


REPORT  OF  A  COMMITTEE 

The  following  report  of  a  committee 
was  submitted : 

By  Mr.  MANSFIELD  (for  Mr.  Fulbright)  , 
from  the  Committee  on  Foreign  Relations, 
without  amendment: 

H.R.  16911.  An  act  to  provide  for  U.S.  par¬ 
ticipation  in  the  facility  based  on  specfal 
drawing  rights  in  the  International  Monetary 
Fund,  and  for  other  purposes  (Rept.  No. 
1164). 


EXECUTIVE  REPORTS  OF 
COMMITTEES 

As  in  executive  session. 

The  following  favorable  reports  of 
nominations  were  submitted: 

By  Mr.  THURMOND,  from  the  Committee 
on  Armed  Services : 

Gen.  Harold  Keith  Johnson,  Army  of  the 
United  States  (major  general,  U.S.  Army),  to 
be  placed  on  the  retired  list  in  the  grade  of 
general;  and 

'Gen.  William  Childs  Westmoreland,  Army 
of  Nie  United  States  (major  general,  U.S. 
ArmX,  for  appointment  as  Chief  of  Staff, 
U.S.  AAny. 

By  mX  CANNON,  from  the  Committee  on 
Armed  Services : 

Ernest  Louis  Massad,  of  Oklahoma,  to  be 
Deputy  Assistant  Secretary  of  Defense  for 
Reserve  AffairX 

By  Mr.  BYRlXbf  Virginia,  from  the  Com¬ 
mittee  on  Armed  Services: 

Vice  Adm.  Walc^mar  F.  A.  Wendt,  U.S. 
Navy,  for  commandXnd  other  duties  deter¬ 
mined  by  the  Presides,  for  appointment  to 
the  grade  of  admiral  wHfie  so  serving. 

By  Mr.  MANSFIELD  (Nr  Mr.  Fulbright), 
from  the  Committee  on  Noreign  Relations, 
reported  favorably,  with  reservations: 

Executive  J,  90th  Congress^  first  session, 
Tax  Convention  with  Brazil;  ^Executive  N, 
90th  Congress,  first  session.  Tax 'Convention 
with  France;  and  Executive  D,  Nth  Con¬ 
gress,  first  session.  Tax  Convention  with 
the  Philippines  (Exec.  Rept.  No.  5).\ 


BILLS  INTRODUCED  \ 

Bills  were  introduced,  read  the  first* 
time,  and,  by  unanimous  consent,  the 
second  time,  and  referred  as  follows: 


!K)Tti  CONGRESS 
2d  Session 


S.  752 


m  THE  HOUSE  OE  REPRESENTATIVES 

June  5, 1968 

Referred  to  the  Committee  on  Interstate  and  Foreign  Commerce 


AN  ACT 

To  amend  sections  203  (b)  (5)  and  220  of  the  Interstate 
Commerce  Act,  as  amended,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepvesenta- 

2  tines  of  the  United  States  of  America  in  Congress  assembled, 

3  That  at  the  end  of  section  203  (h)  (5)  of  the  Interstate  Com- 

4  merce  Act  delete  the  semicolon  and  add  the  following  lan- 

5  guage :  “,  hut  any  interstate  transportation  performed  by  such 

6  a  cooperative  association  or  federation  of  cooperative  asso- 

7  eiations  for  nonmembers  who  are  neither  farmers,  cooperative 

8  associations,  nor  federations  thereof  for  compensation,  except 

9  transportation  otherwise  exempt  under  this  part,  shall  be 

10  limited  to  that  which  is  incidental  to  its  primary  transporta- 

11  tion  operation  and  necessary  for  its  effective  performance  and 

I 


1  shall  in  no  event  exceed  15  per  centum  of  its  total  interstate 

2  transportation  services  in  any  fiscal  year,  measured  in  terms 

3  of  tonnage :  Provided,  That,  for  the  purposes  hereof,  notwith- 

4  standing  any  other  provision  of  law,  transportation  per- 

5  formed  for  or  on  behalf  of  the  United  States  or  any  agency  or 

6  instrumentality  thereof  shall  he  deemed  to  he  transportation 

7  performed  for  a  nonmember:  Provided  further,  That  any  such 
S  cooperative  association  or  federation  which  performs  inter- 
9  state  transportation  for  nonmembers  who  are  neither  farmers, 

10  cooperative  associations,  nor  federations  thereof,  except  trans- 

11  porta tion  otherwise  exempt  under  this  part,  shall  notify  the 

12  Commission  of  its  intent  to  perform  such  transportation  prior 

13  to  the  commencement  thereof:  And  provided  further,  That  in 

14  no  event  shall  any  such  cooperative  association  or  federation 

15  which  is  required  hereunder  to  give  notice  to  the  Commission 

16  transport  interstate  for  compensation  in  any  fiscal  year  of 

17  such  association  or  federation  a  quantity  of  property  foi¬ 
ls  nonmembers  which,  measured  in  terms  of  tonnage,  exceeds 

19  the  total  quantity  of  property  transported  interstate  for  itself 

20  and  its  members  in  such  fiscal  year. 

21  Sec.  2.  Section  220  of  the  Interstate  Commerce  Act, 

22  as  amended,  is  further  amended  by  adding  the  following  im- 

23  mediately  after  subsection  (f)  : 

24  “  (g)  The  Commission  or  its  duly  authorized  special 

25  agents,  accountants,  or  examiners  shall,  during  normal  busi- 
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ness  hours,  have  access  to  and  authority,  under  its  order,  to 
inspect,  examine,  and  copy  any  and  all  accounts,  hooks, 
records,  memorandums,  correspondence,  and  other  documents 
pertaining  to  motor  vehicle  transportation  of  a  cooperative 
association  or  federation  of  cooperative  associations  which 
is  required  to  give  notice  to  the  Commission  pursuant  to  the 
provisions  of  section  203  (b)  (5)  of  this  part:  Provided ,  how¬ 
ever,  That  the  Commission  shall  have  no  authority  to  pre¬ 
scribe  the  form  of  any  accounts,  records,  or  memorandums 
to  be  maintained  by  a  cooperative  association  or  federation  of 
cooperative  associations. ” 

Passed  the  Senate  June  4,  1968. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 
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15. 


FHA  LOANS.  The  Agriculture  Committee  reported  with  amendment  H.R.  18209,  to/ 
provide  for  loans  to  supplement  farm  income  and  to  provide  for  additional 
recreation  loans,  extend  the  period  for  water  and  sewer  grants  prior  to 
completion  of  a  comprehensive  plan,  increase  the  amount  of  unsold  insured  loans 
tKat  may  be  made  out  of  the  fund,  raise  the  aggregate  annual  limits  grants, 
ana\remove  the  annual  ceiling  on  insured  loans  (H.  Rept„  1635).  p. /H6048 

14.  TRAN SPOLIATION;  SHIPPING.  The  Public  Works  Committee  reported  with  amendment 
S.  2658\relating  to  vehicle  weight  and  width  limitations  on  t Yy<  Interstate 
System  in\order  to  make  certain  increases  in  such  limitations XH.  Rept.  1636) 
p.  H6048 

Rep.  Chamberlain  stated  the  volume  of  free-world-flag  ship  trade  with  North 
Vietnam  is  "u\60  per  cent  since  the  President  announced  /Hie  bombing  restric¬ 
tions.  ..and  yetSfhe  administration  expresses  no  concern/'’  p.  H5959 

RECLAMATION.  The  F?vreign  Affairs  Committee  reported  without  amendment  S.  660, 
granting  the  consent\of  Congress  to  a  Great  Lakes  %/sin  Compact  (H.  Rept.  1640) 
p.  H6048 

PUBLIC  LAW  480.  ReceivedNthe  conference  reportyon  S.  2986,  to  extend  Public  Law 
480,  83rd  Congress,  for  3\ears  (H.  Rept.  164/)  .  pp.  H6034-6 

ELECTRIFICATION.  The  Interstate  and  Foreign  Commerce  Committee  reported  with 
amendment  H.  R.  12698,  to  amenck  the  Federal  Power  Act  to  clarify  the  manner 
in  which  the  licensing  authority\of  th<y/Commission  and  the  right  of  the  United 
States  to  take  over  a  project  or  projycts  upon  or  after  the  expiration  of 
any  license  shall  be  exercised  (H.  \/pt  1643).  p.  H6048 

18.  EDUCATION.  The  Education  and  Labcy5  ConXittee  was  granted  until  midnight  July  6 
to  file  a  report  on  H.R.  15067, /the  higher  education  amendments  for  1968, 
p.  H5958 

The  Education  and  Labor  C/nmittee  voted  \o  report  (but  did  not  actually 
report)  H.R.  16460,  amended/  the  vocational  education  amendments.  p.  D639 


j, 
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19.  COOPERATIVES.  A  subcommittee  of  the  Interstate  and  Foreign  Commerce  Committee 
approved  for  full  committee  action  So  752,  amended,  to  amend  the  Interstate 
Commerce  Act  to  clarify  this  exemption  with  respect  to  transportation  performed 
by  agricultural  cooperative  associations  for  nonmembers,  p.  D639 


TEXTILES.  Rep.  L  ft  drum  expressed  concern  over  the  "futui 
industry  and  iry^  rted  an  article  "Apparel  Makers  To  Buil< 


LEGISLATIVE  PROGRAM.  Rep.  Albert  announced  the  following  pro  ram  for  next  week: 
Mon.,  the  busing  bill.  Tues.  and  the  balance  of  the  week,  housing  bill,  and 

the  foveiA  aid  authorization  bill.  p< 


22 


course 

.Abroad 


of  the  textile 
pp.  H6041-44 


H6036 


D,  in  accordance  with  H.  Con.  Res.  792,  until  Mon.,  July  8 


H6047 


V 
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EXTENSION  OF  REMARKS 


23„\POVERTY.  Rep.  Berry  spoke  on  poverty  on  the  Indian  reservations.  p. 


24.  FLOOD  INSURANCE.  Rep.  Boggs  inserted  articles  on  flood  damage  and  spc^ke  on 
the\need  for  flood  insurance.  pp.  E6150-1 


25.  FARM  PROGRAM.  Rep.  Arends  inserted  a  letter  from  the  Ill.  Agricultural  Assoc, 
on  the  rteed  for  a  sound  national  farm  program,  pp.  E6153-4 


26.  FOREIGN  AID\  Rep.  Bolling  inserted  two  of  Rep.  Anderson's,  Tenn.,  letters 

supporting  foreign  aid.  Rep.  Fraser  inserted  the  results  of  an  investigation 
of  our  foreigiXaid  in  Vietnam,  and  an  article  on  our  fore/gn  aid  and  the 
dividends  it  isNbeginning  to  pay.  pp.  E6159-60,  E6176,  /E6205 


27.  HUNGER.  Rep.  Dow  inserted  an  article  on  the  prospect/of  mass  starvation  in 
Biafra.  pp.  E6160-P 


28.  CIGARETTES.  Rep.  Jones  Renounced  the  Federal  Tra^te  Commission's  report  on 
cigarettes,  p.  E6165 


29.  OPINION  POLLS.  Rep.  CorbettXRep.  Ford,  and  Ilep.  Conte  inserted  the  results  of 
polls  taken  in  their  home  districts  which  ^zontained  items  of  interest  to  this 
Department,  pp.  E6166-7,  E6172V  E6174-5 


30.  TAXES.  Rep.  Battin  inserted  a  newsletter  to  his  constituents  on  the  excise  tax 
bill  and  Rep.  Blackburn  inserted  a  Xtbss  release  explaining  his  position  on 
the  revenue- expenditure  control  pacxahe.  pp.  E6175,  E6182 


31.  WATER.  Rep.  Edwards  inserted  an  Article  an  why  the  U.S.'s  water  supply  is  failin 
and  Rep.  McClure  inserted  material  on  watX^  needs  in  the  Snake  River  Basin, 
pp.  E6194-5,  E6197-6201 


32.  TEXTILES.  Rep.  St.  Onge  inserted  his  statement^n  the  need  for  protection  for 
the  U.S.  textile  industry;  p.  E6195 


BILLS  INTRODUCED 


33.  TAXATION.  H.  R.  18327  by  Rep.  Curtis  to  amend  the  Intfhmal  Revenue  Code 
of  1954  to  increase  the  credit  against  tax  for  retiremerVt  income;  to  the 
Ways  and  Means  Committee.  Remarks  of  author  pp.  E6154-5. 


34.  INFORMATION,  W.  R.  18331  by  Rep.  Fuqua,  to  amend  section  4356\of  title  39,  United 
States  Code/  relating  to  certain  mailings  of  State  departments\of  agriculture; 
to  the  Poyr  Office  and  Civil  Service  Committee. 


35.  RECREATION.  H.  R.  18333  by  Rep  Kyi,  to  authorize  the  Secretary  of  the  Interior 
to  st»dy  the  feasibility  and  desirability  of  establishing  an  Upper  Mississippi 
Valley  National  Recreation  Area  between  Wood  River,  Ill.,  and  Minneapolis,  Minn, 
t a/interior  and  Insular  Affairs  Committee. 
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HIGHLIGHTS t  Hous6  received  conference  report  on  Interior  appropriation  bill. 

House  committee/reported  co-op  tax  exemption  bill.  House  passed  housing  bill. 

House  Rules  Committee  cleared  supergrades  and  pine-gum  price  support  bills.  Sen¬ 
ate  passed  ddiy  indemnity  bill.  Senate  passed  wilderness  bills.  Sen^e  committee 
voted  to  report  farm  bill.  Senate  committee  voted  to  report  measure  to  establish 
commissi 0/1  on  hunger. 


-  2  - 


HOUSE 


1.  APPROPRIATIONS.  Received  the  conference  report  on  H#  R.  1739U,  the  Interi^f  and 

relaSd  agencies  appropriation  bill  (H.  Rept.  16610 .  A  table  reflecting/confereesl 
action  op  items  relating  to  Forest  Service  is  attached  to  this  Digest. 


2.  HOUSING.  Passed  with  amendment  S.  3U97,  the  housing  bill  (pp.  H6l98y302,  H6197-8). 
Agreed  to  anVamendment  by  Rep.  Stephens  to  establish  the  Se-^~He^^0^s:^g 
Development  Fpid  to  be  used  as  a  revolving  fund.  Rep.  Stephens  seated  the  purpose 
of  the  amendment  "is  to  provide  some  guidance  through  the  Farmers  Home  Adminis¬ 
tration  for  the  people  who  are  planning  to  provide  self -help  Abusing  for  them¬ 
selves"  and  the  Aunt  of  money  involved  is  $1  million  for  the  first  year,  $2 
million  for  the  seccpd  year"  (pp.  H6223-9)*  A  motion  by  Itep.  Brock  to  recommit 
the  bill  was  rejectecNby  a  vote  of  217-193  (pp. H6269-6) <>  /Conferees  were 
appointed  (p.  H6302).  \  similar  bill,  H.  R.  17989,  paspfed  earlier  with  amend¬ 
ments  by  a  vote  of  299**1^Uj  was  tabled. 


3.  COOPERATIVES •  The  Interstate  and  Foreign  Commerce  Committee  reported  without 

amendment  S.  792,  to  amend  the  Interstate  Commerce  Act  to  clarify  exemptions 
with  respect  to  transportation  performed  by  agricultural  cooperative  associa¬ 
tions  for  nonmembers  (K.  Rept.  1667).  P*  H6320  


e 


U.  HONEY.  A  subcommittee  of  the  Agriculture  Coptfnittee  "considered  and  passed  over 
without  prejudice  H.  R.  16U99,"  the  Hqney  /promotion  and  research  bill.  pp. 

D698-9 


9.  INTERNATIONAL  DEVELOPMENT.  The  Banking  an^L  Currency  Committee  voted  to  report 

(but  did  not  actually  report)  H.  R. /i6779,\o  provide  for  increased  participation 
by  the  U.  S.  in  the  International  J<fevelopmen\. Association,  p.  D699 


6.  LANDS.  The  Interior  and  Insular /Affairs  Committee  voted  to  report  (but  did  not 


actually  report)  H.  R.  U930, 
lands  held  under  color  of  tiy 
veyance  of  the  mineral  est. 
of  public  land  not  exceeding 
cultivated,  p.  D699 


tended,  relating  toSlhe  issuance  of  patents  for 
Le  to  liberalize  the  requirements  for  the  con- 
and  H.  R.  13797,  amended,  to  authorize  the  sale 
120  acres  which  contains\>ome  land  which  may  be 


c 


7.  PERSONNEL;  VEHICLES;  /PINE-GUM.  The  Rules  Committee  reported  resolutions  for 
the  consideration  ojt  H.  R.  19890,  to  provide  for  additional  {positions  in  cer¬ 
tain  executive  agencies;  S.  2698,  relating  to  vehicle  weight  and  width  limits* 
tions  on  the  Interstate  System,  in  order  to  make  certain  increases  in  such 
limitations;  and  S.  2911,  to  maintain  and  improve  the  income  of  producers  of 
crude  pine  gijfl{,  to  stabilize  production  of  crude  pine  gum.  p.  H632. 


8.  PUBLIC  WORK^.  The  Public  Works  Commit  tee  voted  to  report  (but  did  not  \ctually 
report)  3710,  to  authorize  the  construction,  repair,  and  preservation  of 
certain/public  works  on  rivers  and  harbors  for  navigation,  flood  control] 
p.  D6( 


9.  WATERSHEDS.  Received  from  this  Department  plans  for  works  of  improvement  on 
various  watershed  projects;  to  Agriculture  and  Public  Works  Committees,  p. 
te320 
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AGRICULTURAL  COOPERATIVE  TRANSPORTATION 

EXEMPTION 


July  10,  1968. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


'  Mr.  Staggers,  from  the  Committee  on  Interstate  and  Foreign 

Commerce,  submitted  the  following 

REPORT 

[To  accompany  S.  752] 

The  Committee  on  Interstate  and  Foreign  Commerce,  to  whom 
was  referred  the  bill  (S.  752)  to  amend  sections  203(b)(5)  and  220  of 
the  Interstate  Commerce  Act,  as  amended,  and  for  other  purposes, 
having  considered  the  same,  report  favorably  thereon  without  amend¬ 
ment  and  recommend  that  the  bill  do  pass. 

Purpose  of  the  Bill 

The  purpose  of  S.  752  is  to  clarify  the  meaning  of  the  exemption 
from  the  provisions  of  the  Interstate  Commerce  Act  provided  for  the 
transportation  by  motor  vehicles  operated  by  an  agricultural  coopera- 
\  tive  association,  particularly  when  such  vehicles  are  used  to  perform 
'  transportation  for  nonmembers. 

This  clarification  is  accomplished  through  amendment  to  section 
203(b)(5)  of  the  act  restricting  such  transportation  where  the  non¬ 
members  are  neither  farmers,  cooperative  associations,  nor  federations 
thereof  to  that  which  is  (1)  incidental  to  the  association’s  primary 
transportation  operation  and  necessary  for  its  effective  performance, 
and  in  no  event  in  excess  of  15  percent  of  its  total  transportation  serv¬ 
ice  and  including  within  such  percentage  transportation  performed 
for  the  United  States;  and  (2)  amending  section  220  of  the  act  to  grant 
the  Commission  specific  authority  to  examine  the  books  and  records 
of  such  cooperative  as  they  pertain  to  their  transportation  services. 
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Background  and  Need  for  the  Legislation 

The  agricultural  cooperative  transportation  exemption  set  forth 
in  section  293(b)(5)  of  the  Interstate  Commerce  Act  provides  as 
follows : 

Section  203(b) :  “Nothing  in  this  part  except  the  provisions 
of  section  203  relative  to  qualifications  and  maximum  hours 
of  service  of  employees  and  safety  of  operation  or  standards 
of  equipment  shall  be  construed  to  include  *  *  *  (5)  motor 
vehicles  controlled  and  operated  by  a  cooperative  association 
as  defined  in  the  Agricultural  Marketing  Act,  approved  June 
15,  1929,  as  amended,  or  by  a  federation  of  such  cooperative 
associations,  if  such  federation  possesses  no  greater  powers  or 
purposes  than  cooperative  associations  so  defined;” 

Under  this  section,  motor  vehicles  controlled  and  operated  by 
agricultural  cooperatives,  or  by  a  federation  of  such  cooperatives, 
are  exempt  from  the  Commission’s  economic  regulation  provided 
the  cooperatives  meet  certain  qualifying  criteria  as  defined  in  the 
Agricultural  Marketing  Act  of  1929  (12  U.S.C.  1 141  j) .  The  original 
exemption  from  regulation  for  agricultural  cooperatives  was  included 
in  the  Motor  Carrier  Act  of  1935.  In  1940,  this  exemption  was  ex¬ 
panded  to  include  a  federation  of  such  cooperative  associations,  if 
such  federation  possesses  no  greater  powers  or  purposes  than  coopera¬ 
tive  associations  so  defined. 

Section  15(a)  of  the  Agricultural  Marketing  Act  of  1929  (12  U.S.C. 
1 141  j) ,  defines  the  cooperatives  entitled  to  the  exemption  under  section 
203  (b)  (5)  as  follows : 

As  used  in  this  act,  the  term  “cooperative  association” 
means  any  association  in  which  farmers  act  together  in 
processing,  preparing  for  market,  handling,  and/or  market¬ 
ing  the  farm  products  of  persons  so  engaged,  and  also  means 
any  association  in  which  farmers  act  together  in  purchasing, 
testing,  grading,  processing,  distributing,  and/or  furnishing 
farm  supplies  and/or  farm  business  services:  Provided,  how¬ 
ever,  That  such  associations  are  operated  for  the  mutual 
benefit  of  the  members  thereof  as  such  producers  or  pur¬ 
chasers  and  conform  to  one  or  both  of  the  following  require¬ 
ments: 

First.  That  no  member  of  the  association  is  allowed  more 
than  one  vote  because  of  the  amount  of  stock  or  membership 
capital  he  may  own  therein;  and 

Second.  That  the  association  does  not  pay  dividends  on 
stock  or  membership  capital  in  excess  of  8  per  centum  per 
annum. 

And  in  any  case  to  the  following: 

Third.  That  the  association  shall  not  deal  in  farm  products, 
farm  supplies,  and  farm  business  services  with  or  for  non¬ 
members  in  an  amount  greater  in  value  than  the  total  amount 
of  such  business  transacted  by  it  with  or  for  members.  All 
business  transacted  by  any  cooperative  association  for  or  on 
behalf  of  the  United  States  or  any  agency  or  instrumentality 
thereof  shall  be  disregarded  in  determining  the  volume  of 
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member  and  nonmember  business  transacted  by  such 
association. 

Inasmuch  as  section  203(b)(5)  is  modified  only  by  the  terms  of  the 
definition  of  a  cooperative  association  as  defined  in  the  Agricultural 
Marketing  Act,  it  will  be  perceived  that  the  problems  arising  in  con¬ 
nection  with  transportation  by  such  an  association  for  nonmembers 
stem  from  item  No.  3,  above;  namely,  that  the  association  may  deal  in 
services  for  nonmembers  in  an  amount  up  to  the  value  of  the  business 
transacted  with  members  and  from  the  fact  that  business  done  for  the 
United  States  is  not  included  in  determining  the  volume  of  such  non¬ 
member  business. 

In  the  last  Congress,  Public  Law  89-170  was  enacted,  culminating 
many  years  of  effort  to  provide  the  Interstate  Commerce  Commission 
with  improved  tools  to  combat  illegal  carriage.  This  legislation  in¬ 
cluded  the  transportation  message  recommendations  for  cooperative 
State  and  Federal  enforcement  agreements,  civil  forfeiture  penalties, 
increased  penalties,  and,  in  addition,  contained  provisions  for  uniform 

)  State  registration  of  motor  carrier  certificates. 

At  that  time  some  consideration  was  given  to  the  problem  of  those 
operators  performing  general  transportation  services  under  the  guise 
of  being  exempt  agricultural  cooperatives.  The  Interstate  Commerce 
Commission  made  certain  recommendations  for  legislation  and 
extensive  hearings  were  held  by  the  Senate  committee  on  this  problem. 

Following  the  decision  of  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  in  Northwest  Agricultural  Cooperatives  Association  v.  Interstate 
Commerce  Commission  (350  F.  2d  252  (1965),  certiorari  denied,  382 
U.S.  1011  (1966)),  which  reversed  the  position  taken  by  the  Inter¬ 
state  Commerce  Commission  in  1961  in  the  Machinery  Haulers 
Association  v.  Agricultural  Commodity  Service  (86  M.C.C.  5),  the 
Commission  recommended  that  something  be  done  to  limit  the  scope 
of  the  cooperative  exemption  since  it  appeared  that  the  case  had 
stimulated  expansion  of  the  transportation  of  non-farm-related 
traffic  being  handled  by  these  cooperatives  for  nonmembers.  The 
information  stated  that  certain  farm  cooperative  associations  were 
even  soliciting  through  newspaper  advertisements  and  by  letters  to 
traffic  managers  for  all  kinds  of  freight  on  backhaul  movements.  In 
the  case  of  one  organization,  Agricultural  Transportation  Association 

)of  Texas,  the  Department  of  Defense  advised  that  they  intended  to 
continue  to  use  their  services  for  the  movement  of  military  traffic, 
even  after  the  ICC  had  found  the  organization  to  be  engaging  in 
for-hire  transportation  without  appropriate  authority,  until  review 
of  the  ICC  decision  was  completed  in  the  court.  The  Commission’s 
decision  that  this  operation  was  unlawful  was  upheld  by  a  three- 
judge  court  decision  in  Agricultural  Transportation  Association  of 
Texas  v.  United  States  (274  Fed.  Supp.  528). 

The  Commission’s  recommendations  for  legislation  were  submitted 
in  the  90th  Congress  as  H.R.  6530  and  as  S.  752.  Following  hearings 
last  year  by  the  Senate  committee  on  S.  752,  all  parties  at  interest, 
including  the  Department  of  Agriculture,  the  agricultural  cooperative 
organizations  and  farm  groups,  worked  out  language  acceptable  to 
all  which  substantially  amended  the  bills  as  introduced  and  is  con¬ 
tained  in  the  form  of  S.  752  as  it  passed  the  Senate  and  was  referred 
to  this  committee,  and  is  the  text  of  the  bill  here  being  reported. 
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What  This  Bill  Does 

The  bill  is  in  two  sections.  The  first  section  amends  section  203(b)  (5) 
of  the  Interstate  Commerce  Act  by  adding  clarifying  and  limiting 
language  to  the  exemption  therein  contained.  This  clarifying  and 
limiting  language  is  in  itself  limited  by  three  provisos.  The  second 
section  of  the  bill  amends  section  220  of  the  Interstate  Commerce 
Act  by  adding  an  additional  subsection  (f)  to  specifically  authorize 
the  Commission  to  inspect  the  books  and  records  pertaining  to  motor 
vehicle  transportation  of  cooperatives  and  federations  required  to  give 
the  notice  called  for  in  the  second  proviso  of  section  1  of  this  bill. 

The  first  section  of  the  bill  amends  section  203(b)(5)  but  is  not  in¬ 
tended  to  alter  existing  law  defining  cooperative  associations  or 
federations  of  such  cooperative  associations.  The  definitions  and  limi¬ 
tations  set  forth  in  the  Agricultural  Marketing  Act  of  1929  (12  U.S.C. 

1 141  j)  and  in  section  521  of  the  Internal  Revenue  Code  would  continue 

to  apply.  . 

The  bill  adds  further  limitations  to  those  presently  contained  in 
section  203(b)(5)  with  respect  to  the  interstate  (motor)  transportation  r 
which  may  lawfully  be  performed  by  a  cooperative  association  or  v 
federation  of  cooperative  associations  without  first  obtaining  a  certifi¬ 
cate  or  permit  under  the  provisions  of  the  Interstate  Commerce  Act. 
The  first  section  begins  by  exempting  from  the  additional  limitations 
contained  therein  interstate  (motor)  transportation  by  a  cooperative 
or  federation  “for  nonmembers  who  are  neither  farmers,  cooperative 
associations,  nor  federations  thereof  for  compensation.”  A  cooperative 
association  or  federation  may  continue  to  transport  its  own  property, 
its  members’  property,  the  property  of  other  farmers,  and  the  property 
of  other  cooperatives  or  federations  in  accordance  with  existing  law, 
except  insofar  as  the  third  proviso  of  the  first  section  may  be  applicable 
with  respect  to  the  limit  on  member/nonmember  transportation. 

The  next  phrase  in  the  first  section  excepts  “transportation  other¬ 
wise  exempt  under  this  part.”  The  committee  intends  by  this  phrase 
that  cooperatives  or  federations  may  transport  agricultural  and  other 
commodities  exempt  under  section  203(b)(6)  of  part  II  of  tne  Inter¬ 
state  Commerce  Act,  in  accordance  with  existing  law,  ec.xept  insofar 
as  the  third  proviso  of  the  first  section  may  be  applicable  with  respect 
to  the  limitation  on  member /nonmember  transportation.  . 

Section  1  of  the  bill  next  sets  forth  two  maximum  limitations  on  the  ( 
interstate  (motor)  transportation  which  may  lawfully  be  performed 
by  cooperatives  or  federations  for  nonmembers  who  are  neither 
farmers,  cooperative  associations  nor  federations  thereof  for  compen¬ 
sation,  and  excepting  transportation  otherwise  exempt  under  part  II 
of  the  Interstate  Commerce  Act.  These  maximum  limitations  on 
“other”  nonmember  for-hire  transportation  are:  (1)  such  transporta-  j 
tion  shall  be  limited  to  that  which  is  incidental  to  its  (the  cooperative 
or  federation)  primary  transportation  operation  and  necessary  for  its 
effective  performance;  and  (2)  shall  in  no  event  exceed  15  percent  of 
its  total  interstate  transportation  services  in  any  fiscal  year,  measured 
in  terms  of  tonnage.  The  committee  intends,  as  indicated  by  the  lan¬ 
guage,  that  such  “other”  transportation  must  meet  both  tests  to  be 
lawful,  that  is,  be  both  incidental  and  necessary  and  within  the  15- 
percent  limitation.  In  other  words,  even  if  a  cooperative  were,  for  , 
example,  to  haul  only  1  percent  “of  other”  transportation,  and  thus 
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be  within  the  15-percent  limitation,  such  transportation  must  also 
be  shown  to  be  incidental  and  necessary  for  the  exemption  to  apply. 

The  court  in  that  Northwest  decision  defined  “incidental  and  neces¬ 
sary”  as  follows: 


*  *  *  On  the  uncontradicted  facts,  Northwest’s  transpor¬ 
tation  of  nonfarm  products  and  supplies  was  incidental  and 
necessary  to  its  farm-related  transportation  both  in  character 
and  in  amount — incidental  because  limited  to  otherwise 
empty  trucks  returning  from  hauling  member  farm  products 
to  market,  and  producing  a  small  return  in  proportion  to 
Northwest’s  income  from  trucking  farm  products  and  farm 
supplies;  necessary  because  it  is  not  economically  feasible 
to  operate  the  trucks  empty  on  return  trips  and  because  the 
additional  income  obtained  is  no  more  than  that  required 
to  render  performance  of  the  cooperative’s  primary  farm 
transportation  service  financially  practicable. 


The  committee  intends  by  the  phrase  “incidental  to  its  primary 
transportation  operation  and  necessary  for  its  effective  performance” 
that  a  cooperative’s  transportation  for  nonmembers  must  have  the 
direct  relationship  above  described  to  the  cooperative  farm-related 
transportation. 

The  second  maximum  limitation  is  that  such  “other”  nonmember 
transportation  shall  in  no  event  exceed  15  percent  of  the  cooperative 
or  federation’s  total  interstate  transportation  services  in  any  fiscal 
year,  measured  in  terms  of  tonnage.  This  same  percentage  is  used  in 
section  521(b)(4)  of  the  Internal  Revenue  Code  of  1954  as  a  limitation 
on  nonmember,  nonproducer  purchases.  The  Department  of  Agricul¬ 
ture  further  recommended  that  the  15  percent  be  measured  in  terms 
of  interstate  tonnage  transported,  rather  than  in  terms  of  revenue, 
inasmuch  as  the  cooperatives  do  not  generally  collect  revenues  in  the 
transportation  of  their  own  goods.1 

Two  additional  pertinent  exemptions  contained  in  sec.  203(b)  of 
the  Interstate  Commerce  Act  are  203(b) (4a),  which  exempts  motor 
vehicles  controlled  and  operated  by  any  farmer  when  used  in  the  trans¬ 
portation  of  his  agricultural  (including  horticultural)  commodities 
and  products  thereof,  or  in  the  transportation  of  supplies  to  his  farms; 
(and,  203(b)(6),  which  exempts  motor  vehicles  used  in  carrying  live¬ 
stock,  fish,  or  agricultural  (including  horticultural)  commodities  (not 
including  manufactured  products  thereof)  listed  as  exempt  in  that 
subsection. 

The  15  percent  maximum  limitation  on  tonnage  is  of  the  total 
interstate  transportation  services  of  a  cooperative  or  federation  in  any 
fiscal  year  of  such  cooperative  or  federation.  In  other  words,  the  base 
to  which  the  15  percent  is  applicable  is  all  of  the  interstate  (motor) 
tonnage  transported  by  a  cooperative  in  any  fiscal  year.  Included  in 
the  base  would  be  any  interstate  (motor)  tonnage  transported  by  a 
cooperative  of  its  own  property,  its  members,  of  nonmember  farmers, 
of  other  cooperatives  or  federations,  exempt  commodities,  and  “other” 


1  Sec.  521(b)(4)  of  the  Internal  Revenue  Code  relating  to  the  tax  treatment  of  farmer  coop?ratives  meet  ing 
the  requirements  of  that  section  reads  as  follows:  _  ,  .  . 

“Transactions  With  Nonmembers. — Exemption  shall  not  be  denied  any  such  association  wmcn 
markets  the  products  of  nonmembers  in  an  amount  the  value  of  which  does  not  exceed  the  value  of  the 
products  marketed  for  members,  or  which  purchases  supplies  and  equipment  for  nonmembers  ill  an  amount 
the  value  of  which  does  not  exceed  the  value  of  the  supplies  and  equipment  purchased  for  members,  provided 
the  \ralue  of  the  purchases  made  for  persons  who  are  neither  members  nor  producers  does  not  exceed  to  pei- 

cent  of  the  value  of  all  its  purchases.”  . 

H.  Rept.  1667 


6 


nonmember  transportation.  The  “other”  nonmember  transportation 
which  may  not  lawfully  exceed  15  percent  of  the  tonnage  would 
include  any  transportation  for  the  U.S.  Government,  and  any  trans¬ 
portation  of  “other”  freight.  The  committee  intends  that  transporta¬ 
tion  would  be  considered  “other”  transportation  if  it  were  for  the 
nonfarm  business  of  a  cooperative  member  farmer  or  nonmember 
farmer.  In  the  example  earlier  cited  on  nonfarm  business,  gasoline 
transported  for  a  cooperative  member  would  be  included  within  the 
15  percent  maximum  limitation  if  it  were  for  use  in  his  “construction 

business.”  .. 

The  first  proviso  of  section  1  of  the  bill  makes  clear  that  (interstate 
motor)  transportation  performed  by  a  cooperative  on  behalf  of  the 
United  States  or  any  agency  or  instrumentality  thereof  shall  be 
deemed  to  be  transportation  performed  for  a  nonmember.  As  hereto¬ 
fore  indicated,  such  transportation  for  the  Government  is  subject  to 
both  the  “incidental  and  necessary”  and  15  percent  maximum  tonnage 
limitation.  However,  if  the  traffic  transported  for  the  Government  is 
of  agricultural  commodities  exempted  under  section  203(b)(6),  such 
tonnage  would  fall  within  the  total,  but  not  be  subject  to  the  15  per-  v 
cent  maximum  limitation.  . 

The  second  proviso  requires  a  cooperative  or  federation  which 
performs  interstate  (motor)  transportation  for  nonmembers  who  are 
neither  farmers,  cooperative  associations,  nor  federations  thereof, 
except  transportation  otherwise  exempt  under  this  part,  to  notify 
the  Commission  of  the  cooperative’s  or  federation’s  intent  to  perform 
such  transportation  prior  to  the  commencement  thereof.  In  other 
words,  a  cooperative  would  be  operating  unlawfully  if  it  failed  to  file 
notice  with  the  ICC  before  transporting  nonexempt  property  for  the 
U.S.  Government  for  nonfarm  shippers;  or  in  connection  with  the 
nonfarm  business  of  member  farmers  or  nonmember  farmers. 

The  third  proviso  clarifies  that  in  no  event  shall  any  such  coopera¬ 
tive  association  or  federation,  required  to  give  notice  to  the  Com¬ 
mission,  transport  interstate  for  compensation  in  any  fiscal  year  of 
such  association  or  federation  a  quantity  of  property  for  nonmembers 
which,  measured  in  terms  of  tonnage,  exceeds  the  total  quantity  of 
property  transported  interstate  for  itself  and  its  members  in  any  fiscal 
year  of  the  cooperative.  .  g. 

Under  the  Agricultural  Marketing  Act  of  1929,  a  cooperative  may| 
5t  deal  in  “farm  products,  farm  supplies,  and  farm  business  services 


not 
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with  or  for  nonmembers  in  an  amount  greater  in  value  than  the  total 
amount  of  such  business  transacted  by  it  with  or  for  members.”  This 
provision  applies  to  the  total  business  activities  of  a  cooperative.  The 
Department  of  Agriculture  referred  to  the  concern  expressed  by  the 
regulated  motor  carrier  industry  that  in  a  case  where  the  only  non¬ 
member  business  of  a  cooperative  is  transportation,  the  cooperative 
could  assert  it  would  be  free  to  engage  in  transportation  for  non¬ 
members  in  an  amount  equal  in  value  to  the  total  business  of  all 
kinds  conducted  by  the  cooperative  for  members.  Therefore,  the 
Department  suggested  a  provision  along  the  lines  of  the  third  proviso 
to  limit  nonmember  transportation  business  to  an  amount  not  to 
exceed  member  transportation  business. 

Transportation  for  a  nonmember  under  this  proviso  would-  be 
considered  nonmember  transportation  whether  or  not  the  commodity 
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transported  would  be  exempt  under  section  203(b)(6).  As  heretofore 
indicated,  transportation  for  nonfarm  business  of  a  member  of  a 
cooperative  (such  as  for  his  “construction  business”)  would  be  con¬ 
sidered  to  be  nonmember  transportation;  and,  under  the  first  proviso, 
U.S.  Government  property  transported  would  also  be  considered  to 
be  nonmember. 

Section  2  of  the  bill  amends  section  220  of  the  act  to  authorize  the 
Commission  to  have  access  to  and  authority  to  inspect,  examine,  and 
copy  any  and  all  accounts,  books,  records,  memorandums,  corre¬ 
spondence,  and  other  documents  pertaining  to  motor  vehicle  transpor¬ 
tation  of  a  cooperative  or  federation  which  is  required  to  give  notice 
under  section  1  of  this  bill.  A  proviso  to  section  2  provides  that  the 
Commission  shall  not  have  authority  to  prescribe  the  form  of  any 
accounts,  records,  or  memorandums  to  be  maintained  by  a  cooperative 
or  federation. 

This  language  grants  the  Commission  this  authority  only  in  the 
case  of  those  cooperatives  who  are  “required  to  give  notice”  and  only 
as  to  their  transportation  activities. 

Hearings 

Hearings  were  held  on  H.R.  6530  and  S.  752  by  the  Subcommittee 
on  Transportation  and  Aeronautics  on  July  1,  1968.  The  bill  is  sup¬ 
ported  by  the  Interstate  Commerce  Commission,  the  National  Asso¬ 
ciation  of  Railroad  &  Utilities  Commissioners,  the  National  Council 
of  Farm  Cooperatives,  the  American  Farm  Bureau  Federation,  the 
American  Trucking  Associations,  and  the  Association  of  American 
Railroads.  The  bill  is  opposed  by  certain  farm  cooperatives,  the 
Bureau  of  the  Budget,  and  by  the  Department  of  Defense  insofar  as 
it  pertains  to  the  elimination  of  the  exemption  of  business  done  with 
the  Government  in  the  calculation  of  percentages. 

Cost  of  the  Legislation 

It  is  not  believed  that  the  enactment  of  this  proposed  legislation  will 
result  in  any  significant  increased  cost  to  the  Government.  The  pro¬ 
visions  of  this  "bill  will  enable  the  Commission  more  effectively  to 
carry  out  its  present  enforcement  efforts  in  this  area.  The  committee 
recognizes,  however,  that  the  Commission  initially  will  have  to  devote 
resources  to  develop  rules  and  regulations  for  the  administration  of 
the  clarifying  and  restricting  provisions  of  this  proposed  legislation, 
and  to  the  enforcement  thereof.  It  is  expected  that  the  Commission 
to  fully  utilize  the  State-Federal  cooperative  enforcement  agreement 
provisions  of  Public  Law  89--170  to  lessen  any  budgetary  impact  in 
the  enforcement  of  this  proposed  legislation. 

Departmental  Reports 

Department  of  Agriculture, 
Washington,  D.C.,  June  28,  1968. 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives. 

Dear  Mr.  Chairman:  This  will  reply  to  your  request  of  June  7, 
1968,  for  a  report  on  S.  752,  a  bill  to  amend  sections  203(b)(5)  and  220 
of  the  Interstate  Commerce  Act,  as  amended,  and  for  other  purposes. 
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This  bill  would  amend  section  203(b)(5),  known  as  the  agricultural 
cooperative  transportation  exemption,  in  order  to  limit  and  clarify  the 
scope  of  the  exemption  and  to  assist  the  Interstate  Commerce  C  om¬ 
mission  in  its  enforcement  operations.  Specifically ,  there  would  be 
added  to  section  203(b)(5) :  . 

Provisions  under  which  the  interstate  transportation  that  could 
be  performed  by  a  cooperative  association  or  federation  of  co¬ 
operative  associations,  for  nonmembers  who  are  neither  farmers, 
cooperative  associations  nor  federations  thereof  for  compensation 
(except  motor  transportation  otherwise  exempt)  would  be  limited 
to  that  which  is  incidental  to  its  primary  transportation  operation 
and  necessary  for  its  effective  performance,  but  in  no  event  more 
than  15  percent  of  its  total  interstate  transportation  services  in 
any  fiscal  year,  measured  in  terms  of  tonnage. 

A  provision  that  transportation  performed  by  a  cooperative 
association  or  federation  for  or  on  behalf  of  the  United  States  or 
any  agency  or  instrumentality  thereof  shall  be  deemed  to  be 
transportation  performed  for  a  nonmember. 

A  provision  that  a  cooperative  association  or  federation  which 
performs  interstate  transportation  for  nonmembers  who  are  nei¬ 
ther  farmers,  cooperative  associations,  nor  federations  thereof 
(except  motor  transportation  otherwise  exempt)  shall  notify  the 
Interstate  Commerce  Commission  of  its  intent  to  do  so  prior  to 
the  commencement  thereof. 

A  provision  that  in  no  event  shall  a  cooperative  association  or 
federation  which  is  required  to  give  notice  to  the  Commission 
transport  interstate  for  compensation  in  any  fiscal  year  of  such 
association  or  federation  a  quantity  of  property  for  nonmembers 
which,  measured  in  terms  of  tonnage,  exceeds  the  quantity  trans¬ 
ported  interstate  for  itself  and  its  members  in  such  fiscal  year. 

The  bill  would  also  amend  section  220  of  the  Interstate  Commerce 
Act  by  adding  a  new  subsection  which  would  authorize  the  Commission 
or  its  agents  to  have  access  to  and  authority,  imder  its  order,  to  inspect, 
examine,  and  copy  (but  not  prescribe  the  form  of)  accounts,  books, 
records,  memorandums,  correspondence,  and  other  documents  per¬ 
taining  to  motor  vehicle  transportation  of  a  cooperative  association 
or  federation  of  cooperative  associations  required  to  give  notice  to  the 
Commission  pursuant  to  the  third  provision  described  above. 

The  Department  supports  enactment  of  S.  752  in  its  present  form. 

In  its  original  form,  S.  752  was  identical  to  H.R.  6530,  introduced  in 
the  House  of  Representatives  on  March  2,  1967.  These  bills,  if  enacted, 
would  have  severely  limited  the  scope  of  the  exemption  and  would 
have  impaired  the  efficiency  and  economy  under  which  transportation 
is  conducted  by  cooperatives  in  accordance  with  existing  provisions 
of  law. 

In  its  report  to  your  committee  under  date  of  July  24,  1967,  the 
Department  expressed  opposition  to  H.R.  6530.  At  the  same  time, 
however,  the  Department  pointed  out  that  there  would  appear  to 
be  merit  in  legislation  which  would  clarify  the  scope  of  the  exemption 
and  assist  the  Interstate  Commerce  Commission  in  its  enforcement 
of  the  motor  carrier  provisions  of  the  act. 

To  accomplish  these  objectives,  the  Department  report  suggested 
a  number  of  clarifying  provisions  for  inclusion  in  amendatory  legisla- 
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tion.  For  the  convenience  of  the  committee,  a  copy  of  the  July  24, 
1967,  report  containing  the  suggestions  is  enclosed.  All  of  these 
suggestions  are  now  embodied  in  S.  752,  as  passed  by  the  U.S.  Senate, 
and  as  presently  before  your  committee  for  consideration. 

One  additional  provision  is  incorporated  in  the  bill  before  you.  That 
provision  is  a  specific  limitation  on  the  amount  of  interstate  transpor¬ 
tation  (except  motor  transportation  otherwise  exempt)  which  a  coop¬ 
erative  association  or  federation  of  such  associations  may  perform  for 
nonmembers  who  are  neither  farmers,  cooperative  associations,  nor 
federations  thereof.  Such  interstate  transportation,  which  the  Depart¬ 
ment  recommended  be  limited  to  an  amount  which  is  incidental  to 
the  primary  transportation  operation  of  the  cooperative  or  federation 
and  necessary  to  its  effective  performance,  is  also  made  subject  to  a 
specific  limitation  of  15  percent  of  the  total  interstate  transportation 
services  of  the  cooperative  or  federation.  , 

The  inclusion  of  a  specific  percentage  limitation  on  the  indicated 
traffic  apparently  stemmed  from  a  concern  on  the  part  of  regulated 
motor  carriers  that  the  limitation  imposed  by  the  terms  “incidental 
and  “necessary”  might  permit  a  cooperative  association  or  federation 
to  transport  a  significant  volume  of  such  traffic,  perhaps  up  to  50 
percent  of  its  total  interstate  volume.  The  15-percent  limitation  should 
allay  any  such  concern.  The  Department  does  not  object  to  this 
limitation. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the 
presentation  of  this  report  from  the  standpoint  of  the  administration  s 
program. 

Sincerely  yours, 

Orville  L.  Freeman,  Secretary. 

Department  of  Agriculture, 

Washington,  D.C.,  July  24,  1967 . 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  ot 
March  13,  1967,  for  comments  with  respect  to  H.R.  6530,  a  bill  to 
amend  section  203(b)(5)  of  the  Interstate  Commerce  Act  to  clarify 
this  exemption  with  respect  to  transportation  performed  by  agricul¬ 
tural  cooperative  associations  for  nonmembers. 

This  proposed  legislation  would,  if  enacted,  limit  the  exemption  of 
motor  vehicles  controlled  and  operated  by  a  cooperative  association 
as  defined  in  the  Agricultural  Marketing  Act,  approved  June  15, 
1929,  as  amended,  or  by  a  federation  of  such  cooperatives.  1  he 
exemption  from  economic  regulation  would  no  longer  applv  to 
such  motor  vehicles  when  used  in  the  transportation,  for  nonmembeis 
for  compensation,  of  property  of  any  kind  except  farm  products, 
farm  supplies,  or  other  farm  related  traffic,  i  his  provision  ioi  total 
elimination  of  certain  kinds  of  cargo  from  the  benefits  of  exemption 
would  impair  the  efficiency  and  economy  under  which  transportation 
is  conducted  by  cooperatives  in  accordance  with  the  existing  provisions 

of  law.  .  ... 

The  Department  does  not  favor  enactment  of  tins  legislation. 
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The  interpretation  of  the  cooperative  exemption  hi  section  203(b)  (5) 
of  the  Interstate  Commerce  Act  has  been  the  subject  of  much  liti¬ 
gation.  In  a  number  of  cases  before  the  Interstate  Commerce  Com¬ 
mission  and  the  courts,  the  Department  of  Agriculture  has  consistently 
taken  the  position  that  the  language  of  the  Interstate  Commerce  Act, 
when  read  in  conjunction  with  the  language  of  the  Agricultural 
Marketing  Act  of  1929,  should  be  given  a  liberal  construction;  that 
cooperatives  should  not  be  so  limited  in  their  motor  carrier  operations 
that  efficient  operation  on  behalf  of  farmer  members  would  be  stifled; 
that  it  was  clearly  the  intent  of  the  statute  that  a  cooperative,  in  the 
conduct  of  its  motor  carrier  operations,  be  permitted  to  transport  in 
addition  to  its  own  and  its  members’  property,  incidental  quantities  of 
property  belonging  to  others;  and  that  backhauls  of  nonmember 
property  of  a  character  which  would  otherwise  be  subject  to  regula¬ 
tion,  should  be  permitted,  provided  the  transportation  of  such  property 
remained  incidental  to  the  transportation  of  property  of  the  coopera¬ 
tive  and  its  members. 

Generally,  the  courts  have  ruled  in  favor  of  the  Department’s  r| 
interpretation  of  the  statutes  and  against  the  more  restrictive  inter-  * 
pretations  which  others  have  advocated.  The  decision  of  the  Ninth 
Circuit  Court  of  Appeals  (350  Fed.  252  (1965),  cert,  denied,  382  U.S. 
1011  (1966)),  involving  the  Northwest  Agricultural  Cooperative 
Association  supports  the  Department’s  view.  In  this  case  the  court 
held  that  a  cooperative  “does  not  lose  its  status  by  engaging  in  activity 
other  than  its  primary  statutory  activity,  so  long  as  the  other  activity 
is  incidental  to  the  primary  one  and  necessary  to  its  effective  per¬ 
formance.”  Pursuant  to  the  court’s  decision  a  cooperative  would  be 
permitted  to  engage  in  the  transportation  of  so-called  nonfarm  related 
property  to  the  extent  that  such  transportation  activity  is  incidental 
to  its  primary  activity  of  transporting  its  own  or  member  property 
and  necessary  to  the  effective  performance  of  that  activity. 

We  should  like  to  emphasize  that  our  position  in  cases  involving  the 
cooperative  exemption  has  not  been  dictated  solely  by  the  belief  that 
this  is  the  proper  legal  interpretation  of  the  statutes,  but  also  by  the 
conviction  that  the  public  interest  would  be  appropriately  served. 
Clearly,  the  interests  of  the  cooperatives  and  their  farmer  members 
are  served  through  the  greater  operating  efficiencies  made  possible 
under  the  “incidental  and  necessary”  test  of  the  Northwest  decision.  ■ 
Further,  to  the  extent  that  the  motor  carrier  operations  of  the  co¬ 
operatives  are  efficient,  the  interests  of  the  marketing  system  and  of 
consumers  are  served.  At  the  same  time,  Department  statistics  clearly 
indicate  that  the  impact  upon  the  regulated  common  carrier  industry 
of  transportation  by  the  cooperatives  of  property  which  might  other¬ 
wise  be  transported  by  the  common  carriers  is  quite  negligible. 
Accordingly,  we  believe  it  would  not  be  in  the  public  interest  to  adopt 
the  restrictive  approach  provided  for  in  H.R.  6530. 

Although  the  Department  is  opposed  to  H.R.  6530,  there  would 
appear  to  be  merit  in  legislation  which  would  clarify  the  scope  of  the 
exemption  and  assist  the  ICC  in  its  enforcement  of  the  motor  carrier 
provisions  of  the  act.  Our  views  may  be  summarized  as  follows: 

First,  we  believe  it  would  be  appropriate  for  a  cooperative  to  be 
required  to  notify  the  Interstate  Commerce  Commission  if  it  intends 
to  transport  for  hire  in  motor  vehicles  which  it  controls  or  operates, 
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any  property  other  than  its  own  or  that  of  its  members,  farm  products 
and  farm  supplies  for  nonmember  farmers,  and  commodities  exempt 
under  section  203(b)(6)  of  the  Interstate  Commerce  Act.  I  he  ICC 
would  thus  have  a  record  of  those  cooperatives  which  intend  to  trans¬ 
port  the  type  of  property  which  has  been  the  subject  of  controversy. 

Second,  to  further  assist  the  ICC  and  to  meet  one  of  the  problems 
with  respect  to  which  Commission  representatives  have  expressed 
concern,  we  believe  the  Commission  or  its  agents  should  be  given 
express  authority  to  have  access  to  the  books,  records,  and  accounts 
pertaining  to  the  motor  vehicle  transportation  of  those  cooperatives 
which  transport  property  in  accordance  with  their  notice  to  the  Com¬ 
mission.  .  . 

Third,  we  believe  the  quantity  of  this  noncooperative  traffic  de¬ 
scribed  above  which  a  cooperative  could  transport  in  any  year  should 
be  limited  to  a  quantity  which  is  incidental  to  the  primary  transpor¬ 
tation  operation  of  the  cooperative  and  necessary  to  its  effective 
performance.  Such  a  limitation,  we  believe,  flows  from  application  of 
the  decision  in  the  Northwest  case  referred  to  previously.  The  amount 
of  such  property  which  cooperatives  should  be  authorized  to  transport 
in  order  to  achieve  efficiency  of  operation  will  vary  depending  upon 
the  nature  of  the  business  of  the  cooperative,  the  geographic  area 
where  it  operates,  and  the  availability  of  other  backhaul  traffic. 

Fourth,  to  clarify  a  question  which  has  arisen  in  the  past  and  which 
appears  to  be  one  of  concern  to  the  regulated  motor  carrier  industry, 
we  believe  that  transportation  operations  which  a  cooperative  carries 
out  for  nonmembers  should  not  exceed  the  transportation  operations 
which  it  carries  out  for  members.  Under  the  Agricultural  Marketing 
Act  of  1929,  a  cooperative  may  not  deal  in  “farm  products,  farm  sup¬ 
plies,  and  farm  business  services  with  or  for  nonmembers  in  an  amount 
greater  in  value  than  the  total  amount  of  such  business  transacted 
by  it  with  or  for  members.”  This  provision  applies  to  the  total  business 
activities  of  a  cooperative.  Apparently,  there  is  concern  that  in  a  case 
where  the  only  nonmember  business  of  a  cooperative  is  transportation, 
the  cooperative  would  be  free  to  engage  in  transportation  for  nonmem¬ 
bers  in  an  amount  equal  in  value  to  the  total  business  of  all  kinds 
conducted  by  the  cooperative  for  members.  A  provision  which  would 
equate  nonmember  transportation  business  with  member  transpoi- 
tation  business  would  alleviate  this  concern. 

There  has  also  been  concern  expressed  that  under  the  language  of 
the  Agricultural  Marketing  Act  cooperatives  could  transport  property 
for  the  U.S.  Government  or  any  of  its  agencies  without  limit.  V\  e 
question,  however,  whether  any  such  result  was  intended.  Any  doubt 
could  be  removed  by  a  specific  provision  that  transportation  of  prop¬ 
erty  for  the  U.S.  Government  or  any  of  its  agencies  is  to  be  considered 

nonmember  business.  .  , 

We  believe  that  legislation  which  embodies  the  views  set  out  above 
would  constitute  an  appropriate  prescription  of  the  intended  scope  o 
the  cooperative  exemption,  and  would  provide  a  mechanism  which 
would  materially  assist  ICC  in  its  enforcement  of  motor  carrier  opeia- 
tions.  It  would  give  appropriate  recognition  to  the  interests  of  the 
agricultural  community,  the  common  carrier  industry,  and  the  public. 
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The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the 
presentation  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

Sincerely  yours, 

Orville  L.  Freeman,  Secretary. 


Executive  Office  of  the  President, 

Bureau  of  the  Budget, 
Washington,  D.C.,  July  1,  1968. 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  reply  to  your  request  for  the  views 
of  the  Bureau  of  the  Budget  on  S.  752,  an  act  to  amend  sections 
203(b)(5)  and  220  of  the  Interstate  Commerce  Act,  as  amended,  and 
for  other  purposes. 

This  act  is  similar  to  H.R.  6530  in  that  it  would  restrict  the  statutory 
exemption  from  economic  regulation  given  to  transportation  by 
agricultural  cooperatives. 

Unregulated  transportation  by  cooperatives  is  extremely  minor 
and  limited  in  comparison  to  total  for-hire  truck  and  rail  transporta¬ 
tion  and  does  not  appear  to  have  been  abused  or  to  have  had  any 
adverse  effect  on  the  regulated  carriers.  Such  transportation  provides 
revenues  that  are  essential  to  the  efficient  operation  of  the  coopera¬ 
tives  while  also  providing  significant  benefits  and  economies  for 
the  users. 

Although  we  would  have  no  objection  to  an  amendment  clarifying 
that  transportation  for  the  U.S.  Government  is  “nonmember  busi¬ 
ness,”  we  continue  to  believe,  as  expressed  in  our  comments  on  H.R. 
6530,  that  the  present  exemption  properly  recognizes  and  carefully 
balances  the  needs  of  agriculture,  the  regulated  for-hire  carriers  and 
the  public  interest.  We  would  therefore  be  opposed  to  enactment  of 
S.  752. 


Sincerely  yours, 


Wilfred  H.  Rommel, 
Assistant  Director  for  Legislative  Reference. 


July  2,  1968. 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for  the 
views  of  tli  the  Department  of  Defense  with  respect  to  S.  752,  90th 
Congress,  an  act  to  amend  sections  203(b)(5)  and  220  of  the  Inter¬ 
state  Commerce  Act,  as  amended,  and  for  other  purposes.  The  Secre¬ 
tary  of  Defense  has  assigned  to  the  Department  of  the  Army  the 
responsibility  for  expressing  the  views  of  the  Department  of  Defense 
on  this  act. 

Section  203(b)(5)  of  the  Interstate  Commerce  Act  (49  U.S.C. 
303(b)(5))  exempts  agricultural  cooperative  associations,  as  defined 
in  the  Agricultural  Marketing  Act  of  1929,  from  economic  regulation 
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by  the  Interstate  Commerce  Commission.  On  August  10,  1965,  the 
U.S.  Court  of  Appeals  for  the  Ninth  Circuit  in  the  case  of  Northwest 
Agricultural  Cooperative  Association,  Inc.  v.  Interstate  Commerce  Com¬ 
mission  (350  F.  2d  252,  cert.  den.  382  U.S.  1011  (1966))  judicially 
established  the  right  of  agricultural  cooperative  association  truck- 
lines  to  backhaul  nonfarm  commodities  for  nonmembers.  The  court 
limited  the  legitimate  extent  of  such  traffic  to  that  which  is  incidental 
and  necessary  to  the  farm-related  transportation  of  the  cooperative. 
Since  that  decision,  the  Department  of  Defense  has  utilized  the  trans¬ 
portation  services  of  agricultural  cooperative  associations  where  their 
use  is  deemed  to  be  in  the  best  interest  of  the  Government. 

S.  752,  as  introduced  on  January  31,  1967,  would  amend  section 
203(b)(5)  of  the  Interstate  Commerce  Act  to  expressly  state  that  in 
providing  for-hire  transportation  to  nonmembers,  the  agricultural 
cooperatives  exemption  applies  only  when  the  commodities  trans¬ 
ported  consist  of  farm  products,  farm  supplies,  or  other  farm-related 
traffic.  The  effect  of  such  an  amendment  would  be  to  eliminate  the 
present  exemption  except  in  those  situations  where  the  backhaul 
traffic  is  farm  related.  The  amendment  of  section  203(b)(5)  of  the  act 
proposed  in  S.  752,  as  passed  by  the  Senate  on  June  4,  1968,  on  the 
other  hand,  would  place  no  such  restriction  as  to  the  type  of  com¬ 
modities  that  may  be  handled  for  nonmembers,  but  would  limit 
presently  authorized  nonmember  traffic  including  transportation 
performed  for  the  U.S.  Government  to  an  amount  not  to  exceed  15 
percent  of  the  total  interstate  tonnage  handled  by  such  cooperatives 
during  any  fiscal  year.  Additionally,  in  order  to  assist  the  Interstate 
Commerce  Commission  in  the  enforcement  of  the  cooperatives  exemp¬ 
tion,  S.  752  as  passed  by  the  Senate  requires  that  cooperatives  shall 
give  the  Commission  prior  notice  of  its  intent  to  perform  transporta¬ 
tion  for  nonmembers  and  for  such  purpose,  make  available  all  accounts, 
books,  and  records  for  Commission  examination. 

In  letter  to  the  Senate  Committee  on  Commerce  dated  July  24, 
1967,  this  Department  opposed  enactment  of  S.  752,  as  introduced, 
on  the  basis  that  the  proposed  amendment  would  totally  deprive  the 
Department  of  Defense  of  the  use  of  transportation  facilities  of  bona 
fide  farm  cooperatives  and  thus  remove  an  effective  element  of  price 
and  service  competition.  For  this  reason  the  Department  of  Defense 
continues  to  oppose  S.  752,  as  passed  by  the  Senate. 

While  the  amendments  proposed  in  S.  752, _  as  passed  by  the  Senate, 
appear  to  have  merit  in  that  they  should  clarify  the  scope  of  the  exemp¬ 
tion  and  materially  assist  the  Interstate  Commerce  Commission  m 
its  enforcement,  tliis  Department  is  particularly  concerned  with  the 
pro vision  which  would  place  a  15-percent  limitation  on  nonmember 
traffic.  It  is  not  known  at  this  time  whether  this  specific  limitation 
considered  together  with  the  provision  subjecting  U.S.  Government 
traffic  thereto  would  materially  reduce  the  ability  of  farm  cooperatives 
to  furnish  transportation  services  to  the  Department  of  Defense. 
However,  to  the  extent  that  this  or  any  other  percentage  limitation 
would  produce  such  a  result,  this  Department  strongly  objects. 

This  report  has  been  coordinated  within  the  Department  of  Defense 
in  accordance  with  procedures  prescribed  by  the  Secretary  of  Defense. 
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The  Bureau  of  the  Budget  advises  that,  from  the  standpoint  of  the 
administration’s  program,  there  is  no  objection  to  the  presentation  of 
this  report  for  the  consideration  of  the  committee. 

Sincerely  yours, 

Stanley  R.  Resor, 

Secretary  of  the  Army. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re¬ 
ported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

INTERSTATE  COMMERCE  ACT 

******* 

DEFINITIONS  C 

Sec.  203.  (a)  *  *  * 

******* 

(b)  Nothing  in  this  part,  except  the  provisions  of  section  204 
relative  to  qualifications  and  maximum  hours  of  service  of  employees 
and  safety  of  operation  or  standards  of  equipment  shall  be  construed 
to  include  (1)  motor  vehicles  employed  solely  in  transporting  school 
children  and  teachers  to  or  from  school;  or  (2)  taxicabs,  or  other  motor 
vehicles  performing  a  bona  fide  taxicab  service,  having  a  capacity 
of  not  more  than  six  passengers  and  not  operated  on  a  regular  route 
or  between  fixed  termini;  or  (3)  motor  vehicles  owned  or  operated 
by  or  on  behalf  of  hotels  and  used  exclusively  for  the  transportation 
of  hotel  patrons  between  hotels  and  ocal  railroad  or  other  common 
carrier  stations;  or  (4)  motor  vehicles  operated,  under  authorization, 
regulation,  and  control  of  the  Secretary  of  the  Interior,  principally 
for  the  purpose  of  transporting  persons  in  and  about  the  national 
parks  and  national  monuments;  or  (4a)  motor  vehicles  controlled 
and  operated  by  any  farmer  when  used  in  the  transportation  of  his 
agricultural  (including  horticultural)  commodities  and  products  ( 
thereof,  or  in  the  transportation  of  supplies  to  his  farm;  or  (5)  motor 
vehicles  controlled  and  operated  by  a  cooperative  association  as 
defined  in  the  Agricultural  Marketing  Act,  approved  June  15,  1929, 
as  amended,  or  by  a  federation  of  such  cooperative  associations,  if 
such  federation  possesses  no  greater  powers  or  purposes  than  coopera¬ 
tive  associations  so  defined but  any  interstate  transportation 
performed  by  such  a  cooperative  association  or  federation  of  cooperative 
associations  for  nonmembers  who  are  neither  farmers,  cooperative  asso¬ 
ciations,  nor  federations  thereof  for  compensation,  except  transportation 
otherwise  exempt  under  this  part,  shall  be  limited  to  that  which  is  inci¬ 
dental  to  its  primary  transportation  operation  and  necessary  for  its 
effective  performance  and  shall  in  no  event  exceed  15  per  centum  of  its 
total  interstate  transportation  sendees  in  any  fiscal  year,  measured  in 
terms  of  tonnage:  Provided,  That,  for  the  purposes  hereof,  notwithstanding 
any  other  provision  of  law,  transportation  performed  for  or  on  behalf  of 
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the  United  States  or  any  agency  or  instrumentality  thereo  f  shall  be  deemed 
to  be  transportation  performed  for  a  nonmember:  Provided  further, 
That  any  such  cooperative  association  or  federation  which  performs  inter¬ 
state  transportation  for  nonmembers  who  are  neither  farmers,  cooperative 
associations,  nor  federations  thereof,  except  transportation  otherwise 
exempt  under  this  part,  shall  notify  the  Commission  of  its  intent  to  per¬ 
form  such  transportation  prior  to  the  commencement  thereof:  Ariel  pro¬ 
vided  further,  That  in  no  event  shall  any  such  cooperative  association  or 
federation  which  is  required  hereunder  to  give  notice  to  the  Commission 
■ transport  interstate  for  compensation  in  any  fiscal  year  of  such  asso¬ 
ciation  or  federation  a  quantity  of  property  for  nonmembers  which, 
measured  in  terms  of  tonnage,  exceeds  the  total  quantity  of  property 
transported  interstate  for  itself  and,  its  members  in  such  fiscal  year;  *  *  * 

******* 
ACCOUNTS,  RECORDS,  AND  REPORTS 

Sec.  220.  (a)  The  Commission  is  hereby  authorized  to  require 
annual,  periodical,  or  special  reports  from  all  motor  carriers,  brokers, 
lessors,  and  associations  (as  defined  in  this  section) ;  to  prescribe  the 
manner  and  form  in  which  such  reports  shall  be  made;  and  to  require 
from  such  carriers,  bi’okers,  lessors,  and  associations  specific  and  full, 
true,  and  correct  answers  to  all  questions  upon  which  the  Commission 
may  deem  information  to  be  necessary.  Such  annual  reports  shall 
give  an  account  of  the  affairs  of  the  carrier,  broker,  lessor,  or  associa¬ 
tion  in  such  form  and  detail  as  may  be  prescribed  by  the  Commission. 
The  Commission  may  also  require  any  motor  carrier  or  broker  to  file 
with  it  a  true  copy  of  any  contract,  agreement,  or  arrangement 
between  such  carrier  and  any  other  carrier  or  person  in  relation  to 
any  traffic  affected  by  the  provisions  of  this  part.  The  Commission 
shall  not,  however,  make  public  any  contract,  agreement,  or  arrange¬ 
ment  between  a  contract  carrier  by  motor  vehicle  and  a  shipper,  or 
any  of  the  terms  or  conditions  thereof,  except  as  a  part  of  the  record 
in  a  formal  proceeding  where  it  considers  such  action  consistent  with 
the  public  interest:  Provided,  That  if  it  appears  from  an  examination 
of  any  such  contract  that  it  fails  to  conform  to  the  published  schedule 
of  the  contract  carrier  by  motor  vehicle  as  required  by  section  218(a), 
the  Commission  may,  in  its  discretion,  make  public  such  of  the  pro¬ 
visions  of  the  contract  as  the  Commission  considers  necessary  to 
disclose  such  failure  and  the  extent  thereof. 

******* 

(g)  The  Commission  or  its  duly  authorized  special  agents,  accountants , 
or  examiners  shall,  during  normal  business  hours,  have  access  to  and 
authority,  under  its  order,  to  inspect,  examine,  and  copy  any  and  all 
accounts,  books,  records,  memorandums,  correspondence,  and  other  docu¬ 
ments  pertaining  to  motor  vehicle  transportation  of  a  cooperative  associa¬ 
tion  or  federation  of  cooperative  associations  which  is  required  to  give 
notice  to  the  Commission  pursuant  to  the  provisions  of  section  203  (b)  f  5) 
of  this  part:  Provided,  however,  That  the  Commission  shall  have  no  author¬ 
ity  to  prescribe  the  form  of  any  accounts,  records,  or  memorandums  tope 
maintained  by  a  cooperative  association  or  federation  of  cooperative 
associations. 
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Union  Calendar  No.  683 

S.  752 

[Report  No.  1667] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

June  5, 1968 

Referred  to  the  Committee  on  Interstate  and  Foreign  Commerce 

July  10, 1968 

Committed  to  the  Committee  of  the  Whole  House  on  the  State  of  the  Union 

and  ordered  to  be  printed 


AN  ACT 

To  amend  sections  203  (b)(5)  and  220  of  the  Interstate 
Commerce  Act,  as  amended,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  at  the  end  of  section  203  (b)  (5)  of  the  Interstate  Com- 

4  merce  Act  delete  the  Semicolon  and  add  the  following  lan- 

5  guage :  but  any  interstate  transportation  performed  by  such 

6  a  cooperative  association  or  federation  of  cooperative  asso- 
I  ciations  for  nonmembers  who  are  neither  farmers,  coopeiativ  e 

8  associations,  nor  federations  thereof  for  compensation,  except 

9  transportation  otherwise  exempt  under  this  part,  shall  be 

10  limited  to  that  which  is  incidental  to  its  primary  transporta- 

11  tion  operation  and  necessary  for  its  effective  performance  and 
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shall  in  no  event  exceed  15  per  centum  of  its  total  interstate 
transportation  services  in  any  fiscal  year,  measured  in  terms 
of  tonnage :  Provided,  That,  for  the  purposes  hereof,  notwith¬ 
standing  any  other  provision  of  law,  transportation  per¬ 
formed  for  or  on  behalf  of  the  United  States  or  any  agency  or 
instrumentality  thereof  shall  be  deemed  to  he  transportation 
performed  for  a  nonmember:  Provided  farther,  That  am* 
such  cooperative  association  or  federation  which  performs 
interstate  transportation  for  nonmembers  who  are  neither 
farmers,  cooperative  associations,  nor  federations  thereof, 
except  transportation  otherwise  exempt  under  this  part,  shall 
notify  the  Commission  of  its  intent  to  perform  such  transpor¬ 
tation  prior  to  the  commencement  thereof:  And  provided 
further,  That  in  no  event  shall  any  such  cooperative  associa¬ 
tion  or  federation  which  is  required  hereunder  to  give  notice 
to  the  Commission  transport  interstate  for  compensation  in 
any  fiscal  year  of  such  association  or  federation  a  quantity 
of  property  for  nonmembers  which,  measured  in  terms  of 
tonnage,  exceeds  the  total  quantity  of  property  transported 
interstate  for  itself  and  its  members  in  such  fiscal  year. 

Sec.  2.  Section  220  of  the  Interstate  Commerce  Act, 
as  amended,  is  further  amended  by  adding  the  following 
immediately  after  subsection  (f)  : 

“  (g)  The  Commission  or  its  duly  authorized  special 
agents,  accountants,  or  examiners  shall,  during  normal  busi- 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 


3 


ness  hours,  have  access  to  and  authority,  under  its  order,  to 
inspect,  examine,  and  copy  any  and  all  accounts,  books, 
records,  memorandums,  correspondence,  and  other  documents 
pertaining  to  motor  vehicle  transportation  of  a  cooperative 
association  or  federation  of  cooperative  associations  which 
is  required  to  give  notice  to  the  Commission  pursuant  to  the 
provisions  of  section  203  (b)  (5)  of  this  part:  Provided,  how¬ 
ever,  That  the  Commission  shall  have  no  authority  to  pre¬ 
scribe  the  form  of  any  accounts,  records,  or  memorandums 
to  be  maintained  by  a  cooperative  association  or  federation  of 
cooperative  associations.” 

Passed  the  Senate  June  4,  1968. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 


July  10, 1968 

Committed  to  the  Committee  of  the  Whole  House  on 
the  State  of  the  Union  and  ordered  to  be  printed 
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HOUSE  -  July  15%  1968 

1.  REDWOOD  NATIONAL  PARK.  Passed,  388-15,  under  suspension  of  the  rules  S\  2515,  to 

authorise  the  establishment  of  the  Redwood  National  Park,  Calif.  PP»  b  77  1, 

E6550, 

2.  TRAILS.  Passed  with  amendment  S.  827,  to  establish  a  nationwide  system  of  trails. 
R.  4865,  a  similar  bill  which  was  passed  earlier  under  suspension  of  the  rules, 

/was  tabled,  pp.  H6693-706 


2 


3\  HUNGER.  Passed,  164-59,  under  suspension  of  the  rules  H.  R.  17144,  to  establish 
Commission  on  Hungere  pp.  H6739-46 


4.  DAI\Y.  Passed  with  amendment  S.  3638,  to  provide  i nd emn i ty  pay meg t s  to  dairy 
irs0  H.  R.  17752,  a  similar  bill  which  was  passed  earlier  under  s, 
of  thH.  rules,  was  tabled .  pp.  H6706-7 


spension 


5.  COOPERATIVES.  Passed,  272-106,  under  suspension  of  the  rules  S.  752,  to  amend 
the  Interstate  Commerce  Act  to  clarify  this  exemption  with  respect  to  transpor¬ 
tation  performed  by  agricultural  cooperative  associations* f or  nonmembers .  This 
bill  will  now  be  sent  to  the  President.  pp.  H6728-34 


6.  SCENIC  RIVERS.  Passed  under  suspension  of  the  rules  H.  R.  //B260,  to  provide  for 
a  national  scenicNrivers  system,  pp.  H6717-28 


10, 


COMMODITY  EXCHANGES,  li^assed  under  suspension  of  the  rules  S.  3143,  to  make 
frozen  concentrated,  orange  juice  subject  to  the  provisions  of  the  Commodity 
Exchange  Act.  pp.  H675C\51 


RECLAMATION.  Passed  under  suspension  of  the  rul 
Secretary  of  the  Interior  to\:onstruct,  operat 
reclamation  project,  Okla.  pp\  H6683-7 

Passed,  294-104,  under  suspension  of  the/rules  H.  R.  5117,  to  authorize  the 
Secretary  of  the  Interior  to  construct,  operate,  and  maintain  stage  1  of  the 
Palmetto  Bend  reclamation  project,  \ex.  /pp.  H6690-93 

Passed,  264-128,  under  suspension\)f/ the  rules  S.  6,  to  authorize  the  Secre¬ 
tary  of  the  Interior  to  construct,  opiate,  and  maintain  the  first  state  of  the 
Oahe  unit,  James  division,  Missouri yRive^  Basin  project,  S.  Dak.  pp.  H6713-17 


( 


H.  R.  9362,  to  authorize  the 
and  maintain  the  Mountain  Park 


ELECTRIFICATION.  Passed  with  amendment  S.  2445,  to  amend  the  Federal  Power  Act 
to  clarify  the  manner  in  which  t tie  licensing\authority  of  the  Commission  and 
the  right  of  the  U.  S.  to  take/over  a  projector  projects  upon  or  after  the 
expiration  of  any  license  shill  be  exercised.  X.  R.  12698,  a  similar  bill, 
which  was  passed  earlier  uijder  suspension  of  the  \ul.es»  was  tabled,  pp.  H6707- 
11 


TRADE  FAIRS.  Passed,  142-35,  under  suspension  of  the  iyles,  H.  R.  18340,  to 
amend  the  Merchant  Marine  Act,  1936,  to  provide  for  thXcontinuation  of  autho¬ 
rity  to  develop  American  flag  carriers  and  promote  the  foreign  commerce  of  the 
U.  S.  through  the  /lse  of  mobile  trade  fairs,  pp.  H6746-47s' 


11.  WILDLIFE.  Pass^a  under  suspension  of  the  rules  H.  R.  11026,  t\  amend  the  act 

of  September  15,  1960,  for  the  purpose  of  developing  and  enhanXjig  recreational 
opportunities  and  improving  the  fish  and  wildlife  programs  at  reservations 
covered  by /said  act.  pp.  H6737-39  ^ 


12.  ORGANIZATION.  Rep.  Roth  discussed  his  bill  to  establish  a  "Hoover- ty^fe"  commis¬ 
sion  "to  study  completely  and  fully  the  usefulness,  scope,  and  substance  of  all 

PP< 


Federal  programs  and  activities." 


H6753-63 
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national  system.  One  thing  that  the 
k  Secretary  of  the  Interior  must  do  before 
gives  this  approval  is  to  obtain  and 
sider  the  comments  of  all  interested 
Federal  agencies — the  Department  of 
Defense,  the  Department  of  Agri¬ 
culture  the  Federal  Power  Commis¬ 
sion,  anti  so  on.  We  have  included  this 
provision \n  order  to  insure  not  only  that 
these  agencies  will  be  fully  informed  as 
to  what  the  Spates  are  proposing  but  also 
so  that  their  activities  and  those  of  the 
Secretary  of  thesJnterior  can  be  coordi¬ 
nated  with  each  mother. 

With  respect  to\rivers  contemplated 
for  Federal  designation  we  have  these 
provisions:  First,  the  Secretary  of  the  In¬ 
terior  and  the  Secretary  of  Agriculture 
are  given  15  years  in  whioh  to  study  the 
28  rivers  named  in  the  billNvith  a  direc¬ 
tion  that  they  shall  give  top\priority  to 
those  that  are  most  in  dangeK.  of  being 
subjected  to  developments  whicPk  if  car¬ 
ried  out,  would  render  the  rivers  ineligi¬ 
ble  for  inclusion  in  the  National  Scenic 
Rivers  System.  During  the  first  5  of  these 
15  years,  the  rivers  are  given  the  protebr 
tion  against  adverse  Federal  agency  acX 
tion,  that  I  have  already  referred  to.  Sec¬ 
tion  4(a)  of  the  bill  spells  out  the  sort 
of  material  that  is  to  be  included  in  the 
study.  Once  a  study  is  completed,  it  must 
be  referred  to  the  Governor  of  the  State 
concerned  unless  the  land  through  which 
it  flows  is  already  owned  by  the  United 
States. 

Though  there  is  no  requirement  for 
public  hearings  by  the  agency  conduct¬ 
ing  the  study,  our  committee  report 
makes  it  clear  that  these  should  be  held 
whenever  there  is  sufficient  local  inter¬ 
est  to  warrant  them.  The  proposed  re¬ 
port  of  the  Secretary  conducting  the 
study  must  also  be  referred  to  the  other 
interested  Federal  agencies  for  comment 
and  criticism.  After  this  is  done  and  the 
comments  are  evaluated,  a  final  report 
is  to  be  prepared  and  submitted  to  the 
President  and  the  Congress.  Finally,  it 
is  up  to  the  Congress  to  act  or  not  to  act. 
No  federally  administered  river  can  be 
named  into  the  national  scenic  rivers 
system  without  going  through  tl 
whole  process,  including  congressiona 
authorization.  I  think  all  Members  Will 
agree  that  the  interests  of  the  Ujnted 
States  are  well  protected. 

Mr.  Speaker,  there  is  a  lot  mo/e  to  be 
said  about  this  important  pieej/of  legis¬ 
lation  but  I  shall  stop  at  this  point.  I 
want  merely  to  add,  in  conclusion,  that  1 
urge  a  favorable  vote  on  El.R.  18260. 

Mr.  GOODLING.  Mr. /Speaker,  I  had 
hoped  to  ask  one  question  on  this  bill. 
Time  did  not  permit. 

A  utility  has  several  generating  plants 
in  the  Susquehanna  in  my  area. 

At  least  one  permit  expires  in  1970.  I 
did  want  to  inquire  what  happens  to  this 
utility  if  the /bill  under  discussion  be¬ 
comes  law?  Unfortunately  I  could  get  no 
response  for  the  Record  on  H.R.  18260. 

Mr.  RBUSS.  Mr.  Speaker,  I  commend 
the  distinguished  chairman  and  mem¬ 
bers  of  the  Committee  on  Interior  and 
Insular  Affairs  for  the  outstanding  work 
th^y  have  done  in  fashioning  H.R.  18260, 
establish  a  National  Scenic  Rivers 
System.  Their  efforts  have  contributed 
immeasurably  to  insuring  the  preserva¬ 


tion  of  America’s  heritage  of  natural 
beauty  for  generations  to  come. 

I  am  proud  that  two  rivers  in  my  own 
State  of  Wisconsin — the  Wolf  and  the 
St.  Croix-Namekagon — have  been  desig¬ 
nated  to  be  among  the  Nation’s  first 
“scenic  rivers.” 

Wisconsin  is  blessed  with  an  abun¬ 
dance  of  natural  beauty,  but  perhaps  no 
areas  are  more  beautiful  than  these  two. 
It  is  heartening  to  know  that  their  wild 
grandeurs  will  be  kept  unspoiled. 

I  am  particularly  pleased  that  the 
Wolf  is  to  be  a  scenic  river.  The  history 
of  Wisconsin  is  written  in  the  Wolf.  Along 
its  tumbling  course  runs  the  old  Military 
Road  which  served  the  Indian  agents. 
Northern  Wisconsin  pine  logs  were 
floated  down  the  Wolf  to  the  sawmills  of 
Oshkosh,  and  the  remains  of  the  dams 
used  to  raise  the  water  level  of  the  rapids 
so  that  logs  could  pass  can  be  seen  to  this 
day.  In  Menominee  County,  the  Menomi¬ 
nee  Indians  still  inhabit  its  banks  and 
fish  its  waters  as  they  have  done  for  cen¬ 
turies. 

On  the  banks  of  the  Wolf  grow  every¬ 
thing  from  lichens  and  ferns  to  the  tallest 
yWhite  pine,  hemlock,  and  arbor  vita In 
ie  woods  along  its  course,  songbir/s  and 
waterfowl,  deer  and  bear,  muskrat  and 
mink  make  their  home.  Tropt  fill  its 
watei 

The  "'scenic  rivers  bill  cayf  be  a  con¬ 
servation,  landmark. 

Mr.  SAXLOR.  Mr.  Speaker,  the  rivers 
and  waterways  of  the  i/orld  were  man’s 
first  highwayk  and  since  the  founding  of 
our  Republic  the  rivers  and  waterways  of 
this  country  ha\e/been  considered  the 
lifelines  of  our  Nanon. 

The  rivers  and  waterways  of  this  Na¬ 
tion  became  our  firstNhighways  for  com¬ 
merce  and  transportation.  The  impor¬ 
tance  of  controlling  anch  developing  our 
rivers  arya  waterways  has\rften  been  the 
subject/Of  legislative  action\in  the  Con¬ 
gress. 

Today,  the  use  of  our  rivers  Eind  water¬ 
ways  for  agriculture,  domestic.Nnunici- 
naCI,  and  industrial  uses  is  bounded  only 
)y  our  limited  water  supply.  Todays  our 
rivers  and  waterways  continue  to  have  a 
prominent  role  in  the  economic,  soci: 
and  political  development  of  this  greai 
Nation. 

Mr.  Speaker,  the  historical  and  cul¬ 
tural  values  of  our  rivers  and  waterways 
is  to  me,  compelling  reason  enough  to 
call  for  the  establishment  of  a  national 
scenic  rivers  system  as  a  national  recog¬ 
nition  of  the  values  of  our  rivers  and 
waterways,  and  a  deserved  and  honored 
place  for  them  in  the  conservation  of  our 
natural  heritage. 

H.R.  18260  provides  this  opportunity 
and  declares  “that  certain  selected  rivers 
of  this  Nation  which,  with  their  imme¬ 
diate  environments,  possess  outstanding¬ 
ly  remarkable  scenic,  recreational,  geo¬ 
logic,  fish  and  wildlife,  historic,  cultural 
or  other  similar  values,  shall  be  preserved 
in  free -flowing  condition,  and  that  they 
and  their  immediate  environments  shall 
be  protected  for  the  benefit  and  enjoy¬ 
ment  of  present  and  future  generations.” 

The  purpose  of  H.R.  18260  is  the  initia¬ 
tion  of  a  national  scenic  rivers  system, 
designation  of  the  initial  components  of 
the  system,  and  describing  the  methods 


,  and  standards  by  which  additional  c 9. 
ponents  may  be  added  to  the  system 

The  bill  sets  out  two  methods  bj/which 
rivers  may  be  added  to  the  systehi  which 
are:  First,  by  act  of  Congress/and  sec¬ 
ond,  pursuant  to  an  act  of  /he  legisla¬ 
ture  of  the  State  or  States  through  which 
a  river  flows.  The  bill  als$/provides  that 
every  scenic  river  in  its  fifee  flowing  con¬ 
dition,  or  upon  restoration  to  that  con¬ 
dition,  shall  be  eligible  for  inclusion  in 
the  system.  The  risers  so  included  are 
classified,  desigrjated,  and  adminis¬ 
tered  in  accordance  with  the  following 
classes — 

Class  I  scafiic  river  areas  are  those 
rivers^br  segments  free  of  impoundments, 
inaccessible  except  by  trail,  with  water¬ 
sheds  or/shorelines  essentially  primitive 
and  unpolluted.  These  rivers  are  the  so- 
called/wild  rivers. 

CJass  II  scenic  river  areas  are  those 
riyers  or  segments  free  of  impoundments, 
th  largely  undeveloped  shorelines  and 
largely  primitive  watersheds,  and  acces¬ 
sible  by  roads  in  places. 

Class  HI  scenic  river  areas  are  those 
rivers  or  segments  which  are  readily  ac¬ 
cessible  by  road  or  railroad  with  some 
development  along  the  shoreline  and 
which  have  undergone  impoundment  or 
diversion. 

Section  3  of  the  bill  designates  the  six 
initial  components  of  the  national  scenic 
rivers  system.  These  rivers  or  segments 
thereof  are  as  follows: 

First  the  Middle  Fork  of  the  Clear¬ 
water  River,  Idaho;  Second  the  Rio 
Grande  River  in  New  Mexico;  third,  the 
Rogue  River  in  Oregon;  fourth,  the  St. 
Croix  River  in  Minnesota  and  Wisconsin; 
fifth,  the  Middle  Fork  of  the  Salmon 
River  in  Idaho;  and  sixth  the  Wolf 
River  -in  Wisconsin. 

This  section  also  designates  the  Fed¬ 
eral  department  or  agency  to  administer 
the  initial  components  of  the  system,  re¬ 
quires  the  establishment  of  boundaries 
to  include  an  average  of  not  more  than 
320  acres  per  mile  on  both  sides  of  the 
river,  and  the  preparation  of  develop¬ 
ment  plans  and  classifications. 

Section  4  of  H.R.  18260  directs  the  ap¬ 
propriate  Federal  officials  to  study  and 
plan  for  submission  to  the  President  and 
^Congress  proposals  for  addition  to  the 
tional  scenic  rivers  system.  Every  such 
st"hdy  must  be  coordinated  with  any  other 
water  resources  planning  involving  the 
sameViver.  This  section  sets  forth  the 
facto  rs\to  be  considered  in  the  study  and 
plannings  of  potential  additions  before 
submission,  of  the  reports. 

Section  iXdesignates  28  rivers  or  seg¬ 
ments  thereoXto  be  studied  for  potential 
addition  to  the  national  scenic  rivers 
system  by  the  Secretary  of  the  Interior 
or  the  Secretary  \>f  Agriculture  as  the 
case  may  be.  These  studies  are  to  be  com¬ 
pleted  within  15  years  from  the  date  of 
the  act  and  priority  isHo  be  given  those 
rivers  having  the  greatest  likelihood  of 
development.  No  study  issto  be  under¬ 
taken  or  pursued  on  any  river  which  the 
Governor  of  the  State  certifies  that  the 
State  or  its  agencies  are  prepared  to 
study  the  same  for  possible  inclusion  in 
the  national  scenic  rivers  system.  \ 

Section  6  of  the  bill  authorizes  th\  ac¬ 
quisition  of  lands  and  interests  in  lan  * 
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for  carrying  out  the  purposes  of  the  act 
aVl  provides  for  the  donation  and  ex¬ 
change  of  lands.  Lands  owned  by  a  State 
or  Indian  tribe  cannot  be  acquired  with¬ 
out  tmrir  consent  or  if  the  tribe  or  politi¬ 
cal  subdivision  of  the  State  is  carrying  on 
a  management  plan  consistent  with  the 
purposes  orchis  act. 

Section  \  contains  a  prohibition 
against  the  Federal  assistance  in  licens¬ 
ing  of  power  facilities  or  loans  or  grants 
for  water  resource  pro j  ects  which  would 
adversely  affect  scenic  river  values  on 
any  river  designatedSfor  inclusion  in  the 
system.  It  should  be  clearly  understood 
that  these  prohibitions\do  not  concern 
upstream  or  downstream-,  developments 
which  will  not  adversely  affect  the  values 
sought  to  be  protected  by  thk  legislation. 

Section  8  of  the  bill  is  a  withdrawal  of 
all  public  lands  from  entry,  sale  or  dis¬ 
posal  within  the  authorized  boundaries 
of  any  river  designated  for  inclusion  in 
the  system,  including  the  bed  or  bank  of 
the  river  if  appropriate.  These  wit 
drawals  are  for  a  period  of  5  years,  ex' 
cept  in  the  case  of  those  rivers  designated' 
for  inclusion  in  the  system  the  with¬ 
drawal  is  for  the  additional  periods  as 
previously  stated. 

Section  9  provides  that  mining  claims 
not  perfected  before  a  river  is  included 
in  the  system  shall  be  subject  to  regula¬ 
tions  consistent  with  the  purposes  of  this 
act.  This  section  also  withdraws  all  pub¬ 
lic  lands  constituting  the  bed  or  banks  of 
the  class  I  rivers  from  under  the  mining 
and  mineral  leasing  laws  for  the  same 
periods. 

Section  10  provides  for  the  adminis¬ 
tration  of  the  national  scenic  rivers  sys¬ 
tem,  taking  into  consideration  other  uses, 
but  emphasizing  the  protection  and  en¬ 
hancement  of  the  values  which  caused 
the  river  or  segment  thereof  to  be  in¬ 
cluded  in  the  system. 

Section  11  encourages  State  and  local 
participation  in  the  national  scenic 
rivers  system  and  provides  for  Federal 
technical  assistance  to  be  furnished  to 
the  States  for  this  purpose. 

Section  12  of  the  bill  directs  all  Fed¬ 
eral  agencies  to  review  their  programs 
and  plans  affecting  the  rivers  named  to 
be  studied  in  section  5  and  to  determine, 
what  action  should  be  taken  to  protej 
those  rivers. 

Section  13  provides  that  h untin gv&nd 
fishing  will  be  permitted  in  naBonal 
scenic  rivers  areas  except  those  within  a 
national  park  or  monument./declares 
that  State  water  rights  are  not  violated 
by  the  provisions  of  the  bid';  authorizes 
the  granting  of  easements  and  rights-of- 
way. 

Section  14  of  the  bill/concerns  the  ef¬ 
fect  of  a  conservatipn  easement  as  a 
charitable  gift  unde/the  income  tax  laws 
and  the  consequences  upon  breach  of 
that  agreement. 

Section  15  /6ntains  a  definition  of 
terms. 

Section  IS'  authorizes  the  appropria¬ 
tion  of  $1/040,000  for  the  acquisition  of 
lands  am?  interests  in  lands  to  carry  out 
the  punroses  of  this  act. 

Miy Speaker,  I  trust  this  brief  out¬ 
line/of  the  major  provisions  of  the  bill 
gi/es  an  adequate  understanding  of  the 
irposes  of  this  legislation. 


In  closing,  I  want  to  remind  my  col¬ 
leagues  that  this  program  has  the  sup¬ 
port  of  the  administration  and  was  a 
matter  upon  which  the  President  called 
for  our  prompt  action.  If  we  have  har¬ 
nessed  our  rivers  to  aid  navigation,  con¬ 
trol  floods,  increase  farm  productivity, 
provide  hydroelectric  power,  prohibit 
pollution,  and  enhance  the  fish  and  wild¬ 
life  values,  the  time  has  come  to  preserve 
those  rivers  or  segments  in  a  nationwide 
scenic  rivers  system  which  will  guaran¬ 
tee  America  her  heritage.  A  wide  range 
of  public  and  private  organizations  join 
in  the  support  of  this  program  and  urge 
the  Congress  to  act  in  this  matter  of 
national  interest. 

Mr.  Speaker,  I  urge  that  the  bill  be 
acted  upon  by  this  body  favorably. 

Mr.  KARTH.  Mr.  Speaker,  I  rise  in 
support  of  H.R.  18260,  the  national 
scenic  rivers  bill.  This  legislation  rep¬ 
resents  the  culmination  of  several  years 
of  thought,  and  comes  before  us  today 
after  committee  consideration  of  16 
separate  wild  and  scenic  river  bills,  in¬ 
cluding  one  of  my  own,  H.R.  752. 

In  view  of  this  long  and  careful  delib: 
elation,  I  think  it  especially  signifies 
that  today  we  be  given  an  opportunity^ to 
enact,,  legislation  which  will  preserve 
the  integrity  of  several  of  our  N/tion’s 
most  outstanding  natural  waterways. 
The  urgency  of  this  action  is  made  clear 
when  we  consider  the  water ^rontrol  on¬ 
slaught  andNihe  forbidding  population 
increase  which,  yearly  dinannish  the  op¬ 
portunity  of  ouly citizens'  to  enjoy  free- 
flowing  wilderness  streams,  unaffected 
by  encroaching  civNiyation. 

H.R.  18620  has  tafcn  of  particular  in¬ 
terest  to  the  public  lh  Minnesota  and 
Wisconsin.  A  regent  poI|  I  sent  to  my 
constituents  in nne  FourtlKCongressional 
District  which  borders  Wisconsin  gen¬ 
erated  over/14,000  responses  with  the 
public  backing  by  9  to  1  preservation  of 
the  St.  Croix  river,  one  of  the  six  major 
streams' included  in  the  legislation  be¬ 
fore  us  today. 

Ireover,  the  Senate,  both  in  the  3fith 
anjef  again  during  the  90th  Congress,  hi 
fussed  legislation  preserving  the  St'S 
Zroix  as  a  natural  scenic  waterway. 

Mr.  Speaker,  based  on  this  public  sup¬ 
port  and  earlier  legislative  precendent, 
as  well  as  the  need  for  forward-looking 
conservation  action,  I  would  urge  the 
House  to  support  the  measure  before  us 
today.  The  costs  are  modest;  the  benefits 
to  this  generation  and  those  to  come, 
immense. 

Like  most  of  the  other  streams  in¬ 
cluded  in  this  bill,  the  St.  Croix  is  close 
to  large  population  centers.  In  this  case, 
the  cities  of  St.  Paul,  Minneapolis,  Du¬ 
luth,  and  Chicago.  The  excellent  waters 
and  heavy  forest  cover  of  the  nearby  St. 
Croix  support  an  abundance  of  game 
animals  and  birds,  as  well  as  some  of  the 
best  fishing,  boating,  and  recreational 
opportunities  anywhere. 

Enhancing  public  interest  in  this  area, 
and  I  trust  congressional  support  for 
passage  of  the  bill,  is  a  special  proviso 
which  in  closing  I  would  like  to  draw  to 
the  attention  of  my  colleagues.  To  re¬ 
duce  the  cost  of  including  the  St.  Croix 
in  the  national  scenic  rivers  system,  the 
Northern  States  Power  Co.,  which  owns 


the  lands  bordering  portions  of 
river  incorporated  in  the  bill,  has  gener¬ 
ously  agreed  to  donate  100  acres  of  land 
per  mile  along  the  riverway  \y  the 
United  States.  In  addition,  the  company 
will  provide  use  and  development  of  ad¬ 
ditional  contiguous  lands  in  /,  manner 
consistent  with  the  uses  of  the  donated 
property. 

In  view  of  this  generouS  private  ges¬ 
ture,  in  view  of  earlier  ^legislative  prec¬ 
edent,  and  indeed,  in /view  of  the  need 
of  our  citizens  for  a/rhoreau-like  place 
of  respite  and  closeness  to  the  natural 
environment,  I  urge  passage  of  H.R. 
18620,  a  truly  /outstanding  legislative 
opportunity. 

The  SPEAI^ER.  The  question  is  on  the 
motion  of  /ne  gentleman  from  North 
Carolina  &Mr.  Taylor]  that  the  House 
suspend/he  rules  and  pass  the  bill  H.R. 
18260. 

Tin/  question  was  taken;  and  (two- 
thirtfs  not  having  voted  in  favor  thereof) 
th/motion  was  rejected. 

'A  motion  to  reconsider  was  laid  on  the 
table. 


GENERAL  LEAVE 


Mr.  TAYLOR.  Mr.  Speaker,  I  ask 
unanimous  consent  that  all  Members 
may  have  5  legislative  days  in  which  to 
extend  their  remarks  on  the  bill  H.R. 
18260. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  North 
Carolina? 

There  was  no  objection. 


THE  AGRICULTURE  COOPERATIVE 
TRANSPORTATION  EXEMPTION 


Mr.  STAGGERS.  Mr.  Speaker,  I  move 
to  suspend  the  roles  and  pass  the  bill 
(S.  752)  to  amend  sections  203(b)  (5) 
and  220  of  the  Interstate  Commerce  Act, 
as  amended,  and  for  other  purposes. 

The  Clerk  read  as  follows: 

s.  752 


Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  > 
America  in  Congress  assembled,  That  at  the  r 
end  of  section  203(b)  (5)  of  the  Interstate  > 
Commerce  Act  delete  the  semicolon  and  add 
the  following  language:  ",  but  any  interstate 
transportation  performed  by  such  a  coopera¬ 
tive  association  or  federation  of  cooperative 
associations  for  nonmembers  who  are  neither 
farmers,  cooperative  associations,  nor  federa¬ 
tions  thereof  for  compensation,  except  trans¬ 
portation  otherwise  exempt  under  this  part, 
shall  be  limited  to  that  which  is  incidental 
to  its  primary  transportation  operation  and 
necessaryy  for  its  effective  performance  and 
shall  in  no  event  exceed  15  per  centum  of  its 
total  interstate  transportation  services  in  any 
fiscal  year,  measured  in  terms  of  tonnage: 
Provided,  That,  for  the  purposes  hereof,  not¬ 
withstanding  any  other  provision  of  law, 
transportation  performed  for  or  on  behalf  of 
the  United  States  or  any  agency  or  instru¬ 
mentality  thereof  shall  be  deemed  to  be 
transportation  performed  for  a  nonmember: 
Provided  further,  That  any  such  cooperative 
association  or  federation  which  performs  in¬ 
terstate  transportation  for  nonmembers  who 
are  neither  farmers,  cooperative  associations, 
nor  federations  thereof,  except  transporta¬ 
tion  otherwise  exempt  under  this  part,  shall 
notify  the  Commission  of  its  intent  to  per¬ 
form  such  transportation  prior  to  the  com¬ 
mencement  thereof:  And  provided  further, 

That  in  no  event  shall  any  such  cooperative 
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association  or  federation  which  is  required 
hereunder  to  give  notice  to  the  Commission 
transport  interstate  for  compensation  in  any 
fiscal  year  of  such  association  or  federation 
a  quantity  of  property  of  nonmembers 
which,  measured  in  terms  of  tonnage,  ex¬ 
ceeds  the  total  quantity  of  property  trans¬ 
ported  interstate  for  itself  and  its  members 
in  such  fiscal  year. 

Sec.  2.  Section  220  of  the  Interstate  Com¬ 
merce  Act,  as  amended,  is  further  amended 
by  adding  the  following  immediately  after 
subsection  (f) : 

“(g)  The  Commission  or  its  duly  author¬ 
ized  special  agents,  accountants,  or  examiners 
shall,  during  normal  business  hours,  have 
access  to  and  authority,  under  its  order,  to 
inspect,  examine,  and  copy  any  and  all  ac¬ 
counts,  books,  records,  memorandums,  cor¬ 
respondence,  and  other  documents  pertain¬ 
ing  to  motor  vehicle  transportation  of 
a  cooperative  association  or  federation  of 
cooperative  associations  which  is  required  to 
give  notice  to  the  Commission  pursuant  to 
the  provisions  of  section  203(b)  (5)  of  this 
part:  Provided,  however,  That  the  Commis¬ 
sion  shall  have  no  authority  to  prescribe  the 
form  of  any  accounts,  records,  or  memoran¬ 
dums  to  be  maintained  by  a  cooperative  as¬ 
sociation  or  federation  of  cooperative  asso¬ 
ciations.” 

The  SPEAKER.  Is  a  second  de¬ 
manded? 

Mr.  SPRINGER.  Mr.  Speaker,  I  de¬ 
mand  a  second,  However,  I  think  in  all 
fairness  that  I  should  state  that  I  am 
not  opposed  to  the  bill. 

Mr.  RANDALL.  Mr.  Speaker,  I  demand 
a  second. 

The  SPEAKER.  Is  the  gentleman  from 
Missouri  opposed  to  the  bill? 

Mr.  RANDALL.  I  am,  Mr.  Speaker. 

Mr.  WINN.  Mr.  Speaker,  I  demand  a 
second.  I  am  opposed  to  the  bill. 

The  SPEAKER.  Is  the  gentleman  from 
Kansas  opposed  to  the  bill? 

Mr.  WINN.  Yes,  Mr.  Speaker. 

The  SPEAKER.  Without  objection,  a 
second  will  be  considered  as  ordered. 

There  was  no  objection. 

Mr.  STAGGERS.  Mr.  Speaker,  the  pur¬ 
pose  of  S.  752  is  to  clarify  the  meaning 
of  the  exemption  from  the  provisions  of 
the  Interstate  Commerce  Act  provided 
for  the  transportation  by  motor  vehicles 
operated  by  an  agricultural  cooperative 
association,  particularly  when  such  ve¬ 
hicles  are  used  to  perform  transporta¬ 
tion  for  nonmembers. 

This  clarification  is  accomplished 
through  amendment  to  section  203  (b)  (5) 
of  the  act  restricting  such  transportation 
where  the  nonmembers  are  neither  farm¬ 
ers,  cooperative  associations,  nor  fed¬ 
erations  thereof  to  that  which  is  first,  in¬ 
cidental  to  the  association’s  primary 
transportation  operation  and  necessary 
for  its  effective  performance,  and  in  no 
event  in  excess  of  15  percent  of  its  total 
transportation  service  and  including 
within  such  percentage  transportation 
performed  for  the  United  States;  and, 
Second,  amending  section  220  of  the  act 
to  grant  the  Commission  specific  author¬ 
ity  to  examine  the  books  and  records  of 
such  cooperative  as  they  pertain  to  their 
transportation  services. 

The  bill  is  necessary  because  recently 
a  grey  area  of  transportation  has  grown 
up  where  cooperatives  are  backhauling 
for  nonmembers  on  the  one  hand,  and 
where  certain  cooperatives  are  back- 
hauling  munitions  and  other  items  for 
the  Department  of  Defense  where  by 


definition  this  transportation  is  not  lim¬ 
ited  by  the  restrictions  of  the  Agricul¬ 
tural  Marketing  Act. 

This  is  a  bill  for  the  farm  coopera¬ 
tives,  and  for  the  farmers  of  this  Nation. 
It  came  out  of  our  subcommittee  unan¬ 
imously.  It  came  out  of  the  full  commit¬ 
tee  unanimously.  It  was  passed  in  the 
Senate  on  the  Consent  Calendar. 

Many  organizations  have  testified  that 
they  were  for  the  bill:  The  American 
Farm  Bureau  Federation,  the  American 
Trucking  Association,  the  Association  of 
American  Railroads,  the  Department  of 
Agriculture,  the  Interstate  Commerce 
Commission,  the  National  Association  of 
State  Utility  Commissioners,  the  Nation¬ 
al  Council  of  Farmer  Cooperatives,  the 
National  Grange. 

As  I  have  previously  said,  the  subcom¬ 
mittee  held  hearings.  I  was  given  to  un¬ 
derstand  that  it  had  been  worked  out 
pretty  well  as  an  agreement  as  to  what 
the  bill  should  encompass.  The  National 
Council  of  Farmer  Cooperatives  testified 
for  the  bill.  We  have  a  very  few  cooper¬ 
atives  across  the  country,  that  testified 
in  opposition  and  that  have  expressed 
through  their  members  here  in  the  Con¬ 
gress  their  dissatisfaction  in  the  bill. 

Now  I  would  like  to  tell  a  little  story, 
or  an  incident  that  happened  about  1  or 
2  hours  ago  right  out  here  in  the  hall. 
Our  distinguished  colleague  from  Texas, 
[Mr.  Poage]  introduced  me  to  a  gentle¬ 
man  by  the  name  of  Mr.  Nemen.  I  asked 
him  what  his  position  was.  He  said  he 
was  head  of  one  of  the  organizations 
down  in  Texas,  a  farmers’  organization. 
So  I  proceeded  to  ask  the  gentleman 
from  Texas  [Mr.  PoageI  who  the  gentle¬ 
man  was.  He  said  he  was  head  of  the 
Farmers  Union  from  the  State  of  Texas. 

I  said,  ‘‘Are  you  for  this  bill?”  He  said, 
“You  mean  the  bill  to  get  rid  of  the  ille¬ 
gal  haulers  in  this  country?”  He  said,  “I 
am  against  them,  emphatically.”  He  said, 
“I  am  for  the  legitimate  ones  who  haul 
for  the  farmers,  and  can  do  the  job.” 

Now,  I  believe  the  gentleman  from 
Texas  will  bear  me  out  in  what  Mr. 
Nemen  had  to  say  to  me. 

This  is  just  a  little  bit  of  an  example 
of  what  is  going  on  in  America  today, 
and  what  is  going  on  here.  This  all  has 
come  up  within  the  last  day  or  so,  this 
controversy  and  this  drive  to  keep  this 
bill  from  coming  up. 

Mr.  JOHNSON  of  California.  Mr. 
Speaker,  will  the  gentleman  yield? 

Mr.  STAGGERS.  I  will  be  gald  to  yield 
to  the  gentleman  from  California. 

Mr.  JOHNSON  of  California.  I  thank 
the  chairman  for  yielding,  Mr.  Speaker. 

I  take  this  time  for  a  question  or  two 
to  be  put;  Seemingly,  the  Secretary  of 
Agriculture  is  not  too  clear  on  his  posi¬ 
tion  either  in  the  report.  And  then  when 
you  read  the  statement  that  comes  from 
the  Bureau  of  the  Budget,  they  are  not 
too  clear  on  this  either.  And  then  when 
we  take  the  Secretary  of  the  Army,  Mr. 
Resor,  his  statement  is  not  too  clear, 
either. 

Mr.  Speaker,  I  would  like  to  ask  the 
chairman  of  the  committee  if  there 
would  not  be  some  way  that  we  could 
protect  these  people  who  are  in  this  busi¬ 
ness  at  the  present  time?  Now,  they  nat¬ 
urally  would  have  liked  to  have  had  a 


grandfather  clause  and  a  bigger  per¬ 
centage  of  the  business.  The  bill  allows 
them  15  percent.  I  am  wondering  if  the 
chairman  of  the  committee  would  not 
cooperate  with  at  least  myself  in  extend¬ 
ing  the  effective  date  of  this  order  until 
6  months  after  the  passage  of  this  bill? 

Mr.  STAGGERS.  I  would  be  glad  to  do 
this,*  to  cooperate  with  my  colleague  in 
saying  that  after  the  bill  passes  it  will 
take  the  Commission  some  time  to  form¬ 
ulate  and  prescribe  the  rules  needed  to 
carry  out  the  legislation.  However,  I 
would  be  glad  to  write  to  the  ICC,  and 
ask  them  to  not  put  this  bill  into  effect 
until  6  months  after  passage. 

Mr.  JOHNSON  of  California.  Will  not 
the  gentleman  go  further  in  saying  that 
the  Secretary  of  Agriculture  and  the 
Secretary  of  the  Army  and  the  Bureau 
of  the  Budget  are  not  in  complete  sup¬ 
port  of  the  legislation  now  before  us? 

Mr.  STAGGERS.  The  Secretary  of 
Agriculture  is,  according  to  the  testi¬ 
mony  here. 

If  you  will  just  let  me  read  what  the 
Department  said: 

The  Department  supports  enactment  of 
S.  752  in  its  present  form. 

He  said  he  had  suggested  many 
amendments  which  the  subcommittee 
adopted  and  therefore  makes  the  bill 
stronger. 

He  also  said; 

For  the  convenience  of  the  committee,  a 
copy  of  the  July  24,  1967,  report  containing 
the  suggestions  is  enclosed.  All  of  these  sug¬ 
gestions  are  now  embodied  in  S.  752,  as  passed 
by  the  U.S.  Senate,  and  as  presently  before 
your  committee  for  consideration. 

Mr.  JOHNSON  of  California.  The 
previous  paragraph  in  that  letter  is  a 
little  ambiguous. 

Mr.  STAGGERS.  It  could  be. 

Mr.  JOHNSON  of  California.  The 
statement  that  is  in  here  from  the 
Bureau  of  the  Budget  is  that  they  are 
not  in  favor  of  this. 

Mr.  STAGGERS.  I  could  not  say  that. 

Mr.  JOHNSON  of  California.  Well,  it 
is  in  your  report. 

Mr.  STAGGERS.  It  is  in  our  report,  but 
I  might  say  also  that  in  the  same  letter 
just  before  Secretary  Freeman’s  signa¬ 
ture,  he  said; 

The  Bureau  of  the  Budget  advises  that 
there  is  no  objection  to  the  presentation  of 
this  report  from  the  standpoint  of  the  ad¬ 
ministration’s  program. 

Then  the  letter  is  signed  by  Orville  L. 
Freeman. 

Mr.  JOHNSON  of  California.  If  I  may 
just  ask  one  further  question  and  quote 
from  your  report  here  from  the  letter 
from  the  Secretary  of  the  Army.  They 
are  using  these  services  and  I  am  sure 
they  are  not  in  favor  of  this. 

Mr.  STAGGERS.  I  might  say  to  you,  of 
course,  they  want  to  get  everything  as 
dirt  cheap  as  they  can,  however  it  might 
be. 

Let  them  use  the  certificated  haulers 
of  this  Nation  if  they  want  something 
hauled  and  they  can  get  the  job  done 
and  they  can  get  it  done  efficiently.  I 
say  that  when  they  cannot  use  it  propei - 
ly,  they  should  go  and  get  a  certificated 
hauler. 

Mr.  DINGELL.  Mr.  Speaker,  will  the 
gentleman  yield? 
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Mr.  STAGGERS.  I  yield  to  a  member 
of  the  subcommittee,  the  gentleman 
from  Michigan  [Mr.  Dingell]  . 

Mr.  DINGELL.  I  think,  Mr.  Speaker, 
this  bill  ought  to  be  supported  on  its 
merits. 

What  a  lot  of  the  opponents  of  this  bill 
want  to  do,  the  objection  to  the  enact¬ 
ment  of  this  bill,  is  that  the  farm  co-ops 
want  to  haul  ammunition. 

If  there  is  anything  that  I  would  as¬ 
sume  that  a  farm  co-op  was  not  to  do, 
it  is  to  haul  ammunition  for  the  U.S. 
Government. 

That  is  what  the  fuss  is  about. 

I  believe  this  bill  should  be  passed 
absolutely. 

The  Department  of  Defense  has  al¬ 
ways  been  trying  to  get  its  haulage  done 
as  cheaply  as  it  possibly  can.  They  have 
sought  throughout  the  years  to  use  sec¬ 
tions  of  the  law  which  permit  them  to 
get  highly  preferential  haulage  and,  in¬ 
deed,  to  get  it  for  as  little  as  zero. 

They  have  used  this  to  jigger  and  foul 
up  the  whole  transportation  system  in 
the  country. 

For  instance,  in  one  instance  they 
hauled  tanks  more  cheaply  from  Detroit 
to  New  York  than  it  would  have  cost 
from  a  point  within  the  city  of  Detroit 
by  rail  to  a  port  of  embarkation. 

In  this  way  the  Department  of  De¬ 
fense  abuses  the  transportation  system 
of  this  country. 

Right  now  what  they  are  trying  to  do 
is  play  footsy  with  a  bunch  of  people 
calling  themselves  farm  cooperatives 
when  they  are  actually  in  the  business 
of  hauling  ammunition.  This  is  a  situa¬ 
tion  which  is  highly  regrettable,  and 
something  which  no  man  in  his  right 
mind  could  jusify  as  a  legitimate  func¬ 
tion  of  a  farm  cooperative. 

Mr.  STAGGERS.  I  would  say  that  our 
committee  has  tried  to  be  fair.  I  am  sure 
they  would  at  all  times  listen  to  all  op¬ 
position  that  comes  before  the  commit¬ 
tee.  We  have  told  all  groups  in  this  land 
that  they  ought  not  to  ever  be  afraid  to 
come  before  our  hearings  and  let  the 
light  appear  on  any  subject  and  then  let 
the  committee  make  their  decision. 

The  subcommittee  held  these  hearings 
and  after  we  heard  all  sides,  the  com¬ 
mittee  voted  unanimously  to  report  the 
bill.  After  they  reported  it  and  it  came 
to  the  full  committee,  the  full  committee 
after  going  over  it  decided  in  their  wis¬ 
dom  that  it  would  report  the  bill  in  the 
best  interests  of  this  land. 

Mr.  WRIGHT.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  STAGGERS.  I  yield  to  the  gentle¬ 
man. 

Mr.  WRIGHT.  May  I  say  I  have  the 
highest  regard  and  unlimited  respect  for 
the  distinguished  chairman  and  mem¬ 
bers  of  his  committee. 

I  certainly  am  confident  that  they  did 
what  they  believed  to  be  right  and  just. 

Is  it  not  true,  however,  that  the  Sec¬ 
retary  of  the  Army  in  his  objective  com¬ 
ment  draws  attention  to  the  fact  that 
t)us  business  which  has  been  character¬ 
ized  as  illegitimate  and  illegal  was  actu¬ 
ally  upheld  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  in  the 
case  of  Northwest  Agricultural  Coopera¬ 
tive  Association,  Inc.  against  the  Inter¬ 
state  Commerce  Commission  which  ju¬ 


dicially  established  the  right  of  agricul¬ 
tural  cooperative  association  trucklines 
to  backhaul  nonfarm  commodities  for 
nonmembers? 

Mr.  STAGGERS.  As  to  certain  coop¬ 
eratives  and  certain  types  of  hauling, 
that  is  true.  However,  not  as  to  others. 
Indeed  the  three- judge  court  in  Texas 
upheld  the  Commission  against  the 
Agricultural  Transportation  of  Texas. 
That  is  why  the  exemption  needs  clarifi¬ 
cation,  and  that  is  just  what  we  are  try¬ 
ing  to  do  here.  If  the  association  is  made 
up  of  different  co-ops,  different  farmer 
groups,  as  long  as  they  were  farmers, 
that  was  sufficient.  That  was  the  reason 
they  were  given  exemptions  under  the 
co-op  law.  Some  have  gone  far  afield  in 
hauling.  These  should  get  certificates 
and  haul  properly. 

Mr.  SPRINGER.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  STAGGERS.  I  yield  to  the  gentle¬ 
man  from  Illinois. 

Mr.  SPRINGER.  Mr.  Speaker,  as  the 
law  now  stands  agricultural  cooperatives 
qualifying  for  such  designation  under 
the  Agricultural  Marketing  Act  may 
haul  up  to  half  of  the  tonnage  in  their 
trucks  for  nonmembers.  Not  included 
in  this  nonmember  traffic  are  hauls  made 
under  contract  to  the  Federal  Govern¬ 
ment  which  consist  of  munitions  and 
other  defense  items.  The  result  of  this 
situation  has  been  some  highly  question¬ 
able  practices  wherein  cooperatives  of 
doubtful  bonafides  carry  very  little  of 
their  own  fright  and  very  much  for  Uncle 
Sam.  This  violates  the  intent  and  in 
many  instances  the  letter  of  the  law  but 
it  is  extremely  difficult  to  police. 

Legitimate  farmers  cooperatives  have 
been  concerned  about  the  ultimate  affect 
of  these  gray  area  operations  on  their 
clearly  legitimate  operations.  Regulated 
carriers,  duly  certified  by  ICC  have  been 
concerned  about  the  affect  upon  their 
operations.  In  addition  the  Department 
of  Agriculture,  the  Farm  Bureau  Federa¬ 
tion  and  the  Grange  have  looked  with 
disfavor  upon  these  practices  and  sug¬ 
gested  changes  to  check  them. 

With  the  support  and  concurrence  of 
these  groups  this  bill  would  do  the 
following: 

First.  Allow  farmer  co-ops  to  haul  up 
to  15  percent  of  their  total  tonnage  in¬ 
terstate  for  nonmembers  in  the  non¬ 
exempt  freight. 

Second.  Government  hauling  is  non¬ 
member  hauling. 

Third.  A  trucker  proposing  to  do  non¬ 
member  hauling  must  notify  ICC  in 
advance. 

Fourth.  Forbid  an  association  to  haul 
more  for  others — general  freight  and 
exempt  combined — than  it  does  for 
itself. 

Fifth.  Require  inspection  by  ICC  upon 
demand. 

There  are  some  individual  coopera¬ 
tives  which,  desiring  to  maintain  a  prof¬ 
itable  business  object  to  these  changes. 
Some,  recognizing  the  doubtful  legality 
of  their  operations  have  asked  that  they 
be  legitimatized  by  a  grandfather  pro¬ 
vision  to  grant  them  operating  rights,  as 
regulated  earners  summarily.  The  com¬ 
mittee  did  not  see  fit  so  to  do  and  I  must 
agree  with  this  decision.  If  as  a  matter 
of  fact,  public  convenience  and  neces¬ 


sity,  will  be  served  by  their  continuance 
in  such  business  an  application  to  do  so 
can  be  entertained  by  ICC.  It  is  not  in 
the  best  interests  of  the  public  for  Con¬ 
gress  to  make  this  decision.  It  is  clearly 
within  the  province  of  the  ICC. 

In  view  of  the  widespread  support  for 
this  measure — an  almost  unprecedented 
gamut  of  support  from  divergent  inter¬ 
ests — and  its  own  merit  I  recommend  its 
passage. 

The  SPEAKER.  The  Chair  advises  the 
gentleman  from  West  Virginia  that  he 
has  consumed  15  minutes. 

Mr.  STAGGERS.  Mr.  Speaker,  I  re¬ 
serve  the  balance  of  my  time. 

Mr.  WINN.  Mr.  Speaker,  I  yield  myself 
such  time  as  I  may  need.  I  would  like  to 
ask  a  series  of  questions  of  the  chair¬ 
man,  if  I  may. 

First,  I  think  it  is  obvious  there  is  con¬ 
fusion  on  this  bill  and  just  what  is  in¬ 
tended  by  this  bill.  In  reading  the  report 
of  the  hearings,  on  page  7,  my  colleague 
from  Illinois  just  pointed  out  the  num¬ 
ber  of  organizations  that  have  appeared 
in  favor  of  this.  What  the  gentleman 
from  Illinois  did  not  say  is  that  the  bill 
is  also  opposed  by  certain  farm  coopera¬ 
tives,  many  of  which  have  been  protected 
by  the  grandfather  clause,  or  have  been 
protected  under  the  Agriculture  Market¬ 
ing  Act.  They  have  been  in  continuous 
operation  for  many,  many  years. 

It  has  also  been  pointed  out,  Mr. 
Speaker,  that  the  Bureau  of  the  Budget 
is  opposed  to  this  bill,  according  to  page 
7  of  the  hearings.  As  the  gentleman  from 
Michigan  said,  it  is  possible  that  some 
of  the  cooperatives  have  been  hauling 
for  our  Government.  Possibly  they  do 
this  at  less  money  to  the  taxpayer,  be¬ 
cause  they  could  save  the  Government 
money  by  having  some  of  the  Govern¬ 
ment  supplies  and  materials  hauled  at 
the  same  time  that  farm  materials  were 
hauled.  It  is  also  pointed  out  on  page  7 
that  the  Department  of  Defense  is  op¬ 
posed  to  this  insofar  as  it  pertains  to  the 
elimination  or  exemption  of  business 
done  with  the  Government  in  the  calcu¬ 
lation  of  percentages. 

I  think  this  may  be  one  of  the  bills  that 
seems  to  be  heading  for  trouble,  without 
a  definite  clarification  of  intent  and  ad¬ 
ditional  study. 

Mr.  RANDALL.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  WINN.  I  will  yield  to  the  gentle¬ 
man  from  Missouri  in  just  a  few  minutes. 
I  will  yield  him  5  minutes. 

Mr.  Speaker,  I  would  like  to  point  out 
that  I  think  the  small  farm  cooperative 
is  truthfully  the  organization  that  is  be¬ 
ing  run  over  in  this  piece  of  legislation. 
They  have  been  working  under  these  laws 
for  many,  many  years.  Now,  all  of  a  sud¬ 
den,  in  all  this  haste,  we  need  legisla¬ 
tion  instead  of  a  clarification.  I  have  yet 
to  hear  from  the  chairman  or  from  any¬ 
one  else  exactly  who  is  going  to  protect 
the  small  cooperatives  who  are  so  small 
that  they  may  not  be  members  of  the 
large  national  groups  of  cooperatives. 

Because  of  that,  I  think  it  is  time  for 
assurances,  I  would  hope  the  chairman 
could  assure  us  that  additional  consider¬ 
ation  would  be  given  maybe  not  for  6 
months,  but  for  1  year  for  the  small  co¬ 
operatives  to  completely  reschedule  their 
operations.  May  I  ask  the  chairman  if 
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this  is  possible?  Could  we  possibly  ask 
the  ICC  to  give  these  companies  as  much 
as  1  year? 

Mr.  STAGGERS.  Mr.  Speaker,  I  could 
not  make  that  on  my  own,  because  I  am 
only  an  Individual  member  of  the  com¬ 
mittee. 

I  might  say  to  the  gentleman  that  ev¬ 
ery  legitimate  cooperative  in  the  coun¬ 
try  can  come  in  to  the  ICC,  and,  if  they 
are  legitimate,  they  will  not  have  the 
least  trouble  in  the  world  in  getting  at¬ 
tention  and  doing  what  they  need  to  do. 
I  can  assure  the  gentleman  of  that. 

Mr.  WINN.  Mr.  Speaker,  I  thank  the 
gentleman.  There  seems  to  be  a  great 
deal  of  confusion  on  who  is  a  true  co¬ 
operative  and  who  is  a  pseudocoopera¬ 
tive  in  these  cases.  I  know  the  commit¬ 
tee  held  hearings  and  tried  to  get  to  the 
bottom  of  these  claims  and  to  clarify  this. 

Mr.  STAGGERS.  That  is  exactly  cor¬ 
rect.  The  distinguished  gentleman  from 
Kansas  is  correct.  What  we  tried  to  de¬ 
termine  was  what  was  genuine  and  what 
was  not,  and  we  said  to  the  ICC,  “We  give 
you  some  power  to  make  the  determina¬ 
tion  and  deal  fairly.”  If  some  group  is 
\  trying  to  do  something  that  is  not  right — 
j  and  some  have  gone  out  of  business  be¬ 
cause  the  ICC  has  exerted  some  pressure, 
some  of  them  are  now  coming  in  and 
saying  they  need  some  additional  legis¬ 
lation. 

This  is  an  ICC  bill.  They  have  re¬ 
quested  this.  I  am  sure  they  will  be  fair 
with  the  larger  and  with  the  smaller 
groups,  whatever  they  are.  We  state  in 
so  many  places  that  where  the  non¬ 
members  are  farmers  they  can  be 
treated  with,  or  the  ones  within  the  co¬ 
op,  or  the  organizations  that  are  associ¬ 
ated  with  them — there  is  no  limit  on  this 
at  all.  That  is  what  the  co-ops  were  set 
up  for.  When  originally  set  up  there  was 
not  this  trouble  about  hauling.  This  has 
developed,  so  some  clarifying  language 
had  to  be  brought  forth. 

I  just  say  this  to  the  gentleman.  I  am 
sure  as  chairman  that  I  want  to  be  fair 
and  every  member  of  this  committee 
wants  to  be  fair.  I  am  sure  they  heard 
\  the  legislation,  and  they  decided  this  was 
y  the  fair  thing  for  all  concerned.  The  dis¬ 
tinguished  ranking  minority  member  of 
the  committee  said  the  farmers  came  in 
with  their  organizations  and  they  said, 
“We  want  this  legislation.” 

Now,  I  should  think  that  they  speak 
for  the  farmers  of  the  Nation.  They 
should.  They  came  in  and  said,  “We  want 
this  legislation.” 

Mr.  WINN.  They  speak  for  some  of 
the  farmers,  but  I  am  quite  sure  that  a 
great  many  of  the  farmers  cannot  be 
represented  on  a  large  scale. 

I  should  like  to  point  out  that  there 
has  been  a  decline  in  public  dairies  in 
the  State  of  Kansas  from  90  in  1958  to 
the  present  44,  and  from  72  in  the  Kan¬ 
sas  City  area  in  1950  to  10  at  the  pres¬ 
ent  time. 


not  seem  to  give  the  same  break  to  the 
fanners. 

Mr.  SPRINGER.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  WINN.  I  yield  to  the  gentleman 
from  Illinois. 

Mr.  SPRINGER.  I  believe  there  are 
possibly  two  points  the  gentleman  has 
raised  which  are  worthy  of  note. 

The  gentleman  has  asked  that  our 
committee  take  into  consideration  a  re¬ 
quest  of  the  ICC  not  to  bring  this  about 
suddenly.  I  would  think  more  of  a  term 
of  6  months.  The  gentleman  mentioned 
1  year,  but  I  would  think  6  months 
would  be  sufficient  time  for  the  ICC  to 
act.  It  seems  to  me  this  would  be  fair, 
not  to  put  into  effect  the  regulation  or 
rule  of  the  Commission  in  this  interim 
6 -month  period. 

The  second  point  raised  by  the  gentle¬ 
man  which  ought  to  be  noted  was  on  the 
question  of  the  grandfather  clause.  This 
is  what  these  groups  of  cooperatives, 
from  Kansas  and  Texas  and  California 
not  contained  in  the  legislation,  want. 
They  want  to  be  grandfathered  in. 

The  subcommittee  and  the  committee 
both  gave  serious  consideration  to  this. 
It  was  immediately  raised  as  a  question, 
if  we  grandfathered  these  people  in  im¬ 
mediately  there  would  be  other  groups 
which  would  rush  in,  who  are  under 
other  types  of  legislation,  requesting 
that  they  also  be  grandfathered  in. 

It  seems,  as  to  every  piece  of  legisla¬ 
tion  which  is  brought  out  of  our  com¬ 
mittee  having  to  do  with  transportation, 
that  a  group  or  groups  want  to  be  grand¬ 
fathered  in.  This  would  mean  opening 
up  the  flood  gates  on  the  question  of 
grandfathering. 

It  was  to  that  point  I  wanted  to  call 
attention. 

Mr.  WINN.  Mr.  Speaker,  I  yield  5 
minutes  to  the  gentleman  from  Mis¬ 
souri  [Mr.  Randall]. 

(Mr.  RANDALL  asked  and  was  given 
pel-mission  to  revise  and  extend  his 
remarks.) 

Mr.  RANDALL.  Mr.  Speaker,  tonight 
at  this  late  hour  we  are  trying  to  change 
a  provision  of  law  which  has  worked  well 
since  1935. 

The  interstate  trucking  activities  of 
cooperative  associations,  as  defined  by 
the  Agricultural  Marketing  Act,  have 
been  exempt  from  regulation  by  the  In¬ 
terstate  Commerce  Commission — except 
as  to  safety,  qualification  of  drivers,  and 
so  forth — by  section  203(b)(5)  of  the 
Interstate  Commerce  Act  since  1935. 
Such  co-ops,  however,  may  not  engage  in 
business,  including  trucking  operations, 
for  nonmembers  in  any  amount  exceed¬ 
ing  the  value  of  the  business  done  with 
members.  In  other  words,  nonmember 
transportation  may  never  exceed  50  per¬ 
cent  in  dollar  volume  of  the  cooperative’s 
total  business.  This  has  been  workable 
and  fair  and  should  be  left  that  way. 

S.  752  proposes  a  maximum  limitation 
for  nonmembers  of  15  percent  of  all  in¬ 
terstate  trucking  activities,  measured  in 
terms  of  tonnage,  exclusive  of  transpor¬ 
tation  otherwise  exempt,  and  a  ceiling  of 
50  percent  upon  all  nonmember  trans¬ 
portation.  In  addition,  and  directly  con¬ 
trary  to  the  Agricultural  Marketing  Act, 
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transportation  performed  for  the  Gov¬ 
ernment  would  be  considered  nonmem¬ 
ber  business.  The  bill  was  reported  out 
of  the  House  Interstate  and  Foreign 
Commerce  Committee  on  July  10,  1968, 
and  is  now  coming  up  under  suspension 
of  the  rules.  Ostensibly,  its  purpose  is  to 
curtail  the  trucking  activities  of  co-ops 
which  allegedly  pose  a  “threat”  to  the 
regulated  carrier  industry,  particularly 
carriers  hauling  munitions  for  the  Gov¬ 
ernment.  The  bill  is  opposed  by  the  De¬ 
fense  Department,  Department  of  the 
Army,  Transportation  Department,  and 
Bureau  of  the  Budget. 

A  number  of  questions  have  arisen  rel¬ 
ative  to  this  bill  which  have  not  been 
satisfactorily  answered:  How  many  co¬ 
operatives  are  engaged  in  this  business? 
What  effect  have  they  had  upon  the  reg¬ 
ulated  industry?  What  effect  will  passage 
have  upon  co-ops  engaged  in  these  activ¬ 
ities?  Assuming  that  the  effect  will  be 
adverse,  what  does  the  bill  do  to  protect 
co-ops  which  have  developed  a  substan¬ 
tial  operation?  Was  the  Committee  on 
Agriculture  consulted  upon  the  wisdom 
of  this  legislation?  Does  not  the  change 
proposed  do  violence  to  the  intent  of  the 
Agricultural  Marketing  Act — to  foster 
and  develop  the  interests  and  marketing 
power  of  the  farmer? 

It  will  be  noted  that  this  bill  will  con¬ 
fuse  the  standard  of  measuring  non¬ 
member  business  from  dollar  volume  for 
some  purposes,  to  tonnages  for  others.  It 
also  appears  that  the  status  of  business 
done  for  the  Government  will  be  con¬ 
fused.  It  will  be  regarded  as  nonmember 
business  for  transportation  purposes,  but 
disregarded  for  determining  USDA  qual¬ 
ifications.  Moreover,  there  appears  no 
reason  why,  unlike  any  other  group,  co¬ 
operatives  should  be  singled  out  for  re¬ 
striction  against  transportation  which 
would  be  otherwise  exempt,  such  as  un¬ 
processed  agricultural  commodities  and 
newspapers.  It  certainly  does  not  appear 
realistic  that  no  credit  will  be  given 
co-ops  for  intrastate  transportation, 
since  this  would  obviously  be  the  area  in 
which  most  co-ops  would  be  engaged. 
Moreover,  if,  as  seems  likely,  the  pur¬ 
pose  of  the  original  section  in  1935  was  to 
eliminate  the  expensive  and  unproduc¬ 
tive  empty  return  of  a  co-op’s  trucks,  it 
seems  unlikely  that  this  goal  would  be 
served  by  placing  a  15-percent  ceiling 
upon  nonmember  traffic. 

Finally,  there  is  the  question  of  the 
procedure  followed  on  the  matter.  As  of 
June  24  of  this  year,  no  hearings  were 
planned;  yet  hearings  were  held  on  July 
1,  so  that  no  adequate  notice  could  have 
been  given  to  all  opponents.  Now  we  are 
asked  to  pass  the  bill  under  suspension, 
without  any  possibility  of  amendment, 
and  with  only  40  minutes  of  debate.  The 
issues  are  obviously  complex,  but  it  seems 
unlikely  that  they  have  been  fully  con¬ 
sidered.  It  certainly  does  not  appear  that 
this  bill  will  go  very  far  toward  clarify¬ 
ing  the  meaning  of  the  exemption,  an¬ 
other  of  its  principal  purposes. 

Some  talk  was  heard  a  few  moments 
ago  that  these  cooperative  haulers 
should  get  a  certificate  from  the  ICC.  As 
a  matter  of  fact,  except  for  rates  all  of 
these  carriers  comply  with  all  other  ICC 
regulations,  including  safety  regulations. 


It  is  a  matter  of  quite  a  little  concern 
to  many  of  us  that  business  in  the  United 
States  has  found  it  increasingly  neces¬ 
sary  to  free  itself  from  reliance  on  one 
product  or  one  service  by  diversification. 
That  is  the  only  way  they  can  improve 
their  profits.  At  the  same  time,  we  do 
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Now,  just  what  is  the  real  situation  on 
the  rates?  From  time  to  time  we  hear 
proponents  say  what  they  want  to  do  for 
our  farming  economy.  We  are  going  to 
consider  a  farm  bill  before  long  in  this 
House. 

The  best  way  to  assist  the  farmers  ma¬ 
terially  is  to  keep  this  present  hauling 
law  like  it  is.  It  provides  for  a  backhaul 
so  the  truckers  do  not  have  to  go  back 
empty  and  thus  can  charge  lower  rates  to 
the  farmers.  This  has  been  going  on  since 
1935.  Why  should  we  consider  it  tonight 
at  20  minutes  until  9  p.m.  under  a  sus- 
pension-of-the-rules  procedure,  with¬ 
out  a  rule,  which  would  permit  amend¬ 
ment. 

Reference  has  been  made  that  present 
procedures  are  illegal.  The  chairman 
quoted  someone  from  some  farm  organ¬ 
ization,  I  believe  he  said  these  were  il¬ 
legal  and  illegitimate  haulers. 

But  his  own  report,  which  he  authored 
on  page  13,  a  case  is  cited  in  a  letter  from 
the  Secretary  of  the  Army,  being  a  Fed¬ 
eral  court  case,  which  held  agricultural 
association  trucklines  may  backhaul 
nonfarm  commodities  for  nonmembers. 

May  we  turn  now  to  something  that 
involves  fairness,  equity,  and  in  a  larger 
sense  justice.  Assume  that  everything 
said  in  favor  of  this  bill  has  been  cor¬ 
rect.  Assume  that  everything  either  in 
favor  of  the  bill,  or  opposed  to  it,  is 
neither  persuasive  nor  meritorious.  Not¬ 
withstanding,  S.  752  should  not  become 
law  until  some  of  these  haulers  have  had 
an  opportunity  to  adjust  themselves  to 
the  changed  conditions  imposed  by  this 
bill. 

Some  Member  awhile  ago  said  that 
only  four  of  five  haulers  in  the  entire 
country  were  involved.  There  are  a  lot 
more  than  that.  True  there  may  be  some 
in  Kansas,  some  in  Missouri,  some  in 
California,  but  there  are  others  clear 
across  the  country. 

Again  and  again  in  similar  types  of 
legislation  we  have  permitted  a  grand¬ 
father  clause  to  be  written  in  and  be¬ 
come  effective  and  to  operate.  We  could 
do  that  here  if  we  could  just  get  a  rule. 
It  was  even  suggested  by  the  ranking 
minority  Member  awhile  ago  that  we 
should  have  a  grandfather  clause. 

The  only  fair  and  equitable  way  to 
pass  legislation  of  this  kind  is  to  provide 
for  a  grandfather  clause.  If  this  bill  is 
passed  as  it  is,  it  is  going  to  bankrupt 
these  haulers  who  have  been  doing  a 
good  job.  They  must  have  been  doing  a 
good  job  because  they  have  been  oper¬ 
ating  undisturbed  since  1935. 

Mr.  SPRINGER.  Mr.  Speaker,  will  the 
gentleman  yield?  The  gentleman  men¬ 
tioned  my  name. 

Mr.  RANDALL.  I  yield  to  the  gentle¬ 
man  from  Illinois  briefly. 

Mr.  SPRINGER.  I  am  opposed  to  the 
grandfather  clause,  and  I  want  to  be  sure 
the  Record  is  clear.  I  said  I  am  opposed 
to  the  grandfather  clause. 

Mr.  RANDALL.  Very  well,  But  regard¬ 
less  the  bill  calls  for  changes  in  exemp¬ 
tions  from  50  percent  dollarwise  down  to 
only  15  percent  tonnagewise. 

Then  in  his  generosity  the  chairman 
said  he  would  like  to  see  the  effective 
date  pushed  ahead  about  6  months.  How 
can  the  chairman  extend  it  for  6  months? 
He  said  he  was  going  to  write  a  letter  to 


the  Interstate  Commerce  Commission. 
He  even  suggested  that  some  of  the  co¬ 
ops  involved  should  write  a  similar 

Mr.  STRATTON.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  RANDALL.  I  yield  to  the  gentle¬ 
man  from  New  York. 

Mr.  STRATTON.  Mr.  Speaker,,  I  want 
to  support  what  the  gentleman  from 
Missouri  is  saying,  because  the  issue  is 
a  good  deal  more  complicated  than  many 
Members  of  this  House  appreciate.  I  just 
found  out  about  this  legislation  and 
some  of  the  implications  involved  this 
afternoon.  I  happen  to  represent  one  of 
the  largest  dairy  districts  in  the  country. 

What  this  bill  does,  if  I  understand 
it  correctly,  is  that  it  tells  the  dairy  co¬ 
operative,  when  it  hauls  dairy  products 
to  market,  that  they  cannot  get  adequate 
income  to  bring  back  their  trucks  and 
so  they  will  have  to  deadhead  back 
home.  Very  largely,  as  the  gentleman 
said,  they  have  been  allowed  to  carry  50 
percent  nondairy  products  on  the  back¬ 
haul.  This  figure  will  now  be  reduced  to 
15  percent  by  this  bill  and  the  resulting 
losses  will  be  taken  out  of  the  hides  of 
the  small  farmers. 

Mr.  Speaker,  I  support  what  the 
gentleman  is  saying  and  what  the  gentle¬ 
man  from  Kansas  [Mr.  Winn]  said  a 
moment  ago:  Many  farm  cooperatives 
are  not  for  this  bill. 

I  called  two  of  dairy  cooperatives  in 
my  district  on  this  matter  this  after¬ 
noon.  One  of  them  said  they  were  for  it 
and  one  of  them  said  they  were  strongly 
against  it.  The  situation  is  confused,  and 
I  think  we  ought  to  have  more  time  to 
examine  it  in  detail  and  not  try  to  deal 
with  it  under  suspension  of  the  rules. 

Mr.  RANDALL.  Mr.  Speaker,  I  appreci¬ 
ate  those  remarks  of  the  gentleman  from 
New  York. 

There  are  a  few  questions,  Mr. 
Speaker,  that  have  not  been  answered 
by  the  hearing  or  in  this  debate.  I  am 
going  to  ask  them  now. 

How  many  cooperatives  are  really  en¬ 
gaged  in  this  kind  of  trucking  operation? 
There  is  nothing  contained  in  the  report. 
Read  it  for  yourself.  There  is  no  informa¬ 
tion  there. 

What  effect,  if  any,  have  these  haulers 
had  on  the  regulated  trucking  industry? 

What  effect  will  the  passage  of  this 
measure  have  on  the  co-op  activities  in 
general  and  farmers  themselves  in  par¬ 
ticular?  I  am  not  talking  about  haulers 
but  farmers’  cooperatives. 

What  are  we  going  to  do  to  protect 
cooperatives  that  have  developed  a  sepa¬ 
rate  operation  all  of  these  years  since 
1935? 

Mr.  Speaker,  was  the  Committee  on 
Agriculture  consulted  upon  the  wisdom 
of  this  legislation? 

Does  not  the  change  proposed  do  vio¬ 
lence  to  the  intent  of  the  Agricultural 
Marketing  Act,  which  is  just  as  much 
law  as  the  measure  we  are  considering 
here  tonight? 

Finally,  Mr.  Speaker,  this  is  the  wrong 
way  to  rim  a  railroad,  to  consider  a  meas¬ 
ure  like  this  under  suspension  of  the 
rules  at  this  hour  of  the  night.  We 
should  have  time  to  consider  it  under 
an  open  rule.  We  should  have  the  oppor¬ 


tunity  to  offer  amendments  and,  during 
the  debate,  find  out  the  answers  to  some 
of  these  questions  I  have  enumerated. 
In  its  present  form,  S.  752  is  not  good  for 
the  haulers.  It  is  not  good  for  the  farm¬ 
ers.  It  should  be  defeated. 

Mr.  Speaker,  I  yield  back  the  balance 
of  my  time. 

Mr.  WINN.  Mr.  Speaker,  I  yield  3  min¬ 
utes  to  the  distinguished  gentleman  from 
Texas  [Mr.  PoageL 

Mr.  POAGE.  Mr.  Speaker,  I  appre¬ 
ciate  the  gentleman  yielding  me  the 
time.  I  did  not  know  the  gentleman  was 
going  to  yield  to  me. 

Mr.  Speaker,  some  40-odd  years  ago 
Hon.  Marvin  Jones  was  the  chairman  of 
the  Committee  on  Agriculture.  Many  of 
the  oldtimers  remember  Judge  Jones.  He 
has  served  for  many  years  as  judge  of 
the  Court  of  Claims  of  the  United  States. 
Most  of  that  time  he  was  the  chief  judge 
of  that  court. 

Marvin  Jones  authored  this  exemption 
for  farm  cooperatives  on  the  theory, 
which  was  true  then  and  is  true  now, 
that,  unless  farmpeople  can  move  their 
products  to  the  market,  there  is  no  pos¬ 
sibility  that  they  can  market  them  at  a 
profit  or  even  at  a  living  price.  It  was 
in  order  to  enable  the  farmer  to  get  to 
the  market  that  Judge  Jones  put  this 
provision  in  the  Transportation  Act. 

This  provision  is  simply  to  the  effect 
that  fanner  cooperatives  might  move 
their  products  to  market  and  then  might 
haul  some  payload  back,  because  if  you 
require  them  to  move  to  market  and  then 
say  that  they  have  to  drive  back  at  a 
dead  loss,  then  they  surely  cannot  suc¬ 
cessfully  move  their  products  to  the 
market.  For  all  practical  purposes,  the 
only  way  that  farmers  can  get  their  farm 
products  to  market  is  to  allow  them  to 
haul  something  else  back. 

That  is  what  we  have  historically  al¬ 
lowed  as  long  as  the  co-ops  did  the  major 
portion  of  their  business  in  their  own 
field — with  their  own  members.  This  bill 
would  cut  that  backhaul  down  to  15  per¬ 
cent.  I  have  thought  possibly  they  could 
get  by  on  25  percent.  The  result  of  cutting 
the  backhaul  to  such  a  small  figure — 
15  percent — is  but  a  sop  which  will  com¬ 
pletely  destroy  the  ability  of  these 
fanner  co-ops  to  return  the  trucks  that 
hauled  farm  products  to  the  market. 

If  you  are  going  to  maintain  this  op¬ 
portunity  for  farmers  to  get  to  the  mar¬ 
ket — and  we  all  say  we  want  to  help 
fanners  market  their  products — if  you 
are  going  to  do  it,  then  you  have  to  con¬ 
tinue  an  effective  exemption  which  will 
at  least  pay  the  cost  of  the  trip  back. 
Maybe  that  backhaul  does  not  have  to 
be  49  percent.  I  think  30  percent  would 
possibly  be  adequate.  But  the  process 
under  which  this  bill  is  brought  before 
this  House  makes  it  utterly  impossible  to 
write  a  fair  or  a  connect  bill.  Such  a  bill 
should  in  fairness  be  brought  out  under 
a  rule  which  would  allow  amendments. 

The  gentleman  suggested  that  there 
are  some — and  there  are  some  coopera¬ 
tives  that  are  not  true  farmer  coopera¬ 
tives.  That  is  true.  You  can  prosecute 
that  situation  today.  The  use  of  the 
backhaul  is  prohibited  to  them  today. 
And,  you  cannot  prosecute  that  situation 
today.  The  problem  today  is  merely  one 
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of  enforcement.  This  bill  will  not  bring 
about  any  automatic  enforcement.  What 
this  will  do  is  to  destroy  a  good  program, 
in  order  to  reaffirm  the  exclusion  of 
bogus  organizations. 

Certainly,  Mr.  Speaker,  I  go  along  with 
the  gentleman  from  Illinois  in  four  out 
of  his  five  points.  I  want  to  go  along  with 
my  friend  and  constituent  to  whom  the 
chairman  referred.  He  did  not  say  he 
favored  this  bill.  He  said  he  was  in  favor 
of  a  bill  that  would  stop  the  evils  and  the 
improper  use  of  these  vehicles.  Every¬ 
body  favors  that,  but  it  should  not  be 
necessary  to  destroy  a  good  program 
simply  to  correct  some  weakness  in 
administration. 

Mr.  WINN.  Mr.  Speaker,  I  yield  2  min¬ 
utes  to  the  gentleman  from  California 
[Mr.  Sisk], 

(Mr.  SISK  asked  and  was  given  per¬ 
mission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  SISK.  Mr.  Speaker,  I  thank  the 
gentleman  from  Kansas  for  yielding  to 
me  at  this  time. 

I  simply  want  to  say  that  I  urge  a  vote 
of  “no”  on  this  particular  legislation.  I 
have  great  respect  for  the  distinguished 
gentleman  from  West  Virginia  [Mr. 
Staggers]  and  I  recognize  there  may  be 
some  legislation  needed  in  this  area 
which  has  been  written  into  the  law  and 
which  has  been  on  the  books  for  as  long 
as  35  years. 

And,  Mr.  Speaker,  to  come  in  here  at 
this  late  hour  under  a  suspension  of  the 
rules,  it  seems  to  me  we  need  to  take  the 
other  procedure  of  providing  a  rule  and 
providing  adequate  debate  during  which 
to  discuss  this  legislation. 

Mr.  Speaker,  the  gentleman  from 
Texas  [Mr.  Poage]  has  pretty  well 
summed  up  the  situation  and  it  is  my 
opinion  that  we  should  vote  “no”  on  this 
bill  at  the  present  time. 

Mr.  MAHON.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  SISK.  I  yield  to  the  distinguished 
chairman  of  the  Committee  on  Appro¬ 
priations. 

(Mr.  MAHON  asked  and  was  given 
permission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  MAHON.  Mr.  Speaker,  I  simply 
want  to  say  that  I  share  in  the  opposition 
to  this  bill  based  upon  the  statements 
which  have  been  made  by  the  gentle¬ 
man  from  Texas  [Mr.  Poage]  and  the 
gentleman  from  California  [Mr.  Sisk], 

Mr.  SISK.  Permit  me  to  say  this  fur¬ 
ther.  There  is  no  choice  under  the  pro¬ 
cedures  under  which  this  legislation  has 
been  brought  before  the  House  for  ex¬ 
tensive  debate  and  for  amendments  to  be 
offered  thereto.  I  realize  that  we  are  not 
operating  under  a  rule  where  we  could 
have  the  regular  procedure.  If  so,  this 
would  be  fine. 

Mr.  Speaker,  on  this  bill  and  on  the 
resolution  it  is  my  understanding  that 
actually  the  hearings  thereon  were  very 
limited.  I  find  a  great  many  people  that 
are  now  and  have  expressed  the  view 
and  concern  that  the  committee  had 
taken  this  action  to  bring  this  piece  of 
legislation  up  under  a  suspension  of 
the  rules.  However,  this  has  been  done 
heretofore  and  will  be  done  again.  How¬ 
ever,  I  am  concerned  that  we  are  being 


asked  to  act  rather  arbitrarily  upon  a 
piece  of  legislation  to  which  many  Mem¬ 
bers  of  the  House  have  strong  opposition 
and  also  opposition  which  has  been  ex¬ 
pressed  by  the  Bureau  of  the  Budget  and 
the  Department  of  Defense.  Let  me  say 
further  that  it  is  most  unfortunate  that 
it  has  been  brought  up  under  this  situ¬ 
ation.  Also,  permit  me  to  say  to  my 
friend  who  spoke  previously  that  the  bill 
should  be  discussed  far  more  thoroughly 
than  is  permitted  under  this  rule  today. 

Mr.  WINN.  Mr.  Speaker,  I  yield  1 
minute  to  the  gentleman  from  Kansas 
[Mr.  Dole], 

(Mr.  DOLE  asked  and  was  given  per¬ 
mission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  DOLE.  Mr.  Speaker,  I  take  this 
time  to  ask  a  question  of  the  chairman 
of  the  committee  or  the  ranking  Repub¬ 
lican  member  of  the  committee. 

Would  the  chairman  have  any  objec¬ 
tion  to  amending  this  bill,  it  it  were  pos¬ 
sible  under  the  regular  procedure  to  ex¬ 
empt  true  agricultural  cooperatives?  I 
favor  the  bill  generally  but  do  object  to 
its  application  to  three  or  four  true  co¬ 
operatives.  I  also  feel  there  should  be  an 
opportunity  to  offer  an  exemption 
amendment. 

Mr.  STAGGERS.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  DOLE.  I  yield  to  the  gentleman 
from  West  Virginia. 

Mr.  STAGGERS.  You  are  asking  me  a 
supposition  which  could  not  be  done 
based  upon  the  time  limit  which  had  been 
set  by  the  Committee  on  Rules.  This  bill 
came  out  of  the  committee  on  July  10. 
The  Committee  on  Rules  informed  all  of 
the  committees  of  the  House  that  the 
date  of  July  8  would  be  the  last  time  that 
they  were  going  to  accept  any  legislation 
for  any  rule.  If  we  had  had  the  time,  we 
certainly  would  have  asked  for  a  rule.  I 
have  never  asked  for  a  closed  rule  on 
any  legislation  which  has  come  out  of 
the  Committee  on  Banking  and  Currency, 
but  this  procedure  was  dictated  and 
brought  about  by  the  procedure  which 
was  adopted  by  the  Committee  on  Rules 
and,  therefore,  its  having  been  brought 
up  under  a  suspension  of  the  rule  you 
simply  just  cannot  amend  the  bill. 

Mr.  WINN.  Mr.  Speaker,  I  would  just 
like  to  point  out  that  from  the  discussion 
it  is  quite  obvious  that  the  whole  thing 
is  very  confusing,  and  that  we  should 
send  this  bill  back  for  additional  con¬ 
sideration. 

I  would  like  to  point  out  that  this  bill 
will  confuse  the  standard  of  measuring 
nonmember  business  from  dollar  volume 
for  some  purposes,  to  tonnages  for  others. 
I  believe  this  just  adds  to  the  confusion. 

Mr.  Speaker,  I  yield  back  the  balance 
of  my  time. 

Mr.  STAGGERS.  Mr.  Speaker,  the  gen¬ 
tleman  said  we  have  an  area  of  confu¬ 
sion.  There  was  no  confusion  in  the  com¬ 
mittee  and  in  the  hearings,  or  when  it 
came  out  of  the  committee.  If  there  is 
any  confusion  it  has  been  because  three 
or  four  or  five  Members  have  been  trying 
to  confuse  the  House. 

Mr.  Speaker,  I  now  yield  the  rest  of  my 
remaining  time  to  the  gentleman  from 
Maryland  [Mr.  Friedel]  who  conducted 
all  the  hearings. 
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Mr.  FRIEDEL.  Mr.  Speaker,  I  had  the 
pleasure  of  presiding  over  the  subcom¬ 
mittee  during  the  consideration  of  this 
bill,  S.  752.  I  would  like  to  say  that  this 
bill  is  necessary  because  recently  a  gray 
area  in  transportation  has  grown  up 
where  cooperatives  are  hauling  for  non¬ 
members. 

Every  legitimate  cooperative  can  con¬ 
tinue  to  do  everything  they  are  supposed 
to  do  under  the  exemption  clause,  but 
these  others  who  are  not  true  coopera¬ 
tives,  who  are  hauling  other  things  and 
going  in  and  hauling  ammunition,  and 
things  that  have  nothing  to  do  with  farm 
products  whatsoever,  are  the  ones  we  are 
concerned  with. 

We  had  quite  a  few  witnesses.  Every 
one  of  them  said,  “Yes,  they  are  violating 
the  law,  except  me.”  I  remember  this  day 
that  we  had  five  witnesses,  and  every  one 
said  that,  “Yes,  it  should  be  done  to  get 
rid  of  the  illegal  haulers,  but  I  am  doing 
a  good  job.” 

So  if  they  are  doing  a  good  job,  then 
they  are  okay  under  the  exemption. 

Mr.  ADAMS.  Mr.  Speaker,  will  the  gen¬ 
tleman  yield? 

Mr.  FRIEDEL.  I  yield  to  the  gentle¬ 
man  from  Washington. 

Mr.  ADAMS.  Mr.  Speaker,  we  held  a 
series  of  hearings  on  this,  and  there  was 
no  objection  to  it  at  the  time.  It  has 
come  up  in  the  last  2  or  3  days  from  a 
very  limited,  specific  group  of  coopera¬ 
tives  who  had  a  very  specific  interest 
from  hauling  certain  limited  Govern¬ 
ment  commodities. 

Mr.  Speaker,  I  would  like  to  point  out 
to  the  House,  and  let  us  make  it  clear, 
this  bill  does  not  change  the  original 
Agricultural  Marketing  Act.  What  it  does 
is  because  of  the  ninth  circuit  decision 
that  was  mentioned  by  one  of  the  gen¬ 
tleman  here,  where  there  is  a  gray  area 
as  to  what  a  backhaul  is,  and  what  is 
incidental  to  traffic  in  a  cooperative. 

The  bill  has  been  written  to  tie  in  two 
other  statutes,  the  Agricultural  Market¬ 
ing  Act  of  1929  which  says  that  if  you 
are  a  cooperative  you  must  haul  at  least 
50  percent  for  your  members,  or  you  do 
not  become  a  cooperative — and  that  is 
the  reason  for  the  50 -percent  limitation 
placed  in  it. 

The  other  is  the  Internal  Revenue 
Code.  You  see,  in  this  exemption,  under 
the  cooperative  exemption,  which  these 
gentlemen  enjoy,  there  is  a  15 -percent 
limitation  as  to  what  you  can  do  with 
nonmembers,  and  nonproducts  of  your 
association.  So  the  15  percent  was  sug¬ 
gested  to  tie  in  to  the  presently  existing 
Internal  Revenue  Code  exemption. 

The  total  effect  of  this  bill  will  not 
harm  a  single  cooperative.  And  you  may 
wonder  why  the  farm  cooperatives  came 
in;  you  must  remember  that  the  farm 
co-ops  have  an  obligation  to  backhaul  for 
their  members.  Now,  if  the  backhaul  is 
taken  away  by  the  cooperatives’  director, 
saying  we  are  going  to  carry  other  com¬ 
modities  and  maybe  pick  up  a  few  dol¬ 
lars  here,  then  if  you  are  a  farmer  and 
cannot  haul  it  back,  you  are  out.  And 
that  is  why  many  farm  organizations 
came  looking  and  asking  for  this  help. 

The  final  thing  that  I  want  the  Mem¬ 
bers  to  know - 
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Mr.  STRATTON.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  FRIEDEL.  Mr.  Speaker,  how  much 
time  do  I  have  remaining? 

The  SPEAKER.  The  gentleman  from 
Maryland  has  1  minute  remaining. 

Mr.  HAYS.  Mr.  Speaker,  would  the 
gentleman  yield  for  just  1  second? 

Mr.  FRIEDEL.  I  yield  to  the  gentle¬ 
man  from  Ohio. 

Mr.  HAYS.  I  would  just  like  to  say  that 
I  thank  the  gentleman  for  yielding.  I 
want  the  gentleman  from  Maryland  to 
explain  this  because  the  gentleman  from 
Washington  was  unconfusing  me,  and  I 
prefer  to  remain  confused. 

Mr.  PICKLE.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  FRIEDEL.  I  yield  to  the  gentle¬ 
man. 

Mr.  PICKLE.  We  had  several  days  of 
hearings.  This  is  a  fair  bill  and  closes 
a  lot  of  loopholes. 

A  lot  of  inference  has  been  made  that 
we  are  trying  to  keep  cooperatives  from 
hauling.  This  is  not  so.  They  can  haul 
100  precent  of  their  goods. 

What  we  are  trying  to  do  is  limit  the 
kind  or  amount  of  goods  that  they  can 
use  in  the  total  transportation  service. 

The  only  real  point  was  made  by  the 
gentleman  from  Texas  [Mr.  Poage]  that 
perhaps  the  percentage  ought  to  be 
raised  from  15  percent,  and  as  he  said 
to  30  percent. 

The  Department  of  Agriculture  said 
15  percent— I  do  not  know — maybe  it 
ought  to  be  20  percent.  But  whatever  it 
is,  that  is  the  only  real  point  that  could 
be  made  against  this  bill  today — and  that 
is  not  a  valid  objection. 

The  SPEAKER.  The  time  of  the  gen¬ 
tleman  from  Maryland  [Mr.  Friedel] 
has  expired. 

All  time  has  expired. 

The  question  is  on  the  motion  of  the 
gentleman  from  West  Virginia  that  the 
House  suspend  the  rules  and  pass  the 
bill  S.  752. 

The  question  was  taken;  and  on  a  di¬ 
vision  (demanded  by  Mr.  Staggers) 
there  were — ayes  106,  noes  56. 

Mr.  SPRINGER.  Mr.  Speaker,  I  object 
to  the  vote  on  the  ground  that  a  quorum 
is  not  present  and  make  the  point  of 
order  that  a  quorum  is  not  present. 

The  SPEAKER.  The  Chair  will  count. 
[After  counting.]  Two  hundred  Members 
are  present,  not  a  quorum. 

The  Doorkeeper  will  close  the  doors, 
the  Sergeant  at  Arms  will  notify  ab¬ 
sent  Members,  and  the  Clerk  will  call 
the  roll. 

The  question  was  taken;  and  there 
were — yeas  272,  nays  106,  not  voting  45, 
as  follows: 

[Roll  No.  260] 

YEAS — 272 


Adair 

Betts 

Brown,  Mich. 

Adams 

Biester 

Brown,  Ohio 

Addabbo 

Bingham 

Broyhill,  N.C. 

Anderson,  Ill. 

Blatnik 

Broyhill,  Va. 

Andrews, 

Boggs 

Buchanan 

N.  Dak. 

Boland 

Burke,  Fla. 

Annunzio 

Bolton 

Burke,  Mass. 

Arends 

Bow 

Burton,  Calif. 

Ashbrook 

Brasco 

Bush 

Aspinall 

Bray 

Byrne,  Pa. 

Ayres 

Brinkley 

Cabell 

Barrett 

Brock 

Carey 

Bates 

Brooks 

Carter 

Battin 

Broomfield 

Cederberg 

Belcher 

Brotzman 

CeUer 

BeU 

Brown,  Calif. 

Chamberlain 

Clancy 

Jacobs 

Railsback 

Clark 

Jarman 

Rees 

Clausen, 

Joelson 

Reid,  HI. 

Don  H. 

Jonas 

Reifel 

Cleveland 

Jones,  Ala. 

Reuss 

Cohelan 

Kee 

Rhodes,  Ariz. 

Conable 

Keith 

Riegle 

Conte 

Kelly 

Roberts 

Corbett 

King,  N.Y. 

Rodino 

Corman 

Kirwan 

Rogers,  Colo. 

Cowger 

Kleppe 

Rogers,  Fla. 

Cramer 

Kluczynski 

Ronan 

Cunningham 

Kupferman 

Rooney,  NY. 

Curtis 

Kuykendall 

Rooney,  Pa. 

Daniels 

Kyi 

Rosenthal 

Davis,  Wis. 

Kyros 

Rostenkowski 

Dawson 

Laird 

Roth 

Delaney 

Langen 

Roudebush 

Dingell 

Latta 

Roybal 

Dow 

Leggett 

Rumsfeld 

Dowdv 

Lennon 

Ruppe 

Dulski 

Lipscomb 

Ryan 

Eckhardt 

Long,  Md. 

St  Germain 

Edmondson 

Lukens 

St.  Onge 

Edwards,  Ala. 

McCarthy 

Satterfield 

Edwards,  Calif. 

McClure 

Schadeberg 

Edwards,  La. 

McCulloch 

Scherle 

Eilberg 

McDade 

Schneebeli 

Esch 

McFall 

Schweiker 

Farbstein 

Macdonald, 

Schwengel 

Fascell 

Mass. 

Scott 

Feighan 

MacGregor 

Slack 

Flood 

Mailliard 

Smith,  Calif. 

Ford,  Gerald  R. 

Marsh 

Smith,  Iowa 

Ford, 

Martin 

Smith,  N.Y. 

William  D. 

Matsunaga 

Smith,  Okla. 

Fraser 

May 

Snyder 

Friedel 

Meeds 

Springer 

Fulton,  Pa. 

Meskill 

Stafford 

Fulton,  Tenn. 

Michel 

Staggers 

Galifianakis 

Miller,  Calif. 

Stanton 

Garmatz 

Mills 

Steed 

Gibbons 

Minish 

Steiger,  Ariz. 

Gilbert 

Mink 

Steiger,  Wis. 

Gonzalez 

Minshall 

Stuckey 

Goodling 

Mize 

Sullivan 

Gray 

Monagan 

Taft 

Green,  Oreg. 

Moore 

Talcott 

Green,  Pa. 

Moorhead 

Taylor 

Griffin 

Morgan 

Teague,  Calif. 

Griffiths 

Morris,  N.  Mex. 

Tenzer 

Gross 

Morse,  Mass. 

Thompson,  Ga. 

Grover 

Morton 

Thompson,  N.J. 

Gubser 

Mosher 

Thomson,  Wis. 

Gude 

Moss 

Tieman 

Gurney 

Murphy,  HI. 

Tuck 

Hagan 

Myers 

UdaU 

Haley 

Nedzi 

LTilman 

Halleck 

Nix 

Van  Deerlin 

Halpern 

O’Hara,  Mich. 

Vanik 

Hamilton 

O’Konski 

Vigorito 

Hammer- 

O’Neill,  Mass. 

Walker 

schmidt 

Ottinger 

Wampler 

Hanna 

Patten 

Watson 

Harrison 

Pelly 

Watts 

Harsha 

Pepper 

Whalen 

Harvey 

Pettis 

Whitener 

Hathaway 

Philbin 

WiUiams,  Pa. 

Hays 

Pickle 

Wolff 

Hechler,  W.  Va 

.  Pirnie 

Wyatt 

Heckler,  Mass. 

Podell 

Wyman 

Helstoski 

Poff 

Yates 

Hicks 

Pollock 

Young 

Horton 

Price,  HI. 

Zablocki 

Howard 

Pryor 

Zion 

Hunt 

Pucinski 

Irwin 

Quillen 

NAYS— 106 

Abbitt 

Downing 

Karth 

Abernethy 

Duncan 

Kastenmeier 

Albert 

Dwyer 

Kazen 

Andrews,  Ala. 

Eshleman 

Lloyd 

Ashley 

Evans,  Colo. 

McClory 

Ashmore 

Everett 

McCloskey 

Baring 

Fisher 

McDonald, 

Bennett 

Foley 

Mich. 

Berry 

Fountain 

McEwen 

Bevill 

Frelinghuysen 

McMillan 

Blackburn 

Fuqua 

Mahon 

Bolling 

Gathings 

Mathias,  Calif. 

Burleson 

Gettys 

Mayne 

Button 

Hall 

Miller,  Ohio 

Byrnes,  Wis. 

Hanley 

Montgomery 

Cahill 

Hardy 

Natcher 

Clawson,  Del 

Henderson 

Nelsen 

Colmer 

Hosmer 

Nichols 

Dellenback 

Hull 

Olsen 

Denney 

Hungate 

O’Neal,  Ga. 

Derwinski 

Hutchinson 

Passman 

Devine 

Ichord 

Perkins 

Dickinson 

Johnson,  Calif 

.  Pike 

Dole 

Johnson,  Pa. 

Poage 

Dorn 

Jones,  N.C. 

Price,  Tex. 

Purcell 

Shriver 

Whitten 

Quie 

Sikes 

Widnall 

Randall 

Sisk 

Wiggins 

Reid,  N.Y. 

Skubitz 

Wilson,  Bob 

Reinecke 

Stratton 

Wilson, 

Robison 

Stubblefield 

Charles  H. 

Sandman 

Tunney 

Winn 

Saylor 

Vander  Jagt 

Wright 

Scheuer 

Waldie 

Wydler 

Selden 

Wh  alley 

Wylie 

Shipley 

White 

Zwach 

ANSWERED  “PRESENT”—! 


Watkins 

NOT  VOTING — 45 


Anderson, 

Findley 

Landrum 

Tenn. 

Fino 

Long,  La. 

Blanton 

Flynt 

Machen 

Brademas 

Gallagher 

Madden 

Burton,  Utah 

Gardner 

Mathias,  Md. 

Casey 

Giaimo 

Murphy,  N.Y. 

Collier 

Goodell 

O’Hara,  HI. 

Conyers 

Hansen,  Idaho 

Patman 

Culver 

Hansen,  Wash. 

Rarick 

Daddario 

Hawkins 

Resnick 

Davis,  Ga. 

Hebert 

Rhodes,  Pa. 

de  la  Garza 

Herlong 

Rivers 

Dent 

Holifield 

Roush 

Diggs 

Holland 

Stephens 

Donohue 

Jones,  Mo. 

Teague,  Tex. 

Erlenborn 

Karsten 

Utt 

Evins,  Tenn. 

King,  Calif. 

Waggonner 

Fallon 

Kornegay 

WiUis 

So  (two-thirds  having  voted  in  favor 
thereof)  the  rules  were  suspended  and 
the  bill  was  passed. 

The  Clerk  announced  the  following 
pairs : 

Mr.  Fallon  with  Mr.  Goodell. 

Mr.  Evins  of  Tennessee  with  Mr.  Erlen- 
born. 

Mr.  Rivers  with  Mr.  Utt. 

Mr.  Madden  with  Mr.  Collier. 

Mr.  Donohue  with  Mr.  Findley. 

Mr.  Hebert  with  Mr.  Fino. 

Mr.  Daddario  with  Mr.  Mathias  of  Mary¬ 
land. 

Mr.  Roush  with  Mr.  Gardner. 

Mr.  King  of  California  with  Mr.  Hansen 
of  Idaho. 

Mr.  Waggonner  with  Mr.  Karsten. 

Mr.  Holifield  with  Mr.  Gallagher. 

Mr.  Giaimo  with  Mr.  O’Hara  of  Illinois. 

Mr.  Murphy  of  New  York  with  Mr.  Dent. 

Mr.  Davis  of  Georgia  with  Mr.  Brademas. 

Mr.  Anderson  of  Tennessee  with  Mr.  Korne- 
gay. 

Mr.  Landrum  with  Mr.  Culver. 

Mr.  Machen  with  Mr.  Diggs. 

Mr.  Flynt  with  Mr.  Patman. 

Mr.  Resnick  with  Mr.  Hawkins. 

Mr.  Stephens  with  Mr.  Holland. 

Mrs.  Hansen  of  Washington  with  Mr. 
Rarick. 

Mr.  Long  of  Louisiana  with  Mr.  de  la 
Garza. 

Mr.  Casey  with  Mr.  Blanton. 

Mr.  Ashmore  with  Mr.  Willis. 

Mr.  Teague  of  Texas  with  Mr.  Rhodes  of 
Pennsylvania. 

Mr.  Wolff  with  Mr.  Conyers. 

Messrs.  SHIPLEY,  ABERNETHY, 
K ASTENMEIER ,  PASSMAN,  and  ASH¬ 
LEY  changed  their  votes  from  “yea”  to 
“nay.” 

Messrs.  PRYOR,  MINSHALL,  Mc- 
DADE,  BROYHILL  of  Virginia,  BRAY, 
LONG  of  Maryland,  and  MATSUNAGA 
changed  their  votes  from  “nay”  to 
“yea.” 

The  result  of  the  vote  was  announced 
as  above  recorded. 

The  doors  were  opened. 

A  motion  to  reconsider  was  laid  on 
the  table. 


( 


( 


Public  Law  90-433 
90th  Congress ,  S.  752 
July  26,  1968 

an  act 

To  amend  sections  203(b)(5)  and  220  of  the  Interstate  Commerce  Act,  as 
amended,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
L'nited  States  of  America  in  Congress  assembled ,  That  at  the  end  of 
section  203(b)  (5)  of  the  Interstate  Commerce  Act  delete  the  semicolon 
and  add  the  following  language:  but  any  interstate  transportation 
performed  by  such  a  cooperative  association  or  federation  of  coopera¬ 
tive  associations  for  nonmembers  who  are  neither  farmers,  cooperative 
associations,  nor  federations  thereof  for  compensation,  except  trans¬ 
portation  otherwise  exempt  under  this  part,  shall  be  limited  to  that 
wliieh  is  incidental  to  its  primary  transportation  operation  and  neces¬ 
sary  for  its  effective  performance  and  shall  in  no  event  exceed  15  per 
centum  of  its  total  interstate  transportation  services  in  any  fiscal  year, 
measured  in  terms  of  tonnage :  Provided .  That,  for  the  purposes  hereof, 
notwithstanding  any  other  provision  of  law,  transportation  performed 
for  or  on  behalf  of  the  United  States  or  any  agency  or  instrumentality 
thereof  shall  be  deemed  to  be  transportation  performed  for  a  non¬ 
member:  Provided  further ,  That  any  such  cooperative  association  or 
federation  which  performs  interstate  transportation  for  nonmembers 
who  are  neither  farmers,  cooperative  associations,  nor  federations 
thereof,  except  transportation  otherwise  exempt  under  this  part,  shall 
notify  the  Commission  of  its  intent  to  perform  such  transportation 
prior  to  the  commencement  thereof:  And  provided  further ,  That  in 
no  event  shall  any  such  cooperative  association  or  federation  which  is 
required  hereunder  to  give  notice  to  the  Commission  transport  inter- 
state  for  compensation  in  any  fiscal  year  of  such  association  or  federa- 
tion  a  quantity  of  property  for  nonmembers  which,  measured  in  terms 
of  tonnage,  exceeds  the  total  quantity  of  property  transported  inter¬ 
state  for  itself  and  its  members  in  such  fiscal  year. 

Sec.  2.  Section  220  of  the  Interstate  Commerce  Act,  as  amended, 
is  further  amended  by  adding  the  following  immediately  after  sub¬ 
section  (f)  : 

“(g)  The  Commission  or  its  duly  authorized  special  agents,  account¬ 
ants,  or  examiners  shall,  during  normal  business  hours,  have  access  to 
and  authority,  under,  its  order,  to  inspect,  examine,  and  copy  any  and 
all  accounts,  books,  records,  memorandums,  correspondence,  and  other 
documents  pertaining  to  motor  vehicle  transportation  of  a  cooperative 
association  or  federation  of  cooperative  associations  which  is  required 
to  give  notice  to  the  Commission  pursuant  to  the  provisions  of  section 
203(b)(5)  of  this  part:  Provided ,  however ,  That  the  Commission 
shall  have  no  authority  to  prescribe  the  form  of  any  accounts,  records, 
or  memorandums  to  be  maintained  by  a  cooperative  association  or 
federation  of  cooperative  associations.” 

Approved  July  26,  1968. 
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